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SUPREME  COURT  COMMISSIONERS. 


(XiawB  1893,  chapter  16,  page  150.) 


Section  1.  The  supreme  court  of  the  state,  immedi- 
ately upon  the  taking  effect  of  this  act,  shall  appoint 
three  persons,  no  two  of  whom  shall  be  adherents  to  the 
same  political  party,  and  who  shall  have  attained  the  age 
of  thirtT  years  and  are  citizens  of  the  United  States  and 
of  this  state,  and  regularly  admitted  as  attorneys  at  law 
in  this  state,  and  in  good  standing  of  the  bar  thereof,  as 
commissioners  of  the  supreme  court. 

Sec.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of 
its  duties  in  the  disposition  of  the  numerous  cases  now 
pending  in  said  court,  or  that  shall  be  brought  into  said 
court  during  the  term  of  oflSce  of  such  commissioners. 

Sec.  3.  The  said  commissioners  shall  hold  office  for  the 
period  of  three  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to  the 
salary  of  a  judge  of  the  supreme  court,  payable  at  the 
same  time  and  in  the  same  manner  as  salaries  of  the 
judges  of  the  supreme  court  are  paid.  Before  entering 
upon  the  discharge  of  their  duties  they  shall  each  take 
the  oath  provided  for  in  section  one  (1)  of  article  fourteen 
(14)  of  the  constitution  of  this  state.  All  vacancies  in 
this  commission  shall  be  filled  in  like  manner  as  the  orig- 
inal api)ointment.  Provided,  That  upon  the  expiration  of 
the  terms  of  said  commissioners  as  hereinbefore  provided, 
the  said  supreme  court  shall  appoint  three  persons  hav- 
ing the  same  qualifications  as  required  of  those  first  ap- 
pointed as  commissioners  of  the  supreme  court  for  a  fur- 
ther period  of  three  years  from  and  after  the  expiration 
of  the  term  first  herein  provided,  whose  duties  and  sala- 
ries shall  be  the  same  as  those  of  the  commissioners  origi- 
nally appointed.  (Amended,  Laws  1895,  chapter  30,  page 
166.) 


See  page  xlix  for  table  of  Nebraska  cases  overruled. 


The  syllabus  in  each  case  was  prepared  by  the  judge  or 
commissioner  writing  the  opinion. 


A  table  of  statutes  and  constitutional  provisions  cited 
and  construed,  numerically  arranged,  will  be  found  on 
page  Iv. 
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John  R.  Smith  v.  Haines  Mbybrs.  iso   g 

,  50   667 

Filed  Febbuary  17, 1898.    No.  7299. 

1.  Plcadiiig:  Motion  to  Strike.*  When  a  motion  to  strike  matter 
from  a  pleading  cannot  properly  be  sustained  as  made,  it  is  not 
error  to  overrule  it  altogether,  although  a  narrower  motion  might 
li&Ye  been  well  taken. 


:    :    Answer:    Reply.     A   defendant   who   hy   answer 

pleaded  new  matter,  which  the  court  refused  to  strike  out  as  im- 
material, cannot  be  heard  to  complain  that  the  court  erred  in 
refusing  to  strike  from  the  reply  allegations  traversing  those  of 
the  answer. 

:  Immaterial  Issues:   Evidence.    A  party  who  has  himself 


tendered   an  immaterial  issue,  which  the  court  has  refused  to 
eiimfnate  from  the  pleadings  on  motion  of  the  other  party,  cannot 
be  heard  to  object  to  evidence  relating  to  that  issue  on  the  ground 
that  it  is  immaterial. 

6  (« 
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Smith  y.  Meyers. 

4.  Criminal    Conversation:    Action:     Compromise.    There    exist     in 

actions  for  criminal  conversation  the  same  rights  to  compromise 
and  the  same  privilege  with  regard  to  offers  to  compromise  as  in 
other  actions. 

5.  Married  Women:  Witnesses:   Perjury.    It  is  not  the  law  that  a 

married  woman,  testifying  in  the  presence  of  her  husband,  is  not 
subject  to  the  penalties  of  perjury,  because  conclusively  presumed 
to  act  under  his  compulsion. 

6.  Criminal  Conversation.    Smith  v.  Meyers^  52  Neb.  70,  reaffirmed. 

Rehearing  of  case  reported  in  52  Neb.  70.    Kcafprmed, 
I  sham  Reavis  and  C.  Gillespie,  for  plaintiff  in  error. 
Francis  Martin^  contra. 

Irvine,  C. 

This  was  an  action  for  criminal  conversation,  resulting 
in  the  district  court  in  a  judgment  for  the  plaintiff,  which 
was  by  this  court  affirmed.  {Smith  v,  Meyersy  52  Neb.  70.) 
A  rehearing  was  granted,  and  the  questions  involved 
have  been  re-examined. 

Perhaps  the  most  vigorous  attack  is  made  upon  the 
judgment  on  the  ground  that  the  court  erred  in  over- 
ruling defendant's  motion  to  strike  out  certain  portions 
of  the  reply.  This  assignment  of  error  was  disposed  of 
in  the  former  opinion  very  briefly,  on  the  principle  that 
the  defendant,  by  allegations  in  his  answer,  had  invited 
the  pleading  in  the  rei)ly  of  the  matter  at  which  the  mo- 
tion was  aimed.  After  re-examining  the  record  in  the 
light  of  the  argument  on  the  rehearing,  we  are  entirely 
satisfied  with  the  conclusion  expressed  in  the  former 
opinion,  but  deem  it  best  at  this  time  to  more  particularly 
state  the  manner  in  which  the  question  is  presented. 
The  answer  contained,  in  its  first  paragraph,  a  denial  of 
all  averments  in  the  petition  except  that  of  the  marriage 
relation  existing  between  the  plaintiff  and  the  person 
with  wht>m  the  illicit  relations  were  diarged  to  have 
been  had.  In  the  second  paragraph  the  defendant 
pleaded  that  the  plaintiff  was  still  living  with  his  wife, 
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and  that  he  had  not  therefore  been  deprived  of  her  so- 
ciety.    In  the  third  paragraph  it  was  alleged  that  ''this 
action  of  plaintlflE  is  a  mere  scheme  of  blackmail  to  extort 
money  from  this  defendant  upon  a  false  and  wicked 
charge  of  yiolating  the  bed  of  plaintiff,  and  is  entirely 
<lestitnte  of  any  other  merit;  that  said  plaintiff  has  de- 
manded money  from  the  defendant  as  compensation  for 
such  pretended  wrong,  both  before  and  since  the  com- 
mencement of  this  action,  and  has  offered  to  sign  a  paper, 
and  have  his  wife  do  likewise,  stating  the  facts  set  forth 
in  his  petition,  constituting  his  pretended  cause  of  action, 
were  false/'    The  plaintiff  moved  to  strike  out  the  second 
and  third  paragraphs  of  the  answer,  and  the  court  over- 
ruled the  motion.     The  plaintiff  then  replied,  admitting 
that  he  was  living  with  his  wife,  and  averring  that  upon 
the  discovery  that  she  had  been  debauched  he  left  her, 
but  was  persuaded  to  return  from  consideration  of  his 
children;  that  the  action  was  not  a  scheme  of  black- 
mail, but  an  honest  appeal  to  the  courts;  that  plaintiff 
caused  certain  propositions  to  be  made  to  the  defendant 
looking  to  a  settlement  or  compromise,  and  to  avoid  the 
scandal  of  a  public  trial ;  that  when  plaintiff  first  learned 
of  the  w^rong  done  him,  his  wife  informed  him  that  the 
illicit  intercourse  had  been  accomplished  by  force,  and 
thereupon  plaintiff  had  consulted  the  county  attorney 
and  requested  him  to  prosecute  the  defendant  for  rape, 
hot  that  officer  advised  him  that  it  was  not  likely  that 
such  a  charge  could  be  substantiated  by  the  necessary 
evidence;  that  then  plaintiff  concluded  that  if  he  could 
obtain  sufficient  money  to  take  him  and  his  family  away 
from  the  scene  of  the  offense  it  would  be  better  to  do  so, 
and  with  that  object  in  view  he  solicited  defendant  to 
furnish   him    suflScient  money   to   effect   that   purpose. 
There  were  other  averments  of  a  similar  nature.     The 
motion,  to  the  overruling  of  which  exception  was  taken, 
sskedthat  nil  this  reply,  except  the  admission  that  plain- 
(iff  was  living  with  his  wife,  be  stricken  out.     It  may  be 
conceded  that  the  fact  that  the  plaintiff  was  still  livin 
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with  his  wife  was  properly  ploaded  in  mitigation  of  dam- 
ages, and  still  further,  that  the  force  of  this  fact  was  not 
met  or  lessened  by  pleading  any  particular  motive  which 
may  have  induced  the  i)laintiff  to  return  to  her,  although 
the  latter  contention  ill  comports  with  the  other,  vigor- 
ously made  by  the  defendant,  that  by  returning  to  her 
plaintiff  had  condoned  the  offense,  or  evidenced  his.  con- 
nivance therein,  and  therefore  could  not  recover.  Never- 
theless, admitting  .for  this  matter  all  the  force  that 
defendant  now  claims  for  it,  and  conceding  that  the  plead- 
ing thereof  in  the  answ^er  was  correct,  and  its  confession 
and  avoidance  in  the  reply  was  immaterial,  the  motion 
was  not  only  to  strike  out  the  matter  in  reply  pleaded  in 
avoidance  of  the  continued  cohabitation,  but  it  was  di- 
rected to  all  the  new  matter,  including  a  specific  denial 
that  the  action  was  merely  a  scheme  of  blackmail.  On 
this  point  the  defendant  should  have  confined  himself  to 
Ids  denial  of  the  seduction,  or,  at  the  farthest,  to  a  dis- 
tinct plea  of  connivance  of  the  plaintiff  in  the  commission 
of  the  offense.  When  he  went  further  than  this  and 
undertook  to  justify  by  pleading  that  the  plaintiff  had 
proceeded  from  bad  motives,  the  latter  had  only  one  of 
two  courses  to  pursue — to  strike  at  tnat  portion  of  the 
answ^er  as  irrelevant,  or  to  meet  the  issue  tendered.  He 
did  strike  at  the  averment  by  motion,  and  the  court,  by 
overruling  his  motion  to  strike  it  out,  held  that  it  ten- 
dered a  material  issue.  Plaintiff  was  then  compelled  to 
meet  it  by  reply,  or  else  confess  matter  which  the  court 
had  determined  to  be. material  towards  constituting  a 
defense.  It  would  be  a  strange  condition  of  the  law 
which  would  deny  to  a  party  the  right  to  have  an  imma- 
terial issue  eliminated  and  at  the  same  time  forbid  his 
controverting  the  facts  so  remaining  in  the  pleadings 
against  his  protest.  To  reverse  a  judgment  because  i\ 
party  had  traversed  matter  which  the  court,  even  errone- 
ously, had  held  to  be  material,  would  subje(!t  him  at  all 
times  to  the  certainty  of  an  adverse  judgment  if  his  oj)- 
ponent  w'ere  only  shrewd  enough  to  plead  what  was  im- 
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mateiial  and  to  ayoid  material  issues.  A  portion,  at 
least,  oi  the  matter  aimed  at  by  the  motion  being  proper 
for  the  pnrpose  of  traversing  matter  which  the  defendant 
had  pleaded  and  the  court  adjudged  to  be  material,  error 
cannot  be  assigned  upon  the  overruling  of  the  motion. 

Closely  related  to  this  question  is  the  assignment  that 
the  court  erred  in  permitting  the  county  attorney  to  tes- 
tify that  the  plaintiff  and  his  wife  had  requested  him  to 
prosecute  the  defendant  for  rape.  The  mere  fact  was 
proved.  The  details  were  not  offered.  The  defendant 
had  pleaded  that  the  plaintiff  and  wife  were  living  to- 
gether, and  that  plaintiff  had  asked  for  money  and  agreed 
to  retract  his  charges  on  payment  of  the  sum  demanded. 
Plaintiff  had  undertaken  to  meet  this  by  showing  that  as 
his  wife  first  narrated  the  circumstances  to  him,  the  case 
was  one  of  rape,  a  circumstance  which  would  explain  the 
continued  cohabitation,  and  rebut  the  inference  of  con- 
nivance for  which  the  defendant  contended.  In  this  as- 
pect the  evidence  was  properly  admitted,  provided  the 
issue  was  properly  permitted,  and  we  have  already  held 
that  the  defendant  after  tendering  the  issue  cannot  be 
heard  to  say  that  it  was  immaterial.  So  far  as  the  evi- 
dence, taken  with  that  tending  to  show  an  offer  to  com- 
promise, might  tend  also  to  show  an  attempt  to  com- 
pound a  felony,  we  cannot  see  how  it  was  prejudicial  to 
the  defendant. 

(Complaint  is  made  of  the  giving  of  certain  instructions 
asked  by  the  plaintiff  to  the  effect  that  parties  have  a 
right  to  compromise  their  differences,   and  that  if  it 
should  be  found  that  an  offer  had  been  made  solely  for 
that  purpose  it  must  be  disregarded.     It  may  be  as  con- 
tended that  the  action  is  an  anomaly  and  a  relic  of  a 
primitive  civilization.     Whether  it  is  better  to  permit  to 
men  the  somewhat  doubtful  satisfaction  afforded  by  a 
public  airing  of  such  a  grievance  and  the  solace  of  a 
moDoj  judgmenty  or  whether,  on  the  other  hand,  it  would 
be  better  to  leave  the  parties  to  the  form  of  redress  which 
would  be  resorted  to  in  the  absence  of  an  action  at  law, 
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is  a  question  to  be  addressed  solely  to  the  legislative 
branch  of  the  government.  The  law  still  recognizes  such 
an  action,  and  inasmuch  as  it  is  recognized  as  a  civil 
remedy,  we  conceive  that  there  exist  the  same  rights  of 
compromise  as  in  other  cases.  On  the  one  side  it  was 
insisted  that  certain  admissions  went  with  the  proposal 
to  accept  a  sum  of  money  in  settlement;  on  the  other  it 
was  insisted  that  the  offer  had  been  made  solely  with  a 
view  to  a  compromise.  The  instructions  left  to  the  jury 
the  consideration  of  any  admissions  of  fact  which  were 
made,  and  withdrew  only  the  offer  to  compromise  pro- 
vided it  should  be  found  that  that  was  the  sole  object  of 
the  offer.  In  this  the  defendant  has  no  ground  of  com- 
plaint. 

Two  instructions  were  requested  by  the  defendant  to 
the  effect  that  the  law  so  far  presumes  the  wife  to  be 
under  the  control  of  the  husband  that,  except  for  homi- 
cide and  treason,  she  is  conclusively  presumed  to  commit 
any  crime  committed  in  his  presence  under  compulsion 
by  him,  and  that  therefore  she  could  not  be  convicted  of 
perjury  because  of  her  testimony  in  this  case,  even  if,  in 
the  language  of  the  instruction,  the  action  was  "a  black- 
mailing scheme,  and  set  up  job  on  the  defendant."  The 
language  quoted  was  so  undignified,  to  use  no  harsher 
term,  that  the  court  was  for  that  reason  quite  warranted 
in  refusing  to  give  it  judicial  sanction  by  incorporating 
it  in  its  charge.  But  beyond  this,  its  object  was  to  dis- 
credit the  wife's  testimony  by  stating  that  she  was  not 
subject  to  the  penalties  of  perjury  because  of  the  pre- 
sumed coercion  of  the  husband.  The  general  rule  stated 
may  have  the  sanction  of  age  and  may  have  been  justified 
by  the  social  conditions  of  primitivo  times,  when  we  are 
told  that  the  husband  might  moderately  chastise  his  wife, 
the  only  issue  in  such  case  being  the  size  of  the  stick  em- 
ployed for  such  purpose.  We  do  not  care  to  inquire  what 
real  sanction  it  finds  in  adjudicated  cases — possibly  no 
more  than  is  found  for  the  law  of  chastisement.  Certain 
it  is  that  such  a  presumption  runs  counter  to  our  broad 
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laws  as  to  the  competency  of  witnesses,  and  counter  to 
the  reason  of  men,  in  view  of  the  domestic  relations  as 
they  now  exist,  protected  by  more  enlightened  custom, 
and  a  kindlier  law.  A  wife  is  no  longer  a  marionette, 
moTed  at  will  by  the  husband,  either  in  fact  or  in  law; 
and  with  the  legal  recognition  of  a  separate  and  responsi- 
ble existence,  she  must  assume  some  of  the  burdens  of 
life— among  others  that  of  testifying  to  the  truth,  under 
the  customary  penalties. 

Other  questions  argued  are  discussed  in  the  former 
opinion.  They  have  been  re-examined,  but  we  have  seen 
no  reason  to  depart  from  the  views  therein  expressed. 

Affirmed. 


i^HARi^ES  E.  Stewart  v.  Clark  E.  Demminc^, 

Fii^ED  February  17, 1898.    No.  7782. 

1.  Evidence:  Pleadings.    A  party's  own  pleading  In  a  cause  is  not 
sabBtantive  evidence  in  his  own  favor  of  the  facts  therein  alleged. 

1  Trespassing    Animals:    Damages:    Instructions.    An    instruction 
set  out  in  the  opinion  held  prejudicially  erroneous  for  ambiguity. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Bush,  J.    Reversed. 

GriggSy  RinaJcer  &  Bibh,  for  plaintiff  in  error. 

J.  N.  Richards  and  Richards  &  Prouf^  contra, 

Irvine,  C. 

Stewart  sued  Demming  for  damages  alleged  to  have 
been  committed  by  the  animals  of  the  latter  upon  the 
cultivated  land  of  the  former.  In  the  answer  there  was 
a  counter-claim,  apparently  for  grain  sold  and  delivered 
and  for  work  done,  but  which  turned  out  to  be  in  fact  for 
damage  claimed  by  the  defendant  to  have  been  done  to 
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his  crops  by  the  animals  of  Stewart,  defendant  proceed- 
ing upon  the  theory  that  he  was  waiving  the  tort  and 
suing  in  assumpsit.  There  was  a  verdict  for  the  defend- 
ant and  judgment  of  dismissal. 

It  would  seem  that  the  case  had  been  begun  before  a 
justice  of  the  peace  and  brought  to  the  district  court  by 
appeal.  The  defendant  being  on  the  stand  as  a  witness 
in  his  own  behalf  he  was  shown  a  paper  and  asked:  "You 
may  state  if  that  is  the  bill  upon  which  this  case  was 
tried  in  the  lower  court."  He  answered  in  the  affirma- 
tive, whereupon  the  paper  was  offered  in  evidence,  with- 
out further  proof,  and  received  over  the  objection  of  the 
plaintiff.  It  appears  to  be  a  bill  of  items  of  the  damages 
claimed  by  the  defendant  upon  his  counter-claim,  and, 
so  far  as  the  proof  goes,  it  seems  to  have  been  the  bill  of 
particulars  of  that  counter-claim  as  filed  before  the  jus- 
tice. There  was  no  proof  of  the  correctness  of  the  items, 
and  the  effect  of  admitting  it  in  evidence  was  to  make 
an  unsworn  pleading  in  the  lower  court  substantive  evi- 
dence of  the  facts  alleged  therein  in  favor  of  the  party 
pleading.  It  requires  neither  argument  nor  citations  to 
demonstrate  the  error  of  admitting  this  evidence.  It  is 
claimed  in  support  of  the  ruling  that  the  evidence  was 
merely  introductory  to  further  proof  which  was  excluded, 
and  that  the  exclusion  of  the  other  proof  cured  the  error. 
The  further  proceedings  in  this  connection  were  as  fol- 
lows: "You  have  seen  the  amended  answer  that  was  filed 
in  this  court,  have  you?"  "Yes,  sir."  "Now  you  may 
state  how  the  items  in  that  answer  correspond  with  those 
that  we  have  just  offered  in  evidence."  An  objection 
was  then  sustained  and  an  offer  made  to  prove  that  the 
answer,  which  had  been  lost,  contained  the  same  items 
as  the  bill  of  particulars  in  evidence.  Of  course  this 
offer  was  denied.  The  answer  in  the  district  court  was 
no  more  substantive  evidence  of  its  allegations  in  favor 
of  the  party  pleading  than  the  bill  in  the  lower  court, 
and  the  loss  of  the  answer  did  not  make  proof  of  its  con- 
tents admissible. 
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The  court  instructed  the  jury  upon  the  measure  of 
damages  as  follows:  "The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  defendant's  stock 
trespassed  upon  the  plaintiff's  farm  and  ate  up  and  de- 
stroyed the  plaintiff's  hay  and  corn  as  alleged  in  the 
petition,  and  if  the  jury  believe  from  the  evidence  that 
the  damages  have  not  been  settled  or  paid  for,  or  such 
part  if  any  you  find  has  not  been  paid  for,  then  the  jury 
will  find  for  the  plaintiff  and  assess  the  amount  of  his 
recovery  at  the  market  value  of  such  damages  at  the  time 
the  evidence  shows  the  damages,  if  any,  occurred,  and  not 
settled  for,  if  any,  together  with  interest  thereon  at  the 
rate  of  seven  per  cent  from  the  15th  day  of  April,  1891, 
less  the  value  of  said  corn  claimed  for,  with  interest 
thereon  at  seven  per  cent  from  the  date  of  the  receipt  by 
plaintiff  of  said  com."  The  court  by  this  language  left 
to  the  jury  a  task  as  difficult  in  its  interpretation  as  that 
of  reconciling  the  conflicting  evidence  in  the  case.  While 
we  think,  after  reading  the  record,  that  we  understand 
the  rule  the  court  was  endeavoring  to  state,  it  must  be 
admitted  that  that  meaning  is  derived  as  much  from 
conjecture  as  by  construction  of  the  language  of  the  in- 
struction, and  that  twelve  men  on  the  jury,  unfamiliar 
with  the  law  on  such  subjects,  would  be  apt  to  deduce  as 
many  different  meanings  therefrom.  As  under  the 
pleadings  and  the  rest  of  the  charge  the  verdict  was  prob- 
ably reached  by  a  balancing  of  damages  on  the  petition 
and  counter-claim,  the  ambiguity  of  this  instruction  was 

prejudicial  error. 

Keversed  and  remanded. 
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M  563|  WiLFORD  STANDIFORD,  SHERIFF,  V.  M.  H.  GREEN  & 

64    10  Company. 

56    131 
66    672 

54    lol  Filed  Febeuary  17, 1898.    No.  7774. 

82    574|- 

Trial:  Jury:  Violation  of  Instructions.  It  is  the  duty  of  the  jury 
to  find  a  verdict  according  to  the  law  as  given  in  the  instructions 
of  the  court.  When  they  clearly  violate  this  duty,  the  court 
should  set  aside  the  verdict.     {AuUmar^  v.  Reams,  9  Neb.  487.) 

Error  from  the  district  court  of  Antelope  couiity. 
Tried  below  before  Robinson,  J.    Reversed. 

R.  R.  Dickson  and  N.  D.  Jackson,  for  plaintiff  in  error. 

M.  F.  Uarrimjto^h  and  John  H.  MosieVy  contra. 

Irvine,  C. 

One  W.  A.  Westfall  was  formerly  engaged  in  the  mer- 
cantile business  at  Butte,  in  Boyd  county,  and  being  in- 
debted to  M.  H.  Green  &  Co.,  he  executed  to  them  a 
chattel  mortgage  on  his  stock  of  goods,  ostensibly  made 
to  secure  notes  evidencing  that  indebtedness.  The  goods 
were  then  attached  by  Standiford,  who  was  sheriff,  at 
the  suit  of  other  creditors  of  Westfall,  and  Green  &  Co. 
replevied.  By  agreement  of  the  parties  the  cause  was 
transferred  to  Antelope  county  for  trial.  There  was  a 
verdict  and  judgment  for  the  plaintiff. 

Among  the  instructions  was  one  given  at  the  request 
of  the  defendant,  to  the  effect  that  if  at  the  time  the  mort- 
gage was  given  the  plaintiffs  and  Westfall  secretly 
agreed  that  possession  was  to  be  taken  of  the  goods,  that 
plaintiffs  should  sell  suflScient  to  satisfy  their  own  claim, 
and  thereafter  continue  to  sell  and  apply  the  proceeds  to 
the  payment  of  other  debts  of  Westfall;  or  if  there  was 
a  secret  agreement  that  the  property  left  after  paying 
plaintiffs'  claim  was  to  be  held  by  them  for  the  benefit  of 
Westfall's  creditors,  then  the  mortgage  was  void  and  the 
jury  should  find  for  the  defendant.     No  exception  lyas 
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taken  to  the  instruction.     Westfall  and  his  wife  both 

testified  that  the  mortgage  was  given  in  pursuance  of 

such  an  agreement  as  was  outlined  in  the  instruction, 

and  their  testimony  on  this  subject  is  not  contradicted. 

We  need  not  inquire  whether  the  instruction  was  correct 

in  law.     It  was  given,  and  it  was  the  duty  of  the  jury  to 

obey  it.     The  verdict  was  renden  d  in  manifest  disregard 

of  the  instruction,  and  is  for  that  reason  contrary  to  law. 

In  .4  tilt  man  v.  Reams,  9  Xeb.  487,  the  court  said :  "Whether 

Tifrht  or  wrong,  it  was  the  duty  of  the  jury  to  respect  and 

obev  the  instructions  of  the  court,  and  for  their  failure 

to  do  so  the  verdict  should  have  been  set  aside;   and  it 

was  error  for  the  district  court  to  refuse  to  do  so."    And 

in  Omaha  &  R.  V.  R.  Co.  r.  Hall,  33  Neb.  229,  the  following 

language  was  used:  "It  is  not  necessary  to  decide,  nor  do 

I  whether  the  law  is  correctly  given  in  said  instructions. 

It  is  the  duty  of  the  jury  in  all  cases  to  follow  the  in- 

strurrions  given  them  in  charge  by  the  court,  and  if  they 

(lo  not  ilo  so,  the  verdict  should  be  set  aside  and  a  new 

trial  ordered." 

Ekversed  and  remanded. 


Chakl.es  H.  Goodwin,  appellant,  v.  Lyman  B.  C5un- 

N INGHAM  ET  AL.,  APPELLEES. 

Filed  Pebruaby  17, 1898.    No.  7787. 

1.  Kechanic's  JAen:  Mortgage:   Priority.    The  Hen  of  a  mortgage 
taken  whUe  a  building  is  in  process  of  erection  on  the  land  mort- 
gaged is  subject  to  mechanics'  liens  for  work   commenced,  or 
material  the  furnishing  of  which  was  begun,  before  the  mortgage 
was  recorded. 

2.  Transfer  of  Kote:  Mortgage.  The  transfer  of  a  note  secured  by 
mortgage  carries  with  it  the  mortgage,  and  operates  as  a  transfer 
thereof,  without  the  necessity  of  any  formal  or  written  assign- 
ment. 

1  Xortgages:  Foreclosure:  Parties:  Res  Judicata.  A  suit  was 
brought  to  foreclose  a  senior  lien.    The  original  holder  of  a  junior 
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mortgage  was  made  a  party,  but  the  mortgage  had  been  assigned 
and  the  assignee  was  not  a  party.  The  assignment  was  not  of 
record.  Held,  That  the  decree  in  that  suit  did  not  bar  the 
assignee's  rights. 

4.  Limitation  of  Actions.    When  a  statute  confers  a  right  of  action 

fiot  exis  ing  at  commcn  law,  and  limits  the  duration  of  that  right, 
such  limitation  relates  not  only  to  the  remedy,  but  extinguishes 
the  right  itself. 

5.  Mechanics'  Liens:  Limitations.    The  provision  in  the  mechanics' 

lien  law,  whereby  the  lien  is  limited  to  two  years  after  the  filing 
of  the  claim,  is  a  limitation  upon  the  existence  of  the  lien,  and  not 
merely  upon  the  remedy  to  enforce  it. 

6. :   JuMOR  LiExoKs.    A  junior  incumbrancer  who  was   not  a 

party  to  a  suit  to  foreclose  a  mechanic's  lien  will  not,  after  the 
extinction  of  that  lien  by  lapse  of  time,  be  required  to  redeem 
from  the  purchaser  at  the  void  sale  as  a  condition  of  enforcing  his 
own  incumbrance. 

Appeal  from  the  district  court  of  Buffalo  county. 
Heard  below  before  Sinclair,  J.     Reversed. 

W.  L.  Handy  for  appellant. 

Dryden  d  Main,  contra. 

Irvine,  C. 

July  10, 1890,  Cunningbam  made  to  the  Mutual  Loan  & 
Investment  Company  his  promissory  note  for  ?2,000  and 
executed  a  mortgage  securing  the  same  on  certain  prop- 
erty in  Kearney.  Almost  immediately  thereafter  the 
note  was  indorsed  to  the  Essex  National  Bank  of  Uaver- 
hill,  Massachusetts,  and,  with  the  mortgage,  delivered  to 
that  bank.  The  bank  soon  thereafter  sold  the  note  and 
transferred  it  by  indorsement  to  the  plaintiff  Goodwin. 
In  April,  1890,  one  Hibberd,  under  a  contract  with  Cun- 
ningham, had  begun  the  erection  of  a  building  on  the 
premises  in  controversy.  November  14,  1S90,  and  within 
the  statutory  period,  he  filed  his  claim  of  lien.  In  such 
case  the  mechanic's  lien  is  superior  to  the  mortgage.  Ono 
dealing  with  the  property  is  bound  to  take  notice  of  ma- 
terials furnished  or  work  done  thereon  for  the  erection  of 
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a  building,  and,  provided  the  lien  is  perfected  by  filing  a 
claim  within  the  timc^  fixed  by  statute  after  the  material 
has  been  furnished  or  the  work  completed,  such  lien  has 
priority  over  a  mortgage  given  after  the  inchoate  lien 
has  attached  but  before  the  claim  is  filed.     {Doolittle  r. 
Plenz,  1()  Neb.  153;   llmry  <Sc  Coatsirorth  Co,  r.  FLslivrdick, 
37  Xeb.  207;   Bolni  i<axh  k  Door  Co,  v.  Case,  42  Neb.  281; 
Chapman  r.  Brviccr,  43  Neb.  890.)     November  8,  1890,  a 
subcontractor  under  Ilibberd  had  begun  suit  to  foreclos{» 
his  lien,  making  Ilibberd  a  party.     The  Mutual  Invest- 
ment Oi)mpany  was  also  made  a  defendant,  but  neither 
the  Essex  Bank  nor  (ioodwin  was  a  party  to  that  suit. 
The  case  proceeded  to  decree  of  foreclosure,  the  decree 
being  rendered  September  1,   1891.     There  was  a  sale 
under  this  decree  October  5,  1S92,  which  was  confirmed 
some  time  later  than  December  23.     The  precise  date 
does  not  api>ear,  nor  is  it  material.     The  property  was 
bought  by  Robertson,  as  trustee  for  the  First  National 
Bank  of  Kearnev.     .V  sheriff's  deed  was  made  to  him 
Januarj'  4, 1893,  and  filed  for  record  January  14.     At  the 
time  the  note  was  sold  there  was  no  assignment  formally 
made  of  the  mortgage,  but  one  was  executed  June  23, 
1891.  from  the  investment  company  directly  to  Goodwin. 
This  was  filed  for  record  October  10,  1892.     It  will  thus 
be  seen  that  the  nundianic's  lien  was  superior  to  the  mort- 
gage, that  the  holder  of  the  mortgage  was  not  a  party  to 
the  suit  to  foreclose,  and  tliat  there  was  no  assignment  of 
the  mortgage  on  record  until  after  the  sale,  but  that  one 
was  recorded  before  tlie  sale  was  confirmed,  and  of  course 
before  the  sherilT-s  deed  was  recorded.     April  21,  1893, 
this  action  was  begun  by  Goodwin  to  foreclose  the  mort- 
j^age.     Robertson   and   the   TMrst   National   Bank   were 
made  defendants  under  an  allegation  that  they  claimed 
some  interest  in  the  proi)erty,  but  that  such  interest  was 
junior  to  that  of  the  plaintifT.     Robertson  answ^ered  set- 
ting up  Hibberd's  lien,  its  foreclosure,  and  the  sale  and 
purr  liase  i>y  him.     IMaintiff  replied  by  denials  and  by  a 
plea  that  the  lien  was  barred  by  the  statute,  and  that 


14  KEBKASKA  REPORTS.  [Vol.54 


Goodwin  v.  CunDlngham. 


plaintiff's  rights  had  not  been  barred  by  the  foreclosure 
suit.  No  offer  to  redeem  was  made.  The  district  court 
dismissed  the  case  and  plaintiff  has  appealed. 

Certain  principles,  controlling  tlu^  diK-ision  of  this  case, 
have  become  so  well  established  by  past  adjudications  of 
this  court  that,  except  perhaps  in  one  particular,  no 
field  remains  for  the  discussion  of  the  (luestions  involved 
from  the  standpoint  of  general  legal  principles.  The  de- 
cisions referred  to  have  become  ruh^s  of  property,  from 
which  it  is  now  too  late  to  depart,  whether  or  not  they 
may  be  found  to  Always  lead  to  an  equitable  adjustment 
of  rights.  In  the  first  place,  where  a  note  is  secured  bj' 
a  mortgage,  the  transfer  of  the  note  carries  the  mortgage 
with  it,  and  opertites  ii)so  facto  as  an  assignment  of  the 
mortgage  itself.  {Wcbh  v.  Hoseltan,  4  Neb.  308;  Moses  v. 
Comstock,  4  Neb.  51G;  Knhns  v.  Bankcs,  15  Neb.  92;  Stude- 
laker  V.  McCargur,  20  Neb.  500;  Burnett  v.  Hoffman,  40 
Neb.  569;  State  Bank  v.  Afathews,  45  Neb.  659;  Todd  v. 
Creamer,  36  Neb.  430;  Cram  v.  Cotrell,  48  Neb.  646.)  It 
w^ould  seem  to  follow  from  this  rule,  so  early  established 
that  Judge  Qantt,  in  1876,  while  expressing  his  disap- 
proval thereof,  regarded  it  fixed  in  the  jurisprudence  of 
the  state  {Moses  v.  Comstock,  supra),  that  as  no  formal, 
and  even  no  written,  assignment  is  necessary,  none  need 
be  recorded  to  protect  the  rights  of  the  assignee;  and  so 
it  has  been  expressly  decided.  {Cheney  v.  Janssen,  20  Neb. 
128.)  That  was  a  suit  to  foreclose  a  mortgage,  brought 
by  an  assignee  by  indorsement  of  the  notes.  In  a  suit 
against  the  original  mortgagee,  after  the  notes  had  been 
sold,  a  decree  had  been  rendered  canceling  the  mortgage. 
It  was  held  that  this  was  no  bar,  because  the  assignee 
was  not  a  party,  and  a  decree  of  foreclosure  was  ordered. 
It  is  true  that  it  has  since  been  held  that  where  a  release 
of  the  mortgage  has  been  entered  of  record  by  the  original 
mortgagee,  a  purchaser,  without  notice  of  the  assign- 
ment, takes  the  land  discharged  from  the  lien  of  the 
mortgage.  {Whipple  t\  Fowler,  41  Neb.  r»75;  (^am  v.  Cot- 
nil,  supra.)    This  line  of  cases  merely  indicates  a  refusal 
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of  the  court  to  extend  the  doctrine  of  secret  assignments 
beyond  the  limits  marked  by  the  earlier  decisions,  and 
in  nowise  tends  to  overrule  those  decisions.  Indeed  in 
Cram  v.  Cotrell  their  force  was  recognized,  and  they  were 
followed.  An  observance  of  the  principles  so  far  stated 
renders  Ballard  v.  Thompsony  40  Neb.  529,  decisive  of  the 
remaining  questions.  In  that  case  there  had  been  an 
attempt  made  to  make  the  original  mortgagee  a  party  to 
the  suit  to  foreclose  the  mechanic's  lien,  but  no  summons, 
issued  within  two  years  from  the  time  the  claim  of  lien 
was  filed,  was  served  upon  him.  As  the  recording  of  an 
assignment  is  not  necessary  to  require  the  assignee  to  be 
made  a  party  in  order  to  bind  him  by  the  decree,  the  case 
was  therefore  the  same  as  this  in  legal  effect.  It  does 
not  appear  in  that  case  that  there  had  been  any  sale 
mider  the  first  decree,  and  therefore,  the  lienor  having 
established  his  claim  within  time  against  the  owner,  a 
decree  was  ordered  subordinating  that  lien  to  the  mort- 
gage. No  redemption  was  offered  or  required.  It  fol- 
lows from  the  decree  there  rendered  that  when  the  suit 
to  foreclose  the  junior  lien  is  brought  after  the  stiituti^ 
has  barred  the  mechanic's  lien,  it  is  not  necessary  to  offer 
to  redeem  from  that  lien,  but  that  a  decree  of  foreclosure 
will  be  allowed  without  redemption.  The  reason  may  be* 
found  in  the  nature  of  mechanics'  liens  and  in  the  char- 
acter of  the  special  limitation  with  regard  to  them.  The 
distinction  is  everywhere  recognized  between  statutes  of 
limitation  proper,  which  bar  the  remedy  but  do  not  ex- 
tinguish the  cause  of  action,  and  statutes  whicli  termi- 
nate the  sight  itself.  Of  the  latter  class,  it  is  said,  they 
are  more  than  a  statute  of  limitations.  They  constitute 
a  rule  of  property.  {PuUiam  v.  Piilliamy  10  Fed.  Rep.  76.) 
To  this  class  belong  statutes  conferring  a  right  which 
does  not  exist  at  common  law,  and  at  the  same  time  fix- 
ing a  time  within  which  alone  the  right  may  be  asserted. 
Such  a  right  "must  be  accepted  in  all  respects  as  the 
statute  gives  it."  {Taylor  v.  Cranberry  Iron  (Jo.,\)\  N.  Car. 
o2o.)    The  liDfiitation  in  such  case  not  only  "affects  the 
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remedy,  but  extinp^uislies  the  right."     {Cooper  v.  LyoiiSy  9 
Lea  [Tenn.]  507.)     ^*Tliere  is  another  class  of  cases  in 
which  a  cause  of  action  which  does  not  exist  at  common 
hiw  is  created  by  the  hiws  of  a  state.     Causes  of  action 
of  that  character  only  exist  in  the  manner  and  form  and 
for  the  length  of  time  prescribed  in  the  stilt utes  of  the 
state  which  created  them."     (Fiuncll  v.  Southern  K.  R.  Co., 
33  Fed.  Eep.  427.)     "Time  has  been  made  of  the  essence 
of  the  right,  and  the  right  is  lost  if  the  time  is  disre- 
garded.    The  liability  and  the  remedy  are  created  by  the 
same  statutes,  and  the  limitations  of  the  remedy  are 
therefore  to  be  treated  as  limitations  of  the  right."     {The 
Jlarrishirg,  119  U.  S.  199.)     This  distinction  has  been  re- 
cently recognized  and  enforccKl  by  this  court  with  regard 
to  a  statute  giving  a  right  of  action  against  a  county  for 
injuries  sustained  from  defective  bpidges,  and  prescribing 
a  ver5'short  time  within  whi<-h  the  action  must  be  brought. 
{Bryant  v.  Dalota  Counin.  53  >^>b.  755.)     The  peremptory 
language  of  the  statute  with  regard  to  the  foreclosure  of 
tax  liens  has  also  led  to  decisions  that  by  the  lapse  of 
time  not  only  the  remedy  is  lost,  but  that  the  right  itself 
is  extinguished,  and  that  no  redemption  is  necessary  in 
order  to  obtain  relief  against  them  when  the  bar  has  at- 
tached.    {Alexander  v.  Shaffer,  38  Neb.  812;    Helphrey  v. 
Rediek,  21  Neb.  80;  D'Cettc  r.  Sheldon.  27  Neb.  829;   War- 
ren  v.  Demary,  33  Neb.  327;  Force  r.  StublSj  41  Neb.  271.) 
Mechanics'  liens  are  the  creature  of  statute.     The  stat- 
ute creating  them  (Compiled  Statutc^s,  ch.  54,  art.  1,  sec. 
3)  provides  that  they  "shall  from  the  commencement  of 
such  labor  or  the  furnishing  of  such  materials  for  two 
years  after  the  filing  of  such  lien  operate  as  a  lien  on  the 
several  descrii)tions  of  such  structures,"  etc.     By  section 
4  it  is  provided  that  "when  any  suit  or  suits  shall  be  com- 
menced on  such  accounts  witliin  tlie  time  of  such  lien,  the 
lien  shall  continue  until  such  suit  be.  finally  determined 
and  satisfied."     The  language  of  each  section  refers  to 
the  existence  of  the  lien,  and  not  merely  to  the  enforce- 
ment thereof,  and  section  4,  expressly  continuing  the  lien 
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mioTce  pending  a  suit  and  until  satisfaction,  would  be 
unnei^essary  and  meaningless  if  the  limitation  in  stM-tion 
S  was  only  of  the  remedy  and  left  the  lien  in  existence, 
but  merely  incapable  of  affirmative  enforcement.     It  was 
at  one  time  lield  that  if  a  suit  were  brought  against  any 
one  within  the  statutory  period,  other  parties  might  be 
brought  in  after  its  expiration  and  the  lien  enforced 
against  them.     {Manly  v.  Domnimj,  15  Neb.   637.)     But 
that  case  was  long  ago  expressly  overruled,  and  it  is  now 
settled  by  a  long  line  of  decisions  that  a  mechanic's  lien 
cannot  be  continued  in  force  beyond  the  statutory  period 
of  two  years,  except  as  to  such  persons,  including  mort- 
gagees, as  are  made  parties  to  an  action  to  foreclose 
within  that  period,  and  served  with  summons  issued 
within  that  time.     {Green  v,  Sauford,  34  Neb.  363;  Bur- 
lingimv.  Cooper,  36  Neb.  73;   Ballard  v.  Thompson^  supra; 
Scroggin  v.  Natiomil  Lumber  Co.^  41  Neb.  195;  Pickens  v. 
Polk,  42  Neb.  267;  Monroe  r.  Hanson,  47  Neb.  30.)     In  some 
of  those  cases  language  is  used  which  is  customarily  em- 
ployed with  reference  to  limitations  of  actions  proper, 
bat  in  most  of  them  the  language  of  the  statute  has  been 
regarded,  and  reference  has  been  made  to  the  duration  of 
the  lien.     A  possible  exception  is  the  case  of  Scroggin  v. 
Xational  Ijumher  Co,,  in  which  the  opinion  was  written  by 
the  present  writer.     There  the  question  involved  was  the 
necessity  of  pleading  the  statute,  and  the  requisites  of 
such  a  plea.     Whether  such  a  restriction  on  the  right 
itself  must  be  specially  pleaded,  as  if  it  were  a  limitation 
of  the  remedy,  is  a  question  not  involved  in  this  case;  but 
in  80  far  as  the  case  referred  to  may  imply  that  the  re- 
striction of  this  statute  is  merely  a  limitation  of  the  rem- 
edy, it  is  not  in  harmony  with  the  current  of  our  decisions 
or  the  language  of  the  statute,  and  must  be  disapproved. 
A  party  seeking  relief  against  a  lien  which  still  exists, 
but  which  the  holder  cannot  enforce  because  of  the  bar 
against  the  remedy,  must  do  equity  by  offering  to  nnleem, 
or  pay  what  is  justly  due;  but  that  principle  does  not  ex- 
tend so  far  as  to  require  him  to  pay  a  former  lien  which 
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is  absolutely  extinguished,  and  arising  out  of  a  debt  for 
which  he  is  not  personally  responsible. 

The  judgment  of  the  district  court  must  be  reversed 
and  the  cause  remanded  with  directions  to  award  a  fore- 
closure. 

Eeversed  and  remanded. 


McCoRMiCK  Harvesting  Machine  Company  v.  C.  J. 

Courtright  et  al. 

Piled  Mabch  3, 1898.    No.  7898. 

1.  Bales:  Failttre  to  Deliver  Goods:   Rescirsion.    If  a  contract  of 

sale  is  entire  and  indivisible,  though  it  may  include  the  delivery 
to  the  purchaser  of  two  or  more  distinct  articles  at  different 
dates,  a  failure  as  to  any  one  on  the  part  of  the  seller  may  afTord 
ground  for  rescission  by  the  purchaser. 

2.  Assignments  of  Error:  Instructions.    Errors  In  regard  to  giving 

Instructions  must  be  separately  assigned  in  both  the  motion  for  a 
new  trial  and  petition  in  error.  If  in  gross  in  either,  and  the 
assignment  is  determined  without  force  as  to  one  of  the  enumer- 
ated instructions,  it  will  be  overruled  as  to  all. 

3.  Action  on  Note  for  Purchase  Price  of  Harvester:  Failure  to  De- 

liver Portion  of  Machine:  Rescission:  Verdict  for  Defend- 
ant.   The  evidence  Jield  sufficient  to  sustain  the  verdict. 

Error  from  the  district  court  of  Dawson  county. 
Tried  below  before  Neville,  J.     Affirmed. 

Kirlrtts  c6  Wilson  and  E.  A.  Cook,  for  plaintiff  in  error. 

^Yarr^ugton  d  Stewart,  contra, 

Harrison,  C.  J. 

In  this  action,  commenced  in  the  district  court  of  Daw- 
son county,  the  plaintiff  sought  a  recovery  of  defendants 
of  the  amount  alleged  to  be  its  due  from  them  on  a 
promissory  note  executed  and  delivered  to  it  December 
28,  1892.     To  the  petition  filed,  the  defendants  filed  an 
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answer  as  follows:  "That  the  note  sued  ou  in  this  action 
was  given  for  part  of  the  purchase  price  of  a  McCormick 
Low-Down  Binder,  or  Bindlochine,  which  was  purchased 
of  the  plaintiff  by  the  defendant  Courtright;  and  that  at 
time  of  the  pureliase  of  the  said  machine  the  plaintiff,  as 
an  inducement  to  the  defendant  to  purchase  the  same, 
promised  to  furnish  and  attach  to  said  machine  a  bundle 
carrier  before  the  harvesting  season  of  1893;    that  the 
plaintiff  failed  to  furnish  said  bundle  carrier  as  agreed, 
and  still  fails  and  refuses  to  furnish  the  same;  that  the 
sale  of  the  said  machine  and  the  agreement  to  furnish 
and  attach  the  said  bundle  carrier  thereto  was  one  entire 
contract,  and  constituted  the  entire  consideration  for  the 
note  sued  on,  and  one  other  of  like  amount;  that  the  de- 
fendant after  the  plaintiff  had  failed  and  refused  to  fur- 
nish the  said  bundle  carrier,  notified  the  plaintiff  that 
the  said  machine  was  in  his  possession  subject  to  its 
order,  and  demanded  a  rescission  of  the  said  contract, 
and  the  return  of  the  said  note;  and  that  the  plaintiff  re- 
fused to  rescind  the  said  contract  and  return  the  said 
note  to  the  defendants;  that  said  machine  is  of  no  use  or 
benefit  to  the  defendant  without  the  said  bundle  carrier, 
and  that  defendant  would  not  have  purchased  it  except 
for  the  promise  of  the  plaintiff  to  furnish  the  said  bundle 
carrier  as  aforesaid,  and  that  for  the  reasons  aforesaid 
the  consideration  of  said  note  has  wholly  failed.     De- 
fendants therefore  pray  that  said  note  may  be  cancelled 
and  held  for  naught  and  that  they  recover  their  costs.'' 
To  which  there  was  for  the  plaintiff  the  following  reply: 
**The  plaintiff,  for  reply  to  the  answer  of  the  defendants 
herein  filed,  denies  each  and  every  allegation  contained 
therein  except  that  said  note  was  given  in  part  payment 
of  a  binder,  and  agreed  to  furnish  a  bundle  carrier  as 
soon  as  a  carrier  w^as  made  for  the  kind  of  machine  for 
which  the  note  was  given."     As  the  result  of  a  trial  the 
defendants  were  accorded  a  verdict  and  judgment,  to 
secure  a  reversal  of  which  the  plaintiff  has  prosecuted 
an  error  proceeding  to  this  court 
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It  is  urged  that  the  evidence  discloses  that  the  machine 
in  question  had  been  sold  to  one  Thomas  McCarty  and 
used  by  him  during  one  harvest  and  was  by  an  agree- 
ment between  liim  and  the  defendant  Courtright  deliv- 
ered to  the  latter,  who  gave  the  note  in  suit,  and  another, 
to  the  plaintiff,  and  that  at  the  same  time  a  note  was 
executed  by  ilcOarty  and  delivered  to  plaintiff;  that  by 
the  arrangements  then  made  ^McCarty  was  relieved  from 
the  indebtedness  to  plaintiff  which  had  arisen  by  reason 
of  his  purchase  of  the  machine,  except  in  the  amount  of 
the  note  to  which  we  have  alluded,  and  Courtright  be- 
came the  debtor  in  the  amount  of  the  two  notes  then  hy 
him  executed  and  delivered  to  it.  The  contention  of  the 
plaintiff  is  that  Courtright  received  the  machine,  not 
from  it  and  by  reason  of  purchase  from  it,  but  through  an 
arrangement  with  McCarty  by  which,  in  consideration  of 
the  delivery  of  the  macliine,  Courtright  assumed  and 
agreed  to  pay  a  portion  of  McCarty's  indebtedness  to  the 
company,  the  latter  consenting  to  such  adjustment  of  th(^ 
matter  of  the  sale  of  the  machine  and  by  recjuest  of  (%)urt- 
right  and  McCarty  received  the  notes  of  the  former,  one 
of  them  being  the  basis  of  this  action.  It  is  true  the 
evidence  disclosed  the  sale  of  the  machine  to  McCarty 
and  his  Uvse  of  it  during  one  season;  also  that,  when  Mi*- 
Carty  was  called  upon  to  settle  with  the  plaintiff  for  the 
machine,  he  reported  an  arrangement  with  ('ourtright  to 
the  effect  which  we  have  hereinbefore  in  substance 
stated;  that  the  notes  of  Courtright  were  taken  for  the 
plaintiff  and  the  machine  delivered  to  him.  Just  what 
relations  might  be  said  to  have  been  established  between 
the  plaintiff  and  Courtright  by  Ihe  course  of  dealings  to 
which  Ave  have  ref(»rred  Ave  need  not  specifically  discuss, 
for  the  plaintiff  in  its  rei)ly  admitted  the  allegation  of 
d>^fendauts'  answer  that  the  note  in  suit  was  given  for 
X>art  of  the  price  of  the  machine  purchased  by  Courtright 
of  the  plaintiff.  The  fact  being  an  admitted  one,  or  the 
effect  of  the  transactions  between  them  having  been 
established  by  the  statements  of  the  parties  in  the  plead- 
ings, is  nat  a  subject  for  further  inquiry. 
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It  is  urged  that  the  verdict  was  unsupported  by  suf- 
ficient competent  evidence.  The  argument  here  is  tliat 
the  evidence  shows  that  the  machine  was  a  complete 
harvester  without  the  bundle  carrier,  and  that  the  fur- 
nishing of  the  latter  was  not  by  the  terms  of  the  contract 
of  sale  made  such  an  essential  part  of  the  consideration 
moving  to  the  purchaser  that  its  lack  entitled  him  to  a 
rescission  of  the  sale.  An  examination  of  the  eviden(*e 
leads  to  the  conclusion  that  there  is  sufficient  thereof  to 
support  a  finding  that  the  contract  of  sale  of  the  machine 
was  entire  and  indivisible  inclusive  of  the  delivery  of  the 
bundle  carrier  at  the  time  and  in  the  manner  asserted  by 
the  defendants;  and  in  this  connection  we  will  further 
say  that,  in  event  of  the  non-compliance  therewith  on  the 
part  of  the  plaintiff,  the  right  to  a  rescission  would  exist 
in  favor  of  the  defendant  Courtright.  (See  Campbell 
Printing  Press  &  Mfg,  Co,  v.  Mar,^hy  30  Pac.  Kep.  [Colo.] 
799,  and  cases  cited.) 

It  is  argued  of  certain  of  the  instructions  of  the  court 
to  the  jury  that  they  were  erroneous.  The  assignment 
in  the  motion  for  a  new  trial  as  to  the  instructions  was 
as  follows:  "The  court  erred  in  giving  the  fourth  and 
fifth  paragraphs  of  the  instructions  given  by  the  court 
on  its  own  motion."  The  fifth  was  in  the  following 
terms:  "If  you  believe  from  the  eviden(*e  that  the  notes 
in  question  were  given  for  tlie  binder,  without  an  accom- 
panying agreement  to  furnish  and  attach  a  bundle  car- 
rier by  the  harvesting  season  of  1S93,  then  you  should 
find  for  the  plaintiff."  It  is  asserted  of  this  that  it  was 
too  narrow,  in  that  it  limited  the  right  of  the  plaintiff  to 
recover  to  the  one  proposition,  and  the  complaint  is  that 
this  operated  the  exclusion  of  the  question  of  whether 
the  defendant  Courtright  bought  the  machine  of  the 
plaintiff;  and  it  is  asserted  in  this  connection  that 
whether  he  did  so  or  not  was  of  the  issuable  matters  in 
the  trial.  As  we  have  before  seen,  this  was  of  the  ad- 
mitted facts,  and  there  being  no  further  objections 
pressed  against  this  instruction,  it  will  be  concluded  that 
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there  were  uoiie  others,  which  Unul^  to  the  overruling?  of 
tlie  assijiiimeiit  to  the  exteut  it  involves  the  fifth  instruc- 
tion and  of  the  entire  assignment  since  it  was  not  sjiecilic 
but  in  ^ross. 

No  avaihible  errors  having*'  been  presented,  the  judg- 
ment of  the  district  court  will  be 


\ffihmkd. 


Frank  Helleu,  appeu.ant,  v.  Ciiakles  L.  King, 

appelt;ioe. 

Filed  March  3, 1898.     No.  7902. 

Vendor  and  Vendee:  Conveyance  of  MoKTOACiEi)  Realty  Pending 
Foreclosi'ue:  Rhjiit  of  Gkantee  to  Redeem.  For  lapd  incum- 
bered by  mortgage  a  deed  of  conveyance  was  executed  by  the 
owner  and  delivered  to  a  purchaser  with  the  name  of  the  grantee 
omitted  therefrom,  in  compliance  with  the  request  of  the  latter 
that  the  conveyance  should  be  in  blank  as  to  the  name  of  the 
grantee.  Afterward  an  action  to  foreclose  the  mortgage  was  com- 
menced, to  which  the  grantor  of  the  deed  was  made  a  party  and 
was  duly  served  with  process.  The  purchaser,  subsequent  to  the 
service  of  the  process  in  the  foreclosure  suit  on  the  grantor  in  the 
deed,  inserted  the  name  of  a  third  party  in  the  conveyance  and 
delivered  it  to  him.  The  foreclosure  Suit  was  prosecuted  to  de- 
cree, sale  thereunder  and  confirmation  thereof,  and  there  was  a 
lat^r  conveyance  by  the  vendee  to  another  party.  The  person 
who  had  received  the  deed  wfth  his  name  inserted  in  the  blanks 
thereof  brought  an  action  to  redeem,  predicating  his  claim  solely 
on  the  title  and  ownership  derived  from  the  delivery  to  him  of 
said  deed.  Hchl,  That  it  he  acquired  the  title  by  the  insertion  of 
his  name  as  giantee  in  the  blanks  in  the  conveyance,  and  its  after- 
delivery  to  h  =  m,  it  came  to  him  subject  to  the  full  operation  and 
effect  of  the  proceedings  In  the  foreclosure  suit,  and  he  could  not 
maintain  this  action  to  redeem. 

Appeal  from  the  district  court  of  Clay  county.     lieard 
below  before  IIastincjs,  J.     Affirmed. 

Joel  W.  M'cst  and  S,  W,  Christy,  for  appellant. 

8,  P.  IJiiridsijit^  contra. 
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Baiihison,  C.  J. 

It  appears  herein  that  John  Llewellyn  was  the  owner 
of  the  south  one-half  of  section  23,  township  5,  range  8, 
inCtay  county,  this  state,  which  he  had  incumbered  by 
mortgage.  The  mortgage  by  assignment  had  become  the 
property  of  one  Emily  E.  Jones,  of  date  November  7, 1889, 
and  subsequent  to  the  execution  and  delivery  of  the  mort- 
gage to  which  we  have  just  referred.  Llewellyn  sold  the 
land  to  James  J.  Iwandall  and  executed  and  delivered  to 
Lim  a  deed  therefor,  from  which,  in  (compliance  with  the 
request  of  Randall  and  agreement  of  the  parties,  the  name 
of  the  grantee  was  omitted,  or  th(*  instrument  as  to  its 
grantee  was  in  blank.  Randall  took  possession  of  the 
land  and  leased  it  to  one  Elias  Wallen,  July  1,  1890. 
Emily  E.  Jones,  as  owner  and  holder  of  the  mortgage  on 
the  property,  commenced  an  action  by  filhig  a  bill  in  the 
federal  court  at  Onmha  to  foreclose  the  same.  Process 
was  issued  of  which  there  was  personal  service  on  John 
Llewellyn  and  his  wife  and  E.  Wallen  of  date  July  7, 
1890;  but  no  service  of  this  process  was  had  on  James  J. 
Randall  or  his  wife,  who  were  of  the  parties  named  as 
defendants  in  the  suit.  April  17,  1891,  pursuant  to  ap- 
plication made  for  an  order  on  non-resident  defendants, 
such  order  was  made,  including  a  re(|uirement  of  publica- 
tion for  six  consecutive  weeks  su(H*eeding  and  inclusive  of 
the  IGth  day  of  May,  1S91,  and  with  the  requirement  in  re- 
gard to  publication  of  the  order  there  was  a  compliance. 
Such  further  steps  were  taken  in  the  action  to  foreclose 
as  resulted  in  a  decree  and  a  sale  of  the  property  to  the 
Valle}'  Loan  &  Trust  Company.  The  sale  was  confirmed 
and  deed  exe<-uted  and  delivered  to  the  purchaser,  by 
whom  the  land  was  at  a  subsequent  date,  during  Feb- 
ruary or  March,  1894,  conveycnl  to  Charles  R.  King,  de- 
fendant in  the  case  at  bar.  The  deed  to  King  was  re- 
corded March  27,  1894.  April  27, 1891,  Randall  wrote  in 
the  blanks  in  the  deed  from  Llewellyn  to  him  the  name 
of  Frank  Heller  as  grantee  and  delivered  the  instrument 
tobim,  and  the  deed  was  on  the  m\\\Q  day  recorded.    On 
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November  23,  1894,  Heller  filed  a  petition  in  the  district 
court  of  Clay  county  and  commenced  this  action  to  re- 
deem. Issues  were  joined  and  as  the  result  of  a  trial  the 
plaintiff  was  denied  the  relief  sought  and  has  appealed 
to  this  court. 

That  there  may  be  an  accurate  knowledge  and  under- 
standing of  the  position  of  the  plaintiff  in  this  action,  we 
deem  it  best  to  notice  the  allegations  of  the  pleadings 
relative  to  the  right  and  title  claimed  by  him,  from 
whom  and  in  what  manner  they  were  alleged  to  have 
been  derived.     It  was  stated  in  the  petition: 

"Plaintiff  for  cause  of  action  states: 

"1.  That  he  is  the  absolute  owner  in  fee-simple  to  the 
following  described  real  estate  situated  in  Clay  county, 
in  the  state  of  Nebraska,  to-wit:  The  south  i  of  section 
23,  townsliip  5,  jange  8  west,  of  the  6th  P.  M.,  containing 
320  acres,  more  or  less,  acctording  to  the  United  States 
government  survey,  and  that  said  title  was  acquired  by 
warranty  deed,  nuule,  executed,  and  delivered  to  plaintiff 
by  John  Llewellyn  and  Catherine  Llewellyn,  his  wife,  on 
the  7th  dav  of  November,  A.  I).  1889;  that  said  real  es- 
tate  is  an  improved  and  cultivated  farm,  having  the  nec- 
essary dwelling-house  and  out-buildings  for  the  use  and 
occupation  of  a  tenant;  that  immediately  upon  the  exe- 
cution and  delivery  of  the  deed  aforesaid,  by  John 
Llewellyn  and  wife  to  this  plaintiff,  plaintiff  went  into 
the  immedifite,  actual,  and  open  possession  of  said  real 
estate,  and  has  ever  since  been  in  the  actual,  open,  and 
notorious  possession  of  the  same.-' 

That  a  deed  had  been  executed  by  the  Llewellyns  from 
which  the  name  of  the  gi^antee  had  been  omitted,  and 
that  James  J.  Kandall  was  claiming  thereunder  owner- 
ship of  the  land  in  controversy,  were  set  forth  in  the  an- 
swer of  the  defendant.  In  the  reply  there  was  an  alle- 
gation which  probably  constituted  an  admission  that 
such  a  deed  as  was  pleaded  in  the  answer  had  been  in 
existence,  and  by  the  evidence  the  fact  was  fully  estab- 
lished, and  that  it  was  the  conveyance  under  which  the 
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plaintitE  asserted  ownership  and  had  been  delivered  to 
hun  as  we  have  related  in  the  statement  which  we  have 
hereinbefore  embodied  of  some  of  the  salient  facts  of  the 
groundwork  of  the  litigation.  It  was  neither  of  pleading 
nor  proof  that  the  alleged  transfer  to  plaintiff  was  a  gift 
or  pursuant  to  a  purchase  by  him  of  Kandall,  Llewellyn, 
or  any  other  person,  or  that  there  had  been  any  consid- 
eration of  anv  nature  for  such  transfer.  It  will  be  «:ath- 
ered  that  the  plaintiff  relied  upon  a  title  derived  from 
Llewellyn  and  not  from  any  rights  of  KandalPs  to  which 
plaintiff  might,  had  the  pleadings  and  facts  been  such  as 
to  warrant  it,  have  laid  claim  to  have  succeeded  by  virtue 
of  transfer.  He  did  not  plead,  prove,  or  urge  any  equita- 
ble claim  or  grounds  for  the  relief  demanded  as  distinct 
from,  unconnected  with,  or  aside  from  the  legal  title  and 
the  ownership  of  the  land  conferred  on  him  by  the  delivery 
of  the  deed  to  which  we  have  directed  attention.  The 
legal  title  to  the  land  undoubtedly  remained  in  Llewellyn 
until  the  insertion  of  the  name  of  the  plaintiff  as  grantee 
in  the  blanks  in  the  conveyance  and  its  subsequent  de- 
livery to  Heller,  and  if  in  consequence  of  his  reception 
of  the  deed  with  his  name  therein  as  grantee,  which  was 
of  date  April  27, 1891,  Llewellyn  was  divested  of  the  legal 
title  and  it  vested  in  the  plaintiff,  it  came  to  him  weighted 
with  and  subject  to  the  final  effect  of  the  mortgage  fore- 
closure suit,  process  in  which  had  been  duly  served  on 
Llewellyn  and  his  wife  July  1,  1890,  whereby  they  were 
summoned  to  appear  as  parties  to  the  suit,  and  the  title 
was  freighted  or  affected  with  and  by  the  full  operation 
of  the  proceedings  in  such  action.  This  being  true, 
whether  the  title  passed  to  him  or  not  he  was  in  no  posi- 
tion to  maintain  this  action  to  redeem,  and  the  judgment 

of  the  district  court  must  be 

Affirmed. 
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City  of  Hakvaud  v.  Mary  F.  Stiles. 

Filed  March  3, 1898.    No.  7817. 

1.  Damages:  Pleading  and  Pboof.    A  recovery  may  be  had  under  a 

.  general  allegation  of  damages  for  all  injuries  which  necessarily 
follow  as  results  of  the  act,  the  subject  of  complaint.  They  need 
not  be  specially  pleaded,  and  this  is  applicable  to  necessarily  re- 
sulting permanent  effects  of  the  injuries. 

2.  Trial:  Leading  Questions:   Revieav.    The  extent  to  which  leading 

questions  may  be  allowed  rests  in  the  discretion  of  the  trial  court, 
and  the  rulings  in  that  respect  will  not,  in  the  absence  of  an 
abuse  of  discretion,  be  disturbed  by  this  court.  Baum  Iron  Co.  v. 
Burg,  47  Neb.  21,  followed. 

3.  Bulings  on  Evidence:  Review.    Alleged  errors  of  the  trial  court  in 

the  admissions  of  evidence  examined,  and  held  without  force. 

Ekkor  from  the  district  court  of  CIsly  county.  Tried 
below  before  Hastixos,  J.     Affinned 

lA'slie  G.  Htotl,  for  plaintiff  in  error. 

Thomas  U.  Matters  and  Tihhcts  Bros.,  Morey  t€  Ferris, 
contra. 

Harrison,  C.  J. 

The  defendant  in  error  commenced  this  action  in  the 
district  court  of  Clay  county,  allepng  in  her  petition  the 
existence  of  Harvard  as  an  incorporated  city  and  of  loca- 
tion in  Clay  county;  that  the  city  was  charged  with  the 
duty  of  keeping  its  streets  in  good  condition  and  repair, 
and  further  pleade<l  as  follows:  '*That  on  or  about  the 
4th  day  of  July,  1894,  tliere  was  a  certain  sidewalk 
located  on  the  west  side  of  Kearney  avenue,  between 
North  Depot  street  and  Oak  street,  in  said  city;  that  said 
Kearney  avenue  is  a  common  tlioroughfare  in  said  town, 
and  between  the  North  Dei)ot  street  and  Oak  street  on 
the  said  4tli  day  of  July,  1894,  and  for  some  time  prior 
thereto,  said  walk  was  out  of  repair,  the  boards  being 
loose  and  the  stringers  to  which  the  boards  were  nailed 
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had  rotted  away  so  that  it  was  unsafe  for  people  to  travel 
over  said  Tvalk.  The  plaintiff,  while  going  from  her 
home,  w^hich  is  located  on  the  south  side  of  North  Depot 
street  and  on  the  east  side  of  Kearney  avenue,  to  the 
business  portion  of  the  city,  using  ordinary  care  and 
without  any  fault  or  negligence  on  her  part,  fell  on  said 
walk  by  reason  of  the  unsafe  condition  thereof,  and  by 
reason  of  the  same  being  in  an  impin*fect  state  of  repair. 
Plaintiff  further  alleges  that  said  city  had,  for  more  than 
one  year  prior  thereto,  had  due  and  timely  notice  of  the 
imperfect  condition  of  said  walk,  yet  said  defendant  care- 
lessly and  negligently  permitted  said  walk  to  remain  out 
of  repair.  Plaintiff  further  says  that  by  reason  of  the 
fall  occasioned  by  the  imperfect  condition  of  the  walk  as 
above  related  she  was  thrown  upon  the  ground,  remained 
unconscious  for  some  time,  and  sustained  injuries,  and 
she  has  been  detained  from  her  work  for  about  four 
months;  and  by  reason  of  the  injuries  aforesaid  she  has 
lost  the  use  of  her  left  hand,  to  the  damage  of  this  plain- 
tiff in  the  sum  of  f 5,000."  The  city  in  its  answer  ad- 
mitted its  incorporation,  also  the  allegations  of  the  peti- 
tion relative  to  the  location  of  certain  streets  and  the 
sidewalks,  generally  denied  all  other  allegations  thereof, 
and  pleaded  aflirmatively  that  the  sidewalk  referred  to 
in  the  petition  was  a  temporary  board  walk.  This  was 
followed  by  a  description  of  the  material  used  in  the 
i-onstruction  of  the  walk,  also  statements  in  regard  to  the 
!nanner  in  which  it  had  been  made,  etc.;  that  defendant 
in  error  had  frequently  passed  over  the  walk  and  had 
full  knowledge  of  its  condition,  and  if  any  injury  was 
sustained  by  her,  it  was  by  reason  of  her  own  negligence 
and  the  negligence  of  those  who  accompanied  her  at  the 
time  of  her  alleged  injury.  It  was  also  stated  that  the 
city  was  without  notice  of  defects  in  the  walk,  if  any 
existed,  and  that  it  had  repaired  the  same  at  a  date  a 
short  time  previous  to  that  of  the  asserted  injury;  that 
if  defendant  in  error  had  lost  the  use  of  her  left  hand, 
the  cause  was  not  traceable  to  any  injury  she  may  have 
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sustained  through  the  imperfect  or  defective  condition 
of  the  city's  sidewalk,  but  was  attributable  to  careless 
and  negligent  treatment  of  the  injure<l  hand  by  physi- 
cians employed  by  defendant  in  error,  and  by  her  own 
failure  to  properly  care  for  and  treat  the  same.  All  new 
matter  in  the  answer  was  denied  in  a  rei)ly  filed  for  de- 
fendant in  error,  and  of  the  issues  thus  joined  there  was  a 
trial,  which  resulted  in  a  verdict  for  defendant  in  error 
in  the  sum  of  $1,750.  A  motion  for  a  new  trial  was,  on 
presentation  and  hearing,  overruled,  and  the  court  then 
required  the  defendant  in  error  to  file  a  remittitur  of  the 
sum  of  $500,  which  she  did.  Judgment  w^as  then  ren- 
dered in  her  favor  for  $1,200.  The  city  presents  the  case 
to  this  court  for  review. 

Error  was  assigned  and  is  argued  of  the  giving  an  in- 
struction numbered  17,  a  refusal  to  give  an  instruction 
numbered  3  requested  for  the  city,  also  the  admission  of 
testimony  in  regard  to  the  permanency  of  the  injuries, 
and  of  the  admission  in  evidence  of  the  Carlisle  tables  of 
the  expectancy  of  life.  The  ground  of  the  claim  of  error 
as  to  each  of  the  matters  specified  is  that  there  was  no 
allegation  in  the  petition  of  a  permanent  injury.  Under 
the  general  allegation  of  damages  in  a  petition,  the  plain- 
tiff may  recover  for  all  the  injuries  which  necessarily  re- 
sulted from  the  act  complained  of,  and  it  is  needless  to 
specify  them.  So  damages  for  the  future  and  permanent 
effect  of  injuries,  necessarily  resulting  to  the  plaintiflf,  are 
recoverable  under  the  general  ad  damnum  clause  and  need 
not  be  specifically  alleged.  (5  Ency.  PL  &  Pr.  pp.  748, 
749,  and  cases  cited;  BanJc  of  Commerce  v.  Goos,  39  Neb. 
437.) 

There  was  in  the  petition  the  following  allegation, 
"and  by  reason  of  the  injuries  aforesaid  she  has  lost  the 
use  of  her  left  hand."  This,  it  is  claimed  by  counsel  for 
the  city,  should  be  construed  to  mean  that  the  loss  of  the 
use  of  her  hand  was  during  the  past,  while  the  counsel 
for  defendant  in  error  contends  it  states  a  permanent 
loss  of  the  member.    It  may  bear  the  former  construe- 
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now,  but  we  tliiiik  the  latter  import  arises  from  its  more 
natural  aiul  unstrained  construction,  and  with  such  in- 
Terpvetation  there  was  an  aHegation  of  permanent  injury. 
We  reach  the  conclusion  on  this  branch  of  the  argument 
that  no  special  allegation  of  the  permanency  of  tlie  in- 
jiUT  was  necessary,  and  if  it  had  been  the  petition  con- 
tained it.     It  follows  tliat  all  of  the  objections  to  whicli 
we  have  referred  based  on  the  lack  of  this  allegation  in 
the  petition  must  be  overruled. 

It  is  asserted  that  the  petition  does  not  allege  that  the 
city  had  other  than  actual  notice  of  the  condition  of  the 
sidewalk  and  that  there  is  a  failure  of  proof  on  this  point. 
There  was  ample  evidence  of  both  actual  and  construc- 
tive notice  to  the  city  or  its  officers  to  demand  the  sub- 
mission of  the  question  to  the  jury  and  to  support  a  find- 
ing on  the  subject,  if  one  was  made.  This  was  sufficient. 
(City  of  York  v.  Spellnian,  19  Neb.  383;  City  of  Lincoln  v. 
Smith,  28  Neb.  762.) 

It  is  urged  that  it  w^as  error  to  overrule  the  objections 
of  counsel  for  the  city  (we  now  quote  from  the  brief)  "to 
these  questions:  Q.  AVhat  condition  was  the  hand  in  be- 
fore you  fell,  your  hand  and  arm?  A.  It  was  in  good 
condition.  I  was  doing  all  the  work  myself."  And  the 
succeeding  questions  shown  upon  pages  9  and  10  and  11 
of  the  record.  To  the  question  quoted  as  it  appears  in 
the  record  on  page  10  there  was  no  objection.  To  the 
succeeding  ones  objections  were  made  which  were  over- 
ruled. Considering  the  portion  of  the  testimony  here 
given  in  regard  to  the  arm  in  connection  with  all  the 
evidence  on  the  subject  of  the  injury  to  the  hand  and 
the  character  of  such  injury,  it  appears  that  in  order  to 
fully  explain  and  establish  the  useless  condition  of  the 
hand  it  became  necessary  to  show  the  condition  of  the 
ann  as  inseparably  connected  with  that  of  the  hand  and 
necessarily  incidental  thereto.  In  this  view,  which  we 
thiflt  fie  correct  one,  it  was  within  the  issues,  and  its 
reception  was  not  error. 
It  18  complained  that  the  court  erred  in  overruling  ob- 
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jections  to  questions  asked  witnesses  Louis  and  Mary 
Haas,  such  interrogatories  to  the  latter  being  num- 
bei-^  24,  26,  29,  30,  37,  39,  and  43,  and  to  the  former  39, 
40,  43,  and  63;  that  they  were  leading  and  should  have 
been  rejected.  We  have  examined  these  alleged  errors 
and  conclude  that  the  majority,  if  not  all,  of  the  questions 
were  proper,  and  the  evidence  given  in  answer  to  them 
not  objectionable.  In  regard  to  the  objection  that  they 
were  leading,  it  must  be  said:  "The  extent  to  which  lead- 
ing questions  may  be  allowed  rests  in  the  discretion  of 
the  trial  court,  and  the  rulings  in  that  respect  will  not, 
in  the  absence  of  an  abuse  of  discretion,  be  disturbed  by 
this  court."  {Baum  Iron  Co,  r.  Burg^  47  Neb.  21;  St. 
Joseph  &  G.  I.  R.  Co.  v.  Hedge,  44  Neb.  448;  German  Nat. 
Bank  v.  Leonard^  40  Neb.  676.)  There  was  no  abuse  of 
discretion  in  allowing  the  questions  under  consideration 
and  the  rulings  will  stand. 

It  is  stated  that  the  trial  court  erred  in  permitting  the 
witness  David  Stiles,  the  husband  of  defendant  in  error, 
to  answer  certain  designated  questions.  These  portions 
of  the  evidence  were  not  all  open  to  the  objections  urged 
against  them,  and  if  any  of  it  was  erroneously  admitted 
it  was  not  prejudicial. 

It  is  further  argued  that  the  judgment  is  excessive  in 
amount.  The  jury  passed  in  its  verdict  on  the  amount 
to  which  defendant  in  error  was  entitled  and  the  trial 
judge  caused  to  be  deducted  from  this  $500;  and,  in  view 
of  all  the  evidence  bearing  on  the  subject,  we  cannot 
now  say  that  the  judgment  is,  in  the  sum  allowed  to  be 
recovered,  excessive. 

No  errors  have  been  suggested  which  call  for  a  re- 
versal of  the  judgment  and  it  must  be 

Affirmed. 
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Noah  S.  Walker,  Administrator,  aitellee,  v.  Jay  T.     *^  ^ 

Smith,  appellant. 

Flled  Mabch  3, 1898.    No.    7890. 

L  Appeal:  Ruuwgs  on  Evidence.  "An  appeal  of  an  equitable  action 
to  the  supreme  court,  pursuant  to  the  provisions  of  section  67r>. 
Code  cf  Civil  Procedure,  does  not  present  for  review  the  correct- 
ness of  a  ruling  of  the  districjt  court  excluding  proffered  evidence. 
Such  ruling  must  be  presented  as  prescribed  by  section  584  et  seq.** 
Ainstcorth  v.  Taylor,  53  Neb.  484,  followed. 

2.  Beview:  Conflicting  Evidence.  Findings  and  decree  on  conflict- 
ing evidence,  of  which  there  is  sufficient  to  sustain  them,  will  not 
be  disturbed  on  appeal. 

Appeal  from  the  district  court  of  Buffalo  county. 
Heard  below,  before  Sinclair,  J.    Affinned. 

Greene  &  Hostetlery  for  appellant. 

Dryden  &  Mairiy  contra. 

Harrison,  C.  J. 

In  an  action  commenced  by  appellee  in  the  district 
court  of  Buffalo  county  to  obtain  the  foreclosure  of  a  real 
estate  mortgage,  an  answer  was  filed  to  his  petition,  in 
which  there  was  a  plea  that  the  note  the  payment  of 
which  was  secured  by  the  mortgage,  the  basis  of  the 
action,  was  the  evidence  of  a  contract  of  loan  which  was 
tainted  with  the  vice  of  usury.  The  contention  on  the 
part  of  the  principal  appelant,  the  mortgagee,  was,  in 
substance,  that  at  the  time  of  the  contract  between  him 
and  the  appellee's  decedent  the  latter  agreed  to  make 
him  a  loan  in  a  stated  sum  to  be  evidenced  by  a  note,  and 
its  payment  secured  by  mortgage  on  the  real  estate  in- 
volved herein;  that  the  note  and  mortgage  in  suit  were 
executed  pursuant  to  the  terms  of  such  agreement,  and 
that  as  a  part  of  the  agreement  the  appellant  was  to 
dlow  the  other  party  to  retain  from  the  amount  loaned 
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the  snra  of  f  80  as  a  "bonus,"  or  as  interest,  which  he  did, 
and  that  it  constituted  the  contract  an  usurious  one.  It 
is  c()nc(»ded  for  th(*  appellee  that  the  f SO  was  retained  of 
the  amount  evidenccnl  by  the  note  aiul  inortj>age  as  bav- 
in*:: been  loaned;  an<l  further,  if  it  was  as  a  bonus  or 
interest,  it  made  the  contract  usurious.  It  is,  liowever, 
contended  for  appellee  that  th(»  amount  of  1^80  was  re- 
tained to  pay  the  expenses  of  a  trip  by  the  mortgagee, 
prior  to  completion  of  the  loans  from  his  home  in  Ver- 
mont to  Nebraska  and  return,  the  purpose  of  the  trip 
being  an  examination  of  the  land  to  be  mortgaged  and 
its  approval  or  rejection  as  a  security.  A  decree  of  fore- 
closure was  entered  in  the  district  court  and  the  matter 
is  presented  here  by  an  appeal. 

It  is  urged  for  the  appellant  that  the  court  erred  in 
excluding  from  the  evidence  the  testimony  .of  a  witness 
W.  B.  Miller,  called  on  behalf  of  appellant.  In  a  recent 
case  there  was  under  consideration  by  this  court  the 
question  of  a  presentation  in  an  appeal  proceeding  of 
alleged  errors  of  the  trial  court  in  its  rulings,  by  which 
proffered  evidence  was  excluded,  and  it  was  then  said 
that  to  secure  an  examination  in  this  court  of  such 
claimed  errors  on  the  part  of  the  trial  court,  there  must 
have  been  assignments  of.  them  in  a  motion  for  a  new 
trial  by  which  means  the  attention  of  the  trial  court 
was  directed  to  them  and  they  must  be  of  assignments 
in  a  petition  in  error  in  this  court.  (See  Ainmcorth  v. 
Taifhrr,  53  Neb.  484.)  Following  the  doctrine  then  an- 
nounced, the  point  urged  is  not  properly  presented  and 
(*annot  be  examined. 

The  only  other  argument  is  that  the  findings  and  de- 
cree of  the  district  court  were  contrary  to  the  weight  of 
the  evidence.  The  evidence  on  the  contested  issue,  that 
of  usury,  was  conflicting,  and  there  was  of  it  sufficient  to 
sustain  the  findings  and  decree,  and,  conformably  to  the 
well-established  rule,  they  will  not  be  disturbed.  It  fol- 
lows that  the  judgment  will  be 

Affirmed. 
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Alfred  S.  Cooley,  Administrator,  appellee,  v. 
A.  W.  Jansex  vt  al.,  appellants. 

Filed  Mabch  3, 1898.    No.  7910. 

L  Homestead:  Descent.  The  title  to  lands  of  which  a  man  dies 
seized,  which  he  has  not  devised  and  which  during  his  life  and  at 
the  time  of  his  death  was  the  homestead  of  himself  and  family, 
▼ests  in  the  widow  for  life,  and  remainder  in  the  heirs,  exempt 
from  any  liability  for  the  payment  of  debts  existing  against  either 
the  husband  or  wife  at  the  time  of  his  death  except  such  as  exist 
or  baYe  been  created  <^  tlhe  kinds  and  in  the  manner  prescribed 
in  the  chapter  of  the  statutes  relative  to  homesteads;  and  this  is 
tme  whether  she,  after  the  death  of  the  husband,  occupies  the 
property  as  a  homestead  or  not. 

2.  Ezecntors  and  Administrators:  Homestead.  The  right  of  an  ad- 
ministrator to  possession  of  the  real  estate  of  which  his  decedent 
died  seized  arises  from  its  being  subject  to  payment  of  debts  of 
the  decedent  and  is  not  of  force  relative  to  a  homestead. 

Appeal  from  the  district  court  of  Cass  county.     Heard 
below  before  Chapman,  J.    Reversed. 

Daniel  F.  Osgood,  for  appellants. 

Byron  Clarh  and  E.  H.  Wooley,  contra. 

Harrison,  C.  J. 

It  appears  herein  that  on  or  about  February  2,  1892, 
Solomon  Ward,  who  was  then  a  resident  of  Cass  county, 
died  seized  of  the  east  half  of  the  southwest  quarter  of 
section  20,  township  11  north,  of  range  9,  and  in  said 
Cass  county,  and  on  which  he  with  his  wife  was  at  the 
time  of  his  death  living  as  his  home  and  homestead;  that 
he  did  not  devise  the  same;  that  he  left  surviving  him  a 
widow  and  several  children.  They  had  executed  and 
delivered  to  one  of  the  parties  in  this  action  a  lease  of 
the  land  described,  and  he  had  sublet  it  to  a  person,  who 
is  also  of  the  parties  to  the  suit.  Administration  of  the 
ertate  of  the  deceased  was  granted  by  the  county  court 
to  the  appellee  herein.  The  administrator  claimed  to 
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have  taken  possession  of  the  farm  and  leased  it,  and  to 
maintain  the  right  of  his  lessee  to  the  possession  and 
occupancy  of  the  farm  he  instituted  this  action  in  the 
district  court  of  Cass  county,  praying  in  his  petition  that 
the  rights  of  the  widow  and  heirs  of  the  decedent  in  the 
land  be  decreed  subject  to  the  rights  of  creditors  of  the 
deceased,  and  that  the  party  to  whom  their  lessee  had 
sublet  the  premises  might  be  restrained  from  interfering 
with  the  possession  and  occupancy  of  the  lessee  of  the 
administrator  and  from  committing  waste  on  the  land. 
An  injunction  was  granted,  and  in  the  decree  made  per- 
petual against  some  of  the  appellants. 

During  the  trial  it  was  stipulated  of  record  that  the 
land  was  the  homestead  of  Solomon  Ward  and  his  wife, 
and  was  occupied  by  them  as  a  homestead  at  the  time  of 
his  death;  that  it  was  then  incumbered  or  mortgaged  in 
the  aggregate  sum  of  f  2,625,  and  it  was  admitted  that  it 
was  worth  not  to  exceed  |3,200.  It  is  of  the  claim  of 
appellee  that  if  the  land  was  a  homestead,  its  occupancy 
has  been  abandoned  by  the  widow,  and  it  has  in  conse- 
quence thereof  lost  its  homestead  character.  The  right 
of  the  administrator  to  possession  of  the  land  of  his  de- 
cedent is  by  reason  of  its  being  subject  to  the  payment 
of  the  debts  of  the  deceased,  and  unless  it  is  so  subject, 
the  reason  for  his  being  accorded  the  right  of  possession 
and  control  of  it  during  the  administration  has  no  ex- 
istence. It  is  provided  in  section  17,  chapter  36,  Com- 
piled Statutes:  "If  the  homestead  was  selected  from  the 
separate  property  of  either  husband  or  wife,  it  vests,  on 
the  death  of  the  person  from  whose  property  it  was  se- 
lected, in  the  survivor  for  life  and  afterwards  in  his  or 
her  heirs  forever,  subject  to  the  power  of  the  decedent  to 
dispose  of  the  same  except  the  life  estate  of  the  survivor 
by  will.  In  either  case  it  is  not  subject  to  the  payment 
of  any  debt  or  liability  contracted  by  or  existing  agUinst 
the  husband  and  wife  or  either  of  them  previous  to  or  at 
the  time  of  the  death  of  such  husband  or  wife,except  such 
as  exists  or  has  been  created  under  the  provisions  of  this 
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cliapter."     In  tlie  case  of  Durland  v.  Seller^  27  Neb.  ^33,  it 
appeared  that  an  application  was  made  by  an  adminis- 
trator of  an  estate  for  license  to  sell  real  estate  which 
Ms  decedent  owned  at  his  death,  for  the  payment  of  debts 
ot  the  deceased,  T\^liich  was  opposed  by  the  widow,  who 
by  purchase  had  acquired  all  rights  of  the  heirs.     The 
ground  of  the  opi)osition  was  that  the  land  sought  to  be 
sold  was  at  the  death  of  the  decedent  the  homestead  of 
Mmself  and  faiuily.     It  was  held:  "Where  a  homestead 
was  selected  or  severed  from  the  separate  property  of  the 
husband,  and  at  the  time  of  his  death  he  resided  upon  it 
with  his  family,  the  title  thereto  vested  in  his  wife  during 
her  life,  exempt  from  the  payment  of  any  debt  or  liability 
existing  against  either  the  husband  or  wife  at  the  time 
of  the  death  of  the  husband,  except  such  as  were  valid 
liens  as  against  the  husband  at  the  time  of  his  death." 
The  land  in  suit  descended  to  the  wife  and  heirs  shorn  of 
any  liabilitv  for  the  debts  of  the  deceased,  and  the  ad- 
ministrator  had  no  right  of  possession  or  other  right 
thereto  or  therein,  and  could  not  make  an  effective  lease 
of  it;  hence  could  not  maintain  this  suit.     It  follows  that 
the  decree  of  the  district  court  must  be  reversed,  the  in- 
junction dissolved,  and  the  action  dismissed. 

Judgment  accordingly. 


Fred  Cummings,  appellant,  v.  A.  W.  Hyatt  et  al., 

APPELLEES. 
Filed  Mabch  3, 1898.    No.  7773. 

t  Election    to     Vote     Municipal     Bonds:     Petitioners:     Married 
WoMEx.    A  married  woman  who  holds  lands  in  fee  is  a  "free- 
holder" within  the  meaning  of  the  word  as  used  in  section  14, 
chapter  45,  of  the  Compiled  Statutes,  relative  to  the  signers  of  a 
petition  to  be  presented  to  the  proper  board  praying  the  calling 
ot  an  election  and  submission  to'  the  vote  of  the  electors  of  cer- 
tain designated  political  subdivisions  the  question  of  the  issuance 
of  bonds   in   aid   of  works   of  internal   improvements,   it  being 
therein  prescribed  that  the  signers  shall  be  "freeholders." 
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2.  -:   Api'Kal:   Presumptions.    The  cause  was  submitted  to  the 

trial  court  with  the  stipulation  of  record  that  in  regard  to  the 
required  qualification  of  two  of  the  signers  of  the  petition  the 
parties  knew  nothing,  and  if  the  determination  of  the  issues  must 
hinge  upon  whether  the  two  persons  were  such  signers  as  required 
by  the  law,  or  not,  the  case  should  be  continued  and  testimony 
offered  and  received  on  the  subject.  Held,  That  the  record  mu»t 
be  considered  here  on  appeal  as  presented,  and,  in  the  absence  of 
proof  to  sustain  the  allegations  of  the  petition  that  these  two 
persons  were  not  freeholders,  it  must  be  presumed  that  they  were, 
and  they  must  be  so  considered  in  determining  as  to  the  number 
of  proper  signers  of  the  petition. 

3.  Statutes:  Welfare  of  Public.    "While  it  is  within  the  province 

of  the  judiciary  to  declare  invalid  acts  evidently  not  designed  to 
subserve  public  interest,  if  the  subject-matter  of  legislation  be 
such  that  there  Is  any  doubt  of  its  character,  or  if  by  any  reason- 
able construction  it  can  be  held  to  be  for  the  welfare  of  the  public, 
the  will  of  the  legislature  should  prevail  over  any  mere  doubt  of 
the  court.*'    Board  of  Directors  v.  Collins,  46  Neb.  411,  followed. 

4.  Irrigation:  Eminent  Domain:    Constitutional  Law.    The  use  of 

water  for  the  purpose  of  irrigation  of  arid  lands  ie  a  public 
use  within  the  import  of  the  constitution;  and  that  this  is  true, 
coupled  with  the  further  facts  that  each  person  within  the  range 
of  the  operation  of  an  irrigation  ditch  or  canal  could  by  payment 
of  the  customary  rates  command  the  services  of  the  company 
owning  the  ditch  and  thereby  obtain  the  use  of  water,  and  that 
the  nature  of  the  business  was  such  as  to  make  it  subject  to  legis- 
lative control,  warranted  the  legislature  in  designating  such 
ditches  or  canals  "works  of  Internal  improvement." 

ry.  Constitutional  Law:  Irrigation:  Taxation.  The  taxation  pre- 
scribed by  statute  and  necessarily  connected  with  the  aid  by- 
political  subdivisions  of  the  state  of  a  work  of  internal  improve- 
ment is  not  objectionable  in  that  it  involves  a  taking  of  property 
for  private  use  or  without  "due  process  of  law." 

Api'EAL  from  the  district  court  of  (duster  county. 
Heard  below  before  Sinclair,  J.     Affirmed. 

H.  J.  Rhinn  and  Camphell  £  Tjfdnich,  for  appellant. 

Snlliran  d  Guttersony  contra. 

Harkison,  C.  J. 

On  February  3,  1894,  tliere  was  orj^anized  a  corpora- 
tion of  name  the  ^fiddle  Lou^)  Vall(\v  and  (^anal  rdin- 
l)any.     It  was  set  fortli  in  the  articles  of  incorporatiou 
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that  *The  general  nature  of  the  business  of  said  corpora- 
tion shall  be  to  build  and  operate  along  the  Middle  Loup 
an  irrigation  ditch  or  ditches  and  the  necessary  branches 
and  laterals,  to  furnish  and  sell  water  along  the  line  of 
said  ditches  in  Blaine,  Custer,  and  Valley  counties." 
Pursuant  to  the  prayer  of  a  petition  tiled,  the  board  of 
supervisors  of  Custer  county  called  a  special  election  to 
be  held  in  West  Union  township  of  said  county  for  the 
purpose  of  a  vote  being  taken  on  the  proposition  of  the 
issuance  of  the  bonds  of  the  township  to  the  irrigation 
company  in  aid  of  the  construction  and  operation  by  it  of 
an  irrigation  canal  or  ditch  through  the  township.  The 
election  was  held  in  accordance  with  the  call  therefor, 
and  the  proposition  submitted  received  the  requisite 
number  of  votes  in  its  favor  to  work  its  approval  and 
adoption.  The  appellant,  for  hiuiself  and  others  alleged 
to  be  similarly  interested  and  aggrieved,  fih^d  a  petition 
in  the  district  court  of  Custer  county  in  which  it  was 
stated  that  the  bonds  were  about  to  be  issued  and 
delivered  to  the  company;  and  other  facts  relative  to  the 
matter  of  the  issuance  of  the  bonds  were  pleaded,  from 
all  of  which  it  was  sought  to  make  it  appear  that  their 
issuance  would  be  illegal  and  should  be  restrained.  Is- 
sues were  joined  and  a  stipulation  of  the  facts  entered 
Into  by  or  for  the  parties  and  the  (*ause  was  submitttnl  to 
the  trial  court  for  decision  of  the  questions  presented. 
The  findings  and  judgment  were  favorable  to  the  com- 
pany and  the  plaintifif  has  perfected  an  appeal  to  this 
court 

It  is  urged  that  the  petition  presented  to  the  board  of 
supervisors,  and  by  which  that  body  was  moved  to  order 
the  special  election,  w^as  insufficient,  in  that  it  was  not 
signed  by  the  number  and  of  such  persons  as  the  law 
prescribed,  and  this  constituted  the  election  unwar- 
ranted and  illegal,  and  no  authorization  for  the  issuance 
of  the  bonds.  The  law  governing  the  matter  of  calling 
such  elections  required:  "A  i)etition  signed  by  not  less 
than  fifty  freeholders  of  the  precinct,  township,  or  villa ;^e 
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shall  be  presented  to  the  county  commissioners,  or  board 
authorized  by  law  to  attend  to  the  business  of  the  county 
within  w^hich  such  precinct,  township,  or  village  is  situ- 
ated." (Compiled  Statutes  1897,  ch.  45,  sec.  14.)  There 
were  sixty-one  names  sip:ned  to  the  petition  which  was 
presented  to  the  board  of  supervisors  and  on  which  it 
acted  in  callinjj;  tlie  election.  Of  these  tlie  trial  court 
determined  nine  were  not  parties  who  fultilled  the  re- 
quirements of  the  law  that  they  be  freeholders.  In  rela- 
tion to  two  of  the  parties  whose  si<:;natures  were  attached 
to  the  petition  thei-e  was  no  evidence  as  to  whether  they 
were  or  were  not  freeholders.  Of  these  we  will  make 
other  mention  further  on  in  this  opini(>n.  For  the  present, 
considering  the  i>etition  as  without  them  and  deductin*:^ 
the  nine  which  the  trial  court  decidcnl  should  be  deducted, 
we  have  but  fiftv  names  thereto — the  exact  number 
required  by  the  law.  But  it  is  contended  for  plaintiflF 
that  of  these  one  was  the  signature  of  a  minor,  and 
though  he  owned  real  estate  and  in  the  township,  he  was 
not  a  freeholder  in  the  sense  of  the  term  as  employed  in 
the  portion  of  the  statute  which  wc  have  quoted;  that  one 
was  the  signature  of  a  num  who  was  living  with  his  wife 
on  a  tract  of  land  which  Avas  their  homestead,  the  title 
to  which  was  in  the  wife;  that  he  owned  no  land  or  real 
estate  by  title  in  his  own  name  and  was  not  a  freeholder; 
that  three  of  the  signers  were  married  wcmien  who  had 
title  to  real  estate,  each  in  lier  own  name,  but  that  thev 
were  not  freeholders.  Generally  speaking,  a  freeholder 
"is  one  who  holds  lands  in  fee,  or  for  life,  or  for  some 
indeterminate  period."  (Wintield,  Adjudged  Words  & 
Phrases.)  These  married  women  each  held  land  in  fee 
and  there  is  no  good  reason  for  saying  that  they  were  not 
freeholders  within  the  meaning  of  the  term  as  used  in  the 
statute.  The  law  contemplates  that  the  signers  shall 
be  fifty  freeholders  of  the  political  subdivision  wherein 
the  property  situate  shall  be  affected  by  the  taxation 
made  necessary  by  the  issuance  of  the  bonds,  the  first 
step  for  the  issuance  of  which  is  the  petition  so  to  be 
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signed.  The  petition  as  it  sets  forth  the  proposition  of 
which  it  asks  the  submission  to  a  vote  carries  in  its  terms 
a  notification  that  it  will,  if  adopted,  call  for  taxation 
on  the  property  of  any  owner;  hence  the  married  woman, 
if  she  signs  it,  does  so  with  a  knowledge  that  it  is  a  foun- 
dation of  proceedings  which  will  unavoidably  reach  her 
separate  estate.  The  benefit,  if  any  accrues  to  the  pub- 
lic, as  it  must,  is  as  much  to  her  and  her  property  as  to 
anyone  or  that  of  any  person.  She  is  as  much  interested 
as  any  land  owner  and  is  qualified  to  sign  the  petition. 
We  conclude  that  the  three  married  women,  owners  in 
fee  of  real  estate  in  the  township,  were  freeholders  within 
the  import  of  the  word  in  the  section  of  the  statutes  to 
which  we  have  alluded.  This  has  no  force  as  to  the 
meaning  of  the  term  "freeholders,"  where  it  appears  in 
other  sections  of  the  statutes,  but  is  strictly  confined  to 
its  signification  in  the  one  here  involved.  In  relation 
to  the  signer  of  the  petition,  who  was  a  minor  at  the  time, 
and  the  one  a  man  who  was  occupying  property  with  his 
wife,  which  was  owned  by  her  and  which  was  their  home- 
stead, we  are  not  calle<l  upon  to  discuss  or  decide  whether 
the  trial  court  was  correct  or  otherwise  in  its  holding 
that  the  minor  and  the  man  referred  to  were  freeholders 
within  the  meaning  of  the  statute,  for  the  reason  that  the 
record  discloses  that  there  were  two  of  the  signers  of  the 
I>etition  as  to  w^hom  the  parties  stipulated  they  knew 
nothing  in  regard  to  whether  they  were  freeholders  or 
not;  and  it  was  also  agreed  that  if  the  decision  of  the  case 
in  the  trial  court  was  necessarily  to  hinge  upon  the  ques- 
tion of  the  two  men  being  qualified  to  sign  the  petition 
the  cause  should  be  continued  until  testimony  on  the  sub- 
ject might  be  obtained  and  offered  or  introduced.  The 
court  made  a  finding  of  the  requisite  number,  without 
any  consideration  of  the  two  to  whom  this  portion  of  the 
stipniation  was  applicable;  but  we  must  consider  the 
petition  as  it  is  presented  in  the  record,  and  cannot  give 
any  effect  to  the  agreement  to  continue  the  cause  for  fur- 
tber  testimony.     The  petitioner  based  his  right  to  an  in- 
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junction  in  part  on  the  assertion  that  fifty  freeholders 
had  not  signed  the  petition,  and  it  devolved  on  him  to 
prove  his  assertions,  and  any  of  the  signers  as  to  whom 
there  was  no  testimony  offered  must  be  presumed  to  have 
been  freeholders;  they  being  counted,  gives  the  requisite 
number  fifty,  without  an  examination  of  the  question  of 
the  minor's  qualification  or  that  of  the  man  who  was  oc- 
cupying as  a  homestead  land  owned  by  his  wife. 

It  is  contended  that  the  act  under  which  the  parties 
proceeded  and  succeeded  in  procuring  the  authorization 
of  the  bonds  in  question  was  unconstitutional  and  void, 
in  that  it  sought  to  apply  private  property  to  a  private 
use  and  that  the  necessary  taxation  of  property  in  the 
totvnship  to  pay  the  principal  and  interest  of  the  bonds 
would  work  a  taking  of  the  property  of  the  citizens  with- 
out due  process  of  law;  that  the  contemplated  improve- 
ment or  irrigating  ditch  was  not  a  work  for  the  benefit 
of  the  public  in  such  a  sense  as  to  warrant  it  being 
treated  as  an  internal  improvement.  There  was  ap- 
proved of  date  February  19, 1877,  the  following  act  of  the 
legislature: 

"An  act  to  enable  corporations  formed  for  the  construc- 
tion and  operation  of  canals  for  irrigation  and  other 
purposes,  to  acquire  right  of  way,  and  to  declare 
such  canals  works  of  internal  imi)rovement. 

"Be  it  Enacted  by  the  Legislature  of  the  State  of  Ne- 
braska: 

"Section  1.  Any  corporation  organized  under  the  laws 
of  this  state  for  the  purpose  of  constructing  and  operat- 
ing canals  for  irrigating  or  water-power  purposes,  or 
both,  may  acquire  right  of  way  over  or  upon  any  lands 
for  the  necessary  construction  of  such  canal,  including 
dams,  reservoirs,  and  all  necessary  adjuncts  to  said 
canal,  in  the  same  manner  as  railroad  corporations  may 
now  acquire  right  of  way  for  the  construc^tion  of  rail- 
roads, and  the  provisions  of  law  applicable  to  acquiring 
right  of  way  by  railroad  corporations  are  hereby  declared 
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to  be  applicable  to  corporations  for  the  (H)iishniction  of 
canals  for  iiTigatiou  or  water-power  purposes,  or  both. 

"Sec.  2.  Canals  constructed  for  irrigating  or  water- 
power  purposes,  or  both,  are  hereby  declared  to  be  works 
of  internal  improvement,  and  all  laws  applicable  to 
works  of  internal  improvements  are  hereby  declare<l  to 
be  applicable  to  such  canals/'  (Session  Laws  1877,  p. 
168.) 

In  1889  the  legislature  passed  an  act  entitled  "An  act 
to  provide  for  water  rights  and  irrigation,  and  to  regulate 
the  right  to  the  use  of  water  for  agricultural  and  manu- 
facturing puri)oses  and  to  repeal  sections  one  hundred 
and  fifty-eight  (158)  and  one  hundred  and  fifty-nine  (1^9) 
of  chapter  sixteen  (16)  of  the  Compiled  Statutes  of  1887, 
entitled  ^Corporations.' "  (Session  Laws  1S89,  p.  503.) 
In  section  9,  article  2,  of  the  act  of  1889  there  was  re- 
enacted  the  section  2  of  the  act  of  1877,  whicdi  declared 
the  irrigating  canals  to  be  works  of  internal  improve- 
ment, and  so  it  stood  in  1894,  when  the  bonds  with  which 
we  have  to  deal  herein  were  voted.  The  law  in  force  at 
the  time  of  the  adoption  by  the  voters  of  the  proposition 
to  aid  the  company  in  the  construction  and  operation  of 
the  irrigating  ditch  provided:  "The  right  of  the  use  of 
running  water,  flowing  in  a  river  or  stream  or  down  a 
canyon,  or  ravine,  may  be  acquired  by  appropriation  by 
any  person  or  persons,  company  or  corporation  organize<l 
under  the  laws  of  the  state  of  Nebraska;  Provided^  That 
in  all  streams  not  more  than  fifty  feet  in  width,  the  rights 
of  the  riparian  proprietors  are  not  affected  by  the  pro- 
visions of  this  act."  (Session  Laws  1889,  p.  503,  sec.  1.) 
And  also  provided  for  condemnation  proceedings  in  pro- 
curing the  right  of  way  for  the  construction  of  the  ditch 
through  lands. 

It  is  quite  clear  that  the  legislatures  which  passed  the 
acts  to  which  we  have  referred  fully  believed  that  any 
private  property  which  might  by  the  operation  of  the 
provisions  of  such  acts  be  necessarily  appropriated  would 
be  to  a  public  and  not  a  private  use,  for  in  each  act  the 
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works  were  denom mated  as  of  internal  improvements, 
and  it  was  undoubtedly  the  will  of  each  of  the  le«jisla- 
tures  that  they  should  be  so  classed  and  treated.  If  tin* 
legislatures  were  not  clearly  wrong,  or  if  there  is  a  doubt 
on  the  subject,  their  will  and  intent  as  expressed  should 
prevail.  "While  all  agree  that  the  legislature  cannot, 
without  the  consent  of  the  owner,  appropriate  private 
property  to  purposes  which  in  no  way  subserve  public 
interests,  the  rule  is  quite  as  firmly  settled  that  the 
courts  will  not  interfere  by  declaring  acts  invalid  simply 
because  they  may  differ  with  the  lawmaking  power  re- 
specting the  wisdom  or  necessity  thereof.  For  if,  by  any 
reasonable  construction,  a  designated  use  may  be  held  to 
be  public  in  a  constitutional  sense,  the  will  of  the  legisla- 
ture should  prevail  over  any  mere  doubt  of  the  court.'' 
{Board  of  Directors  of  Alfalfa  Irrigation  District  v.  Collins, 
46  Neb.  411;  State  v.  Cwnell,  53  Neb.  556.)  The  use  of 
water  for  irrigating  ])urposes  is  a  public  use.  {Paxton  cG 
Hershey  Irrigating  ('anal  &  Land  Co,  v.  Farmers  &  Mercliants 
Irrigation  it  Land  Co,,  45  Neb.  884;  Clark  v.  Cambridge  rf 
Arapahoe  Irrigation  d  Impnyvement  Co.,  45  Neb.  798;  Board 
of  Directors  of  Alfalfa  Irrigation  District  v.  Collins,  46  Neb. 
411.  See  also  Fallhrook  Irrigation  Distnct  i\  Bradlet/,  17 
Sup.  Ot.  Rep.  56.)  It  must  be  concluded  that  it  has  been 
established  by  both  legislative  and  judicial  determina- 
tion that  the  use,  in  contemplation  of  the  law  and  desig- 
nated thereby,  was  a  public  one,  and  with  the  further 
considerations  that  all  members  of  the  public  within  the 
range  of  the  operations  of  the  work  might  demand  and 
command  service  by  the  company  by  payment  of  the 
usual  and  customary  rates  for  such  service,  and  that  the 
company  was  of  such  a  nature  as  would  subject  it  in  its 
transactions  to  legislative  control,  it  was  not  improp- 
erly classed  as  an  internal  improvement  and  entitled  to 
the  rights  and  privileges  of  such  a  work. 

The  proposition  to  issue  the  bonds  of  the  township  in 
aid  of  the  construction,  etc.,  of  the  irrigation  ditch  was 
submitted  under  the  provisions  of  section  14  of  chapter 
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45  of  the  Compiled  Statutes,  which  is  as  follows:  "Any 
precinct,  township,  or  village  (less  than  a  city  of  the  sec- 
ond class),  organized  according  to  law,  is  hereby  au- 
thorized to  issue  bonds  in  aid  of  works  of  internal 
improyement,  highways,  bridges,  railroads,  court  house, 
jails  in  any  part  of  the  county,  and  the  drainage  of  swamp 
and  wet  lands,  to  an  extent  not  exceeding  ten  per  cent 
of  the  assessed  value  of  the  taxable  property  at  the  last 
assessment  within  such  township,  precinct,  or  village,  in 
the  manner  hereinafter  directed,  viz.:  First — A  petition 
signed  by  not  less  than  fifty  freeholders  of  the  precinct, 
town8liip,fc  or  village  shall  be  presented  to  the  county 
commissioners,  or  board  authorized  by  law  to  attend  to 
the  business  of  the  county  within  wliich  such  precinct, 
township,  or  village  is  situated.  Said  petition  shall  set 
forth  the  nature  of  the  work  contemplated,  the  amount 
of  the  bonds  sought  to  be  voted,  the  rate  of  interest, 
which  shall  in  no  event  exceed  eight  per  cent  per  annum, 
and  the  date  when  the  principal  and  interest  shall  be- 
come due;  and  the  said  petitioners  shall  give  bond,  to 
be  approved  by  the  county  commissioners,  for  the  pay- 
ment of  the  expenses  of  the  election,  in  the  event  t*iat  the 
proposition  shall  fail  to  receive  a  two-thirds  majority  of 
the  votes  cast  at  the  election.  Second — Upon  the  recep- 
tion of  such  petition  the  county  commissioners  shall  give 
notice,  and  call  an  election  in  the  precinct,  township, 
or  village,  as  the  case  may  be.  Said  notice,  call,  and 
election  shall  be  governed  by  the  law  regulating  the 
election  for  voting  bonds  by  a  county."  By  reference  to 
the  other  governing  provisions,  it  appears  that  the  proi)o- 
sition  must  also  provide  for  the  whole  levy  of  a  tax  an- 
iraally  for  the  payment  of  the  interest  on  the  bonds;  and 
the  taxes  to  pay  the  interest,  and  at  the  proper  time  to 
pay  the  principal  sum  of  the  bonds,  are  to  be  levied  on  the 
taxable  property  in  the  political  subdivision  by  the  offi- 
cers or  persons  i-^gularly  charged  by  law  with  the  duties 
of  levying  the  general  taxes  for  the  county,  and  in  the 
same  manner  as  such  general  taxes  and  subject  to  the 
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same  scrutiny  and  objections  as  to  assessment  and  pay- 
ment as  any  general  taxes.  With  reference  to  the  term 
"due  process  of  law,"  it  has  been  said  by  this  court  in 
the  opinion  in  the  case  of  the  Chicago,  B,  d  Q.  R,  Co.  v. 
State,  47  Neb.  549,  that  it  is  not  susceptible  of  a  precise 
definition;  and  it  was  further  stated:  "However,  that  of 
Judge  Cooley  appears  to  have  proved  the  most  accepta- 
ble to  the  courts  of  this  country,  viz.,  ^Due  process  of  law 
in  each  particular  case  means  an  exertion  of  the  powers 
of  government  as  the  settled  maxims  of  the  law  permit 
and  sanction,  and  under  such  safeguards  for  the  protec- 
tion of  individual  rights  as  these  maxims  prescribe  for 
the  class  of  cases  to  which  the  one  in  question  belongs.^  '^ 
{Board  of  Directors  v.  Collins,  46  Neb.  411.  See  also  Kelly 
v.  Pittsburgh,  104  U.  S.  78.)  The  use  was  a  public  one. 
The  legislature  had  recognized  it;  and  it  had  further  pre- 
scribed that  the  manner  of  assessment  and  taxation 
should  be  the  general  one.  In  this  there  was  no  taking 
of  property  without  "due  process  of  law."  The  judg- 
ment of  the  lower  court  is 

Affirmed. 


Frank  Maxfield  v.  State  of  Nebraska- 
filed  March  8, 1898.    No.  9525. 

1.  Instructions:  Reasonable  Doubt.     An  instruction  in  a  criminal 

prosecution  is  not  erroneous  which  defines  a  reasonable  doubt  as 
being  such  a  doubt  as  arises  from  a  candid  and  impartial  consider- 
ation of  all  the  evidence  in  the  case,  and  which  would  cause  a  rea- 
sonable and  prudent  man  to  pause  and  hesitate  in  the  graver  trans- 
actions of  life,  and  that  a  juror  is  satisfied  beyond  a  reasonable 
doubt  if  from  a  consideration  of  the  entire  evidence  he  has  an 
abiding  conviction  of  the  truth  of  the  charge. 

* 

2.  :     NoN-DiKECTiox.    Mere    non-direction    by    the    trial    judge 

affords  no  ground  for  the  reversal  of  a  criminal  cause  unless  a 
proper  instruction  has  been  tendered  and  refused. 

3.  Rape:  Evidence.    To  justify  a  conviction  of  rape  the  proof  must 

reach  such  a  degree  of  certainty  as  to  exclude  a  reasonable  doubt. 
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i- — . •     -^    corwiclion    of   rape  wUl  not' be  sustained  where 

l\Lfe  letW^QT^iy  of  riie  pio:-ecutrix  as  to  the  principal  fact  relied 
viVitLio  s^'^^a-'^n  t\ie  cliarge  is  not  only  uncorroborated,  but  is  so 
conltadidory  as  to    Y>e    tself-deatruclive. 

Erhou  \o   \\\e    iWstvift     conit    for    Hamilton    county. 
TvWA beUm  Wf ovi*'  Si:im;\vi(Uv,  J.     Nernscd, 

Huiiitrtt  Smini,  for  phiiiitiff  in  orror. 

C.J.  Smi^fli,  AUiprmif  (Sfurral,  and  Ed  P.  Smith,  Deputy 
Attmntii  (kmnkJ^  tor  the  state. 

XORYAL,  J. 

Frank  Max fielil  was  tri<Ml  and  convicted  of  the  crime  of 
rape,  allejijed  to  have  been  committed  upon  tlie  person  of 
a  girl  between  sixteen  and  seventeen  years  old.  His  mo- 
tion for  a  new  trial  was  denied,  and  to  reverse  the  judpj- 
nient  and  sentence  jironounced  against  him  is  the  object 
of  this  proceed!  ng. 

Complaint  is  made  of  the  sixth  instructicm,  wliich  reads 
as  follows:  , 

"6.  You  are  instrn<*ted  that  a  doubt,  to  justify  an  ac- 
quittal, must  be  reasonable,  and  it  must  arise  from  a 
candid  and  impartial  investigation  of  all  the  evidence  in 
the  case;  and  unh^ss  it  is  such  that  were  the  same  kind  of 
doubt  interposed  in  tlie  graver  transactions  of  life  it 
would  cause  a  reasonable  and  prudent  man  to  hesitate 
and  pause,  it  is  not  sufficient  to  authorize  a  verdict  of  not 
j^uilty.  If.  upon  consideration  of  all  the  evidence,  you 
can  saA'  vou  have  an  abidinj^  conviction  of  the  truth  of 
the  charge,  amounting  to  a  moral  certainty,  you  are  satis- 
fied bevond  a  reasonable  doubt." 

It  is  argued  that  the  foregoing  did  not  correctly  define 
a  reasonable  doubt,  but  required  the  defendant  to  estab- 
lish his  innocence  before  he  could  claim  an  acquittal. 
An  instruction  in  substantially  the  same  language  was 
approved  by  this  court  in  Pol  in  v,  Htat(\  14  Neb.  540,  and 
H'lV/w  r.  f<tate,  43  Neb.  102.     On  the  strength  of  those 
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decisions,  the  assignment  of  error  relating  to  the  giving 
of  the  instruction  quoted  is  overruled. 

The  jury,  after  deliberating  upon  their  verdict  for  some 
time,  returned  into  court,  when  one  of  their  number,  in 
answer  to  an  inquiry  made  by  the  presiding  judge,  stated, 
"What  bothers  us  most  is  the  competency  of  the  prosecut- 
ing witness — what  weight  we  should  give  conflicting  and 
contradictory  evidence — ^just  that  alone/'  Thereupon 
the  court  instructed  the  jury:  "You  yourselves  are  the 
sole  judges  of  the  weight  of  the  testimony  that  has  been 
introduced  before  you,  and  in  determining  what  weight 
to  give  the  testimony  of  the  complaining  witness  in  this 
case,  you  should  take  into  consideratiim  her  appearance 
while  upon  tlie  stand,  her  apparent  interest  or  lack  of  in- 
terest in  the  proceeding,  if  any  appear,  and  her  manner 
of  testifying,  and,  in  the  light  of  all  her  testimony  and. of 
the  other  evidence  in  the  case,  you  should  give  to  her 
testimony  such  weight,  and  only  such  weight,  as  you 
think  under  all  the  circumstances  it  is  entitled  to.  And 
if  upon  consideration  of  all  the  evidence  in  the  case  and 
the  former  instructions  of  the  court  you  find  that  all  the 
material  allegations  of  the  complaint  have  been  proved 
beyond  a  reasonable  doubt,  you  should  find  the  defendant 
guilty.  If  you  find  that  the  material  allegations  of  the 
complaint  have  not  been  so  proved,  then  you  should  find 
the  defendant  not  guilty."  It  is  not  argued  that  the 
foregoing  charge  contained  any  erroneous  statement  of 
the  law,  or  that  it  was  not  applicable  to  the  case  as  made 
by  the  evidence,  but  the  contention  is  that  the  instruction 
was  not  responsive  to  the  inquiry  made  by  the  juror,  and 
for  that  reason  was  misleading  and  prejudicial.  This 
criticism  is  unavailing.  The  doctrine  has  been  repeat- 
edly stated  that  mere  non-direction  by  the  trial  court  is 
no  cause  for  the  reversal  of  a  criminal  cause  where  there 
has  been  no  refusal  of  a  proper  instruction  tendered. 
{inn  V.  Imitate,  42  Neb.  5()e3;  Hoiish  v,  Stat(\  43  Neb.  163; 
Pjarrou  r.  State,  47  Neb.  294.) 

Another  ground  urged  for  a  it^ersal  is  tliat  the  verdict 
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is  unsupported  by  the  evidence.  The  accused  was  mar- 
ried, and  on  the  date  of  the  alleged  occurrence  resided 
with  his  family  in  the  village  of  Bromfield.  Sadie  Stev- 
enson,  the  prosecuting  witness,  resided  with  her  parents 
in  said  village.  The  crime  charged  is  alleged  to  have 
been  committed  at  the  house  of  the  defendant  between 
the  hours  of  1  and  3  P.  M.  on  Sunday,  January  31,  1897. 
The  prosecutrix  alone  gave  testimony  as  to  the  particuhar 
acts  constituting  the  offense,  the  accused  not  having 
taken  the  stand  in  his  own  behalf.  She  testified  that  on 
the  date,  and  between  the  hours  stilted,  she  went  to  the 
residence  of  the  accused,  and  finding  no  person  at  the 
house  she  started  to  leave,  meeting  him  at  the  front  gate; 
that  she  inquired  for  his  wife,  and  received  as  a  reply  that 
the  latter  was  out  among  the  neighbors,  but  would  soon 
return  home,  and  that  upon  invitation  of  the  accused  the 
prosecutrix  went  into  the  house  with  him.  What  trans- 
pired w^hile  they  were  together  must  be  gathered  from 
the  testimony  of  Sadie  Stevenson  alone,  and  her  state- 
ments are  conflicting  and  irreconcilable.  On  direct  ex- 
amination she  stated  that  after  going  into  the  house  she 
asked  if  he  had  a  checker-board,  which  question  elicited 
an  aflSrmative  answer;  that  thereupon,  at  her  sugges- 
tion, they  played  a  game  of  checkers,  she  being  the  win- 
ner; that  at  the  close  of  the  game  he  threw  her  upon  the 
floor,  unbuttoned  her  underclothes  and  removed  them; 
and,  to  use  her  language,  "He  treated  me  just  like  if  I  was 
his  own  woman.  He  took  his  parts  out  and  put  them  in 
mine,"  causing  her  to  cry  out  and  scream ;  that  in  about 
half  an  hour,  so  she  states,  "He  got  me  down  again  and 
done  the  same  thing  over;"  that  then  she  put  on  her  coat, 
and,  after  accepting  from  the  defendant  fifty  cents,  one- 
half  for  winning  the  game  of  checkers  and  the  remainder 
as  hush  money,  returned  to  her  father's  house,  thence  to 
a  neighbor's,  where  she  stayed  until  the  next  morning, 
when  she  went  to  school,  returning  to  her  home  in  the 
nening.  On  cross-examination  the  prosecutrix,  after 
atating  that  it  was  in  the  defendant's  house  when  she 
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first  asked  as  to  the  time  his  wife  would  be  at  home,  and 
that  witness  had  no  other  conversation  whatever  with 
him,  testified  in  answer  to  questions  as  follows: 

Q.  Now,  the  matter  of  having  sexual  relations  was  not 
discussed  between  you  and  him? 

A.  No,  sir. 

Q.  Did  he  put  his  hands  on  you? 

A.  Yes,  sir. 

Q.  What  did  he  do  when  he  put  his  hands  on  yon? 

A.  He  got  me  down. 

Q.  Where? 

A.  On  the  floor. 

Q.  Now,  then,  he  fooled  with  you  a  while? 

A.  Yes,  sir. 

Q.  And  that  is  really  all  he  did  do,  isn't  it? 

A.  Yes,  sir. 

Q.  That  is  all  he  did? 

A.  Yes,  sir. 

Q.  Now,  as  a  matter  of  fact  he  never  consummated 
sexual  relations  with  you — he  simply  took  liberties  with 
you  with  his  hands? 

A.  Yes,  sir. 

Q.  That  is  right? 

A.  Yes,  sir. 

Q.  On  the  next  Monday  morning  you  saw  his  wife. 
didn't  you? 

A.  Yes,  sir. 

Q.  You  were  at  school  at  that  time? 

A.  Yes,  sir. 

Q.  His  wife  came  to  the  schoolhouse  there  and  had  a 
conversation  with  you? 

A.  Yes,  sir. 

Q.  And  she  charged  you  with  being  too  intimate  with 
Frank? 

A.  Yes,  sir. 

Q.  And  you  told  her  you  hadn't  been? 

A.  Yes,  sir. 

Q.  You  told  her  that? 
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A.  Yes,  sir. 

Q.  Sbe  tried  to  make  you  admit  that  he  had  done  some- 
thmg  wrong  there  at  that  time  and  you  told  her  it  wasn't 

80? 

A.  Yes,  sir. 

Q.  And  she  threatened  to  arrest  you? 
A.  Yes,  sir. 

Q.  She  went  off  and  filed  a  complaint? 
A.  Yes,  sir. 

Q.  After  that  you  went  home? 
A-  Yes,  sir. 

Q.  By  this  time  your  father  had  found  out  about  it? 
A.  Yes,  sir. 

Q.  And  he  got  very  angry? 
A.  Yes,  sir. 

Q.  And  when  he  told  you  about  it  you  told  him  that  you 
hadn't  done  anything  wrong,  but  he  just  fooled  with  you? 
A.  Yes,  sir. 

Q.  And  he  took  hold  of  you  and  threw  you  down  and 
made  you  admit  the  whole  thing? 
Al.  Yes,  sir. 

Q.  And  he  told  you  you  would  have  to  have  this  man 
arrested? 
A.  Yes,  sir. 

Q.  And  he  insisted  on  you  doing  it,  and  you  did  do  it? 
A.  Yes,  sir. 

Q-  As  a  matter  of  fact  this  man  never  consummated 
sexual  relations,  but  simply  fooled  with  you  on  that  Sun- 
day, isn't  it? 
A.  Yes,  sir. 

On  redirect  examination  Sadie  Stevenson  reiterated 
more  than  once  the  statement  that  the  defendant  did 
not  have  sexual  intercourse  with  her,  and  that  she  so 
informed  the  defendant's  wife,  but  subsequently,  on  be- 
ing further  re-examined  by  Mr.  Day,  the  county  attorney, 
she  testified  to  having  had  illicit  relations  with  the  ac- 
*  ensed,  and  that  she  did  not  understand  all  the  questions 
put  to  her  on  cross-examination, 
8 
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Recross-examina  tion : 

Q.  Before  you  went  on  the  witness  stand  j^ou  have  had 
a  number  of  talks  with  Mr.  Day? 

A.  Yes,  sir. 

Q.  And  he  has  been  telling  you  about  what  he  wanted 
you  to  swear  in  the  case? 

A.  Yes,  sir. 

Q.  And  he  told  you  that  he  wanted  you  to  swear  that 
he  put  his  parts  in  yours? 

A.  Yes,  sir. 

Q.  And  that  is  the  way  he  told  you  to  state  it? 

A.  Yes,  sir. 

Q.  As  a  matter  of  fact,  when  I  examined  you  with  ref- 
erence to  Maxfield  fooling  with  you,  you  understood  just 
exactly  what  I  was  saying  to  you? 

A.  Yes,  sir. 

Q.  You  were  then  telling  the  thing  as  it  was? 

A.  Yes,  sir. 

Q,  And  when  you  answered  him  you  were  telling  the 
thing  the  way  he  told  you  to  tell  it  in  court? 

A.  Yes,  sir. 

Q.  You  told  your  father  when  he  first  asked  you  about 
it  that  Maxfield  hadn't  done  anything  to  you,  didn't  you? 

A.  Yes,  sir. 

Q.  Then  he  took  hold  of  you  and  threw  you  down  and 
told  you  you  had  to  testify -to  it,  or  tell  it  in  court,  or 
something  like  that? 

A.  Yes,  sir. 

No  other  witness  called  by  the  state  in  chief  testified 
to  any  fact  which  tended  in  any  degree  to  establish  that 
a  rape  was  committed  upon  the  prosecutrix.  That  she 
visited  Maxfield's  house  during  the  afternoon  of  the  day 
in  question  and  remained  therein  for  a  time  is  disclosed 
by  the  testimony  of  Mrs.  William  Tobey,  a  witness  calUnl 
and  examined  by  the  defense  and  who  resided  on  the 
opposite  side  of  the  street,  a  short  distance  from  defend- 
ant's home.     Mrs.  Tobey  testified,  in  effect,  that' she  sslw 
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Sadie  Stevenson   and  defendant  go  into  the  house  to- 
gether about  2  o'clock  in  the  afternoon,  where  Sadie  re- 
mained about  an  hour;  that  witness  was  during  all  that 
timeout  in  front  of  her  own  door  making  molasses  candy, 
and  observed  a  team  drive  in  front  of  defendant's  house 
and  stop;    that  INIaxfield  thereupon  came  out  of  doors 
and  remained  about  twenty  minutes,  and  that  witness 
heard  no   screaming  or  crying  during  the  time   Sadie 
Stevenson  was  in  the  house,  although  she  was  in  hearing 
distance-     Dr.  Case,  a  graduate  of  Kush  Medical  (^oUege, 
and  a  practicing  physician  for  many  years,  testified  that 
at  the  request  of  the  county  attorney  he  made  an  exami- 
nation of  tlie  person  of  the  prosecuting  witness  three  or 
four  days  after  January  31,  and  found  the  hymen  undis- 
turbed in  its  natural  folds  and  all  the  parts  in  normal 
condition;   that  he  had  also  examined  the  privates  of  the 
defendant,  having  treated  him  for  disease  of  the  bladder; 
and  the  witness  gave  it  as  his  unqualified  professional 
opinion  that  the  proscM-uting  witness  never  had  sexual 
intercourse  with  any  man;  and,  furthermore,  that  it  was 
impossible  for  her  to  have  had  incomplete  coition  with 
the  defendant  without  producing  certain  contusions,  the 
existence  of   which  conditions  his  examination  of  her 
person  failed  to  indicate  or  disclose.     On  rebuttal,  two 
physicians  called  by  the  state  gave  it  as  their  opinion 
that  it  was  possible  for  a  man  of  mature  years  to  have 
s4exual  intercourse  with  a  girl  sixteen  years  old  without 
rupturing  the  hymen. 

It  is  a  well-established  principle  that  in  all  criminal 
prosecutions  by  indictment  or  information  the  law  sur- 
rounds the  accused  with  the  presumption  of  innocence, 
and  he  cannot  be  lawfully  convicted  unless  the  evidence 
adduced  on  the  trial  establishes  his  guilt  beyond  a  rea- 
sonable doubt.  In  the  light  of  this  rule  can  it  be  truth- 
fully  asserted  that  this  evidence  was  sufficient  to  justify 
the  verdict?  We  are  all  agrt^ed  that  it  is  not.  The 
statements  of  Mrs.  Tobey  while  upon  the  witness  stand, 
if  true,  render  quite  improbable  the  truthfulness  of  por- 
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tions  of  the  testimony  of  Sadie  Stevenson,  especially 
that  the  latter  made  any  outcry;  and  no  less  important 
in  that  respect  is  the  evidence  of  Dr.  Case,  who  made 
a  personal  examination  of  the  prosecutrix  at  the  instance 
and  request  of  the  county  attorney.  If  this  conviction 
stands  it  must  be  upheld  upon  the  unsupported  testi- 
mony of  Sadie  Stevenson  as  to  the  principal  fact,  which 
is  exceedingly  unreliable,  she  having  told  so  many  con- 
flicting and  contradictory  stori(\s  concerning  the  alleged 
occurrence.  More  than  once  she  testified  that  the  ac- 
cused had  sexual  relations  with  her  on  Januarv  31, 
1898,  and  in  almost  the  verj'  next  bi-eath  she  stated  he 
did  no  such  thing,  but  merely  **fooled  with  her  with 
his  hands.''  AVhen  the  county  attorney  was  conduct- 
ing the  examination  of  the  prosei*utrix  her  testimony 
was  apparently  of  a  criminating  character,  but  when 
the  questions  were  put  to  her  by  counsel  for  the  accused 
the  answers  therebj'  elicited  were  entirely  of  an  excul- 
patory nature.  She  likewise  admitted  having  told  oth- 
ers that  the  defendant  sustained  no  improper  relations 
with  her.  There  is  no  corroborative  testimony  in  the 
record  as  to  the  pivotal  point  in  the  case  and  in  regai*d 
to  which  her  testimony  is  conflicting.  She  is  con'ob- 
orated  alone  as  to  the  fact  that  the  two  were  to- 
gether in  the  house, — that  he  had  the  opportunity  to 
(*riminally  assault  her.  This  ordinarily  would  be  suf- 
ficient corroboration  where  the  prin(*ipal  fact  is  estab- 
lished by  the  testimony  of  the  prosecutrix,  and  such  testi- 
mony is  clear  and  explicit  and  entirely  consistent,  and 
not  contradictory;  but  where  the  testimony  of  the  prose- 
cuting witness  bears  upon  its  face  evidence  of  its  unre- 
liability to  sustain  a  conviction,  there  should  be  some 
corroboration  by  other  evidence  as  to  the  principal  fact 
relied  upon  to  constitute  the  crijue.  In  view  of  the  con- 
tradictory and  self-destructive  character  of  the  testimony 
of  the  prosecuting  witness  it  cannot  be  said  that  the 
guilt  of  the  commission  of  the  crime  of  rape  was  estab- 
lished beyond  a  reasonable  doubt.     The  testimony  being 
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insufficient  to  sustain  a  conviction,  the  verdict  and  judg- 
ment are  set  aside  and  the  cause  remanded  for  further 
proceedings  in   tlie   court  below. 

Reversed  and  remanded. 


WiuiAAM  "E.   Bakkkr  v.  State  of  Nebraska. 

FiLBD  March  3, 1898.    No.  9720. 

L  Cnminal  Xaw:    Trai^script  for  Review.    The  transcript  In  this 

ease  shows,   ^with    sufficient  clearness,   that  an  information  was 

filed  against  the  accused  in  the  court  below  during  the  term  at 

irhich  he  was  required  to  appear,  and  that  the  trial  was  had  upon 

an  amended  information  presented  at  a  subsequent  term  of  the 

court. 

2. :   JuRiSDimox.    The  absence  of  jurisdiction  of  the  district 


court  will  not  be  presumed,  but  must  affirmatively  appear  from 
the  face  of  the  record. 


i  :  Copy  op  Information.    In  a  prosecution  for  a  felony  the 

accused  is  entitled,  by  section  436  of  the  Criminal  Code,  to  a  copy 
of  the  amended  information,  and  one  day  to  prepare  for  trial,  but 
these  requirements  he  may  waive. 

4. :  Amended  Information:  Arraignment.    A  conviction 'under 

an  amended  information  charging  a  felony  will  not  be  sustained 
where  the  record  does  not  affirmatively  disclose  that  the  accused 
was  arraigned,  and  that  he  pleaded  before  trial. 

3.  Beview:  Transcript:  Entries  on  Trial  Docket.  Entries  made 
upon  the  trial  docket  of  the  district  court  cannot  be  considered  on 
review  for  the  purpose  of  ascertaining  what  were  the  proceedings 
in  that  court. 

6.  Criminal  Law:  Counts:  Sentence.  If  a  single  offense  is  charged 
in  different  counts  of  an  information,  and  there  is  a  conviction  on 
each  count,  but  one  sentence  can  be  imposed. 

Error  to  the  district  court  for  Dawes  county.     Tried 
Iw-low  before  Westover,  J.     Reversed. 

•/.  //.  Broddy  and  Tibhets  Bros,,  Morey  <C-  Ferris,  for  plaiu- 
tifl  in  error. 
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G.  J,  f^fuj/th,  Attonuji  (Ivnvral,  aud  Ed  P.  timithy  Deputy 
Attmnicy  (tcfteral,  for  the  state. 

NORVAT.,  J. 

This  was  a  prosecution  for  the  crime  of  perjurj.  The 
ameuded  iuformation  eoiitaius  live  counts,  each  charg- 
ing the  defendant  with  having  on  May  21,  1890,  willfully, 
feloniously,  and  corruptly  given  certain  false  testimony 
in  a  cause  pending  in  the  district  court  of  Dawes  county, 
wherein  the  accused  w^as  plaintiff  and  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  was  defendant. 
Upon  the  trial  the  accused  was  found  guilty  under  each 
count,  and  was  sentenced  to  the  penitentiary  for  two 
years  on  the  first  count  and  one  year  on  each  succeeding 
count.  The  sentences  were  directed  to  be  carried  into 
execution  in  their  respective  order,  tlie  one  to  begin  im- 
mediately upon  the  expiration  of  the  next  preceding  one. 

It  is  urged  that  no  information  was  filed  within  the 
time  prescribed  by  law;  hence  the  district  court  was 
without  jurisdiction  to  try  and  sc^ntence.  It  is  disclosed 
by  the  record  that  the  defendant  waived  a  preliminary 
examination  before  a  justice  of  the  peace  on  May  27, 
1896,  and  was  required  to  enter  into  a  recognizance  in 
the  sum  of  JfSOO  for  his  appearance  forthwith  before  the 
district  court  of  Dawes  county,  the  regular  April  term 
thereof  being  in  scission.  In  default  of  bail  a  mittimus 
was  issued,  and  the  accused  Avas  committed  thereunder 
to  the  county  jail.  The  infonnation  upon  w-hich  the  trial 
w'as  had  was  filed  on  December  2,  189(>,  a  day  in  the  Oc- 
tober term  of  the  district  court.  The  argument  is  that 
under  section  3S9  of  the  Criminal  Co<le  an  information 
should  have  been  file<l  at  the  term  of  court  to  which  de- 
fendant w^as  held  to  answer,  and  it  Avas  not  so  filed; 
hence  the  defendant  was  entitled  to  be  discharged,  he 
then  being  held  in  the  county  jail.  The  clerk  of  the  dis- 
trict (!()urt  certified  up  the  amended  information  alone. 
It  does,  however,  appear  from  the  supplemental  tran- 
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KT\\>t  bef <>re  ns  that  an  information  was  filed  against  the 

tWi^ndaiit  in  tliis  cause  in  the  court  below  during  the  said 

April  term.    A  copy  of  such  information,  it  is  true,  is  not 

contained  in  the  transcript,  but  the  clerk  has  certified 

that  the  original  contains  the  following  indorsements: 

•^HK  State  of  Nebraska,  ) 
Dawes  Ck)UNTy.  / 

"I  hereby  certify  that  on  the  29th  day  of  May,  1896,  I 
served  the  within  notice  of  information  by  delivering  to 
William  E.  Barker  in  person  a  true  and  certified  copy  of 
the  within  information.  Arthur  M.  Barti.ett, 

''Sheriff. 
"Arraigned  May  29,  1896,  at  9:50  o'clock  P.  M.,  and 
entered  his  plea  of  not  guilty.  B.  P.  Tarly, 

''Clerk. 
"Bail  fixed  at  the  sum  of  |500.*  W.  L.  Green, 

"Judfje:' 

Section  436  of  the  Criminal  Code  authorizes  a  sheriff 
to  serve  a  copy  of  an  iuformation  on  the  accused,  and 
seciitms  451  and  452  of  said  Code  require  the  plea  of  a 
defendant  of  either  "guilty"  or  "not  guilty"  to  an  indict- 
ment to  be  entered  thereon.  But  the  failure  to  indorse 
the  plea  is  not  fatal.  {Preuit  t\  Pntplc,  5.  Neb.  380.) 
Those  sections  are  api)licable  to  informations,  and  the 
rertified  copy  of  the  indorsements  of  the  clerk  and  sheriff 
respectively  above  set  forth  is  sufficient  evidence  that  an 
iuformation  was  filed  against  the  defendant  as  early  as 
May  29, 1.^96,  or  two  days  after  the  def(»ndant  had  waived 
a  preliminary  examination  before  the  justice.  Moreover, 
the  clerk  of  the  trial  court  certifies  that  it  is  an  amended 
information  which  is  includcMl  in  the  transrrii)t  and 
which  was  filed  December  2.  The  record  not  only  fails 
to  establish  that  an  information  w^as  not  lodged  against 
the  accused  in  the  district  couit  during  the  term  at  which 
he  was  required  to  appear,  but  it  repels  any  such  infer- 
ence. It  is  clear  that  the  entrj^  by  the  clerk  of  the  de- 
fendant's plea  of  not  guilty  upon  the  back  of  the  first  in- 
formation could  iiot  liav(^  l)eeii  luade  o«  Mj\v  27,  1S(hi^ 
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unless  an  information  had  been  previously  filed.  The 
absence  of  jurisdiction  of  the  district  court  will  not  be 
presumed,  but  must  affirmatively  appear  from  the  face 
of  the  record  itself. 

It  is  asserted  that  the  court  erred  in  placing  the  de- 
fendant on  trial  without  arraignment,  or  plea  to  the 
amended  information.  The  record  shows  that  the  jury 
was  selected  to  try  the  cause  the  same  day  the  amended 
information  was  filed,  and  the  journal  entry  of  the  pro- 
ceedings in  the  court  below  fails  to  show  that  the  ac- 
cused was  ever  called  upon  to  plead,  or  that  he  did  plead, 
to  said  information;  that  he  stood  mute,  or  refused  to 
plead,  and  a  plea  of  not  guilty  was  entered  for  him.  Under 
section  436  of  the  Criminal  Code  the  defendant  was  en- 
titled as  a  matter  of  right  to  a  copy  of  the  amended  in- 
formation, and  one  daj'  in  which  to  prepare  for  trial. 
{Zink  r.  Htate,  34  Neb.  37.)  But  these  were  rights  ac- 
corded liim  by  the  statute  which  he  could  waive,  and  the 
presumption  is  that  he  has  done  so,  since  it  does  not 
appear  that  any  objection  was  made  in  the  district  court 
to  proceeding  to  trial,  because  of  a  want  of  compliance 
with  the  above  statutory  command.  The  Criminal  Code 
requires,  in  prosecutions  for  felonies,  that  the  accused  be 
arraigned,  and  that  his  plea  to  the  indictment  or  informa- 
tion be  taken  and  entered.  (Sees.  448-453.)  Section  451 
provides  that  when  any  person  upon  the  arraignment 
"offer  no  plea  in  bar,  he  shall  plead  ^guilty'  or  'not  guilty;' 
but  if  he  plead  evasively,  or  stand  mute,  he  shall  be  taken 
to  have  pleaded  'not  guilty.'  "  It  is  obvious  that  in  every 
case  where  a  trial  upon  an  indictment  or  information  is 
required,  a  plea  of  not  guilty  must  be  entered  by  the 
court,  since  this  is  essential  to  the  formation  of  the  issue 
upon  which  the  accused  is  tried.  Without  such  plea  be- 
ing entered  of  record  there  was  nothing  for  the  jury  to 
pass  upon.  A  conviction  of  a  felony  cannot  be  sustained 
where  the  record  fails  to  show  that  the  accused  was  ar« 
ralgned,  and  that  he  pleaded  to  the  accusation  before 
trial.    {liurhii  r.  ^7(//(\  1  Neb,  385;  Stak  v.  WilHam,  117 
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Mo.  379;  Johnson  v.  People,  22  111.  318;  Aylesworth  r.  PiopU\ 
65  111.  301;  Hoskins  v.  People,  84  111.  87;  Davis  v.  State,  38 
Wis.  487;  t^tatc  v.  Wilson,  42  Kan.  587;  Ray  v.  People,  C 
Colo.  231;  People  v.  Moody,  69  Cal.  184;  Griyy  v.  People, 
31  Mich.  471;  2  Ency.  PL  &  Pr.  761.) 

The  transcript  contains  a  certified  copy  of  the  judge's 
notes  made  on  the  trial  docket  in  this  cause  under  date 
of  December  2,  as  follows:  "County  attorney  asks  leave 
to  file  a  new  information.  Leave  granted.  Deft,  ex- 
cepts. Defendant  William  E.  Barker  arraigned  in  open 
court  on  new  information.  Information  read  to  him  by 
county  attorney,  to  w^hich  he  plead  not  guilty."  Possi- 
bly, if  there  had  been  indorsed  on  amended  information 
the  plea  of  the  defendant,  such  entry  would  have  been 
sufficient  to  have  supplied  the  omission  to  incorporate 
the  plea  in  the  j\)urnal  entry,  because  the  statute  author- 
ized and  required  the  plea  to  be  indorsed  on  the  informa- 
tion. But  it  is  clear  that  such  omission  is  not  cured  by 
the  foregoing  entry  appearing  on  the  trial  docket.  Post, 
J.,  in  speaking  of  such  entries  in  ftage  v.  Bloomington  Town 
Co.,  37  Neb.  701,  observed:  "Although  it  is  customary 
for  the  judge  to  enter  in  the  trial  docket  or  calendar  notes 
or  minutes  of  the  orders  made,  such  entries  are  not  made 
pursuant  to  the  requirement  of  any  statute  and  are  not, 
strictly  si)eaking,  parts  of  the  record  of  the  court.  They 
are.rather  memoranda  for  the  use  of  the  judge  and  clerk 
in  making  up  the  record.  It  is  provided  by  section  27, 
chapter  19,  Compiled  Statutes,  entitled  ^Courts,'  that  the 
clerk  shall  keep  a  record  of  the  proceedings  under  the 
directions  of  the  judge,  which  shall,  when  the  business 
of  the  court  does  not  prevent,  be  made  up  before  the 
opening  of  the  next  day,  and  that  the  first  business  of 
each  day  shall  be  the  reading  of  the  record  of  the  pre- 
ceding day,  and  when  found  correct  to  be  signed  in  open 
court  The  record  therein  contemplated,  when  once 
made  up,  is  the  legal  and  authentic  evidence  of  the  pro- 
ceedings of  the  court,  and  cannot  in  any  appellate  pro- 
ceeding be  contradicted  or  impeached  by  the  entries  in 
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the  trial  docket."    It  is  fimily  established  that  upon  re- 
view the  journal  entries  of  the  trial  court  are  conclusive 
evidence  of  its  proceedings,  and  that  the  minutes  upon 
the  trial  docket  cannot  be  considered  in  the  appellate 
(rourt  for  the  purpose  of  ascertaining  what  was  done  in 
the  court  below.     (Chicago,  li.  <&  Q.  R,  Co,  r.  Andermn,  38 
Neb.  112;  Ward  v.  Uriuson,  40  Neb.  ($95;  Broun  v.  Ititncr^ 
41  Neb.  52;  Wcandvr  v.  Johnson,  42  Neb.  117;   Iloniick  v. 
Mayuirc,  47  Neb.  82G;    Church  r.  Callihan,  49  Neb.  542.) 
In  Brown  V.  Rifncr,  supra,  it  was  ruled  that  entries  on  trial 
docket  could  not  be  resorted  to  on  review  to  ascertain 
what  the  ruling  was  on  a  motion  for  a  new  trial,  where 
the  journal  entry  in  the  cause  was  silent  on  the  subject. 
The  copy  of  the  journal  entry  in  the  case  at  bar  purports 
to  give  a  correct  history  of  the  proceedings  in  the  court 
below,  and  cannot  be  contradicted  by  reference  to  the 
minutes  of  the  judge  on  the  trial  docket.     If  the  journal 
entry  is  erroneous,  the  appropriate  remedy  is  to  have  tho 
proper  correction  made  in  the  court  where  the  proceed- 
ings occurred. 


There  is  another  fatal  error  in  the  proceedings,  which 
necessitates  a  reversal.  The  information,  although  in 
five  counts,  charges  a  single  off<^ns(^ — the  commission  of 
l)erjury  on  a  given  date  in  a  certain  cause — yet  a  si^parate 
sentence  was  imposed  under  each  count.  This  was  mani- 
festly erroneous,  since  a  singh*  offense  was  charged. 
That  a  person  testities  falsely  relative  to  three  matters 
on  the  same  day,  during  the  trial  of  the  cause,  does  not 
constitute  thr(»e  crimes.  But  one*  oath  was  taken  and 
broken  bv  the  accused.  A  single  crime  was  committed, 
and  but  one  s(»nt(»nce  should  have  been  imposed.  (In  rr 
Wahh,  37  Neb.  459;  Urilf'vn  r.  ^taU\  40  Neb.  282.)  If  th<- 
only  error  rehit(Ml  to  the  sentence,  the  cause  would  bt* 
remanded  for  i>r(»i>(*r  sentences  but  for  error  committed 
in  proceeding  to  trial  upon  the  amc^ided  information 
without  an  arraignnn^nt  and  plea,  the  judgment  is  re- 
versed and  the  cause  remanded. 

liEVEUSED  AND  RKMANDED. 
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Filed  Makcii  3, 1898.     No.  7840. 

1.  Trover  and  ConTersion.    One  who  converts  the  property  of  another 
13  liable  therefor. 


2. :  Chattei.  Mortgages.    Every  one  who  aids  and  assists  in  the 

conversion  of  the  chattels  of  a  third  person  is  liable  for  their 
value. 

3. '—:  .    A  mortgagee  of  chattels,  who  is  out  of  possession, 

and  not  entitled  to  possession  by  his  mortgage,  cannot  maintain 
an  action  against  a  stranger  for  conversion. 

4. : :  Pleading.    In  an  action  by  a  mortgagee  of  chattels 

for  conversion  of  mortgaged  property  he  must,  in  hla  petition, 
plead  the  facts  which  create  his  special  ownership  in  the  property, 
and  show  his  right  to  the  possession  of  the  same. 

£rror  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J.     AffinrmL 

Mci'ahe^  Wo^jd  cfc  Elmer,  for  plaintiff  in  error. 
Bartli'tty  BaUlrifje  d  De  Bord,  centra. 

NOUVAL,  J. 

WaiTen  Fal(»s  resides  in  Cuniinj?  county,  and  is  eii- 
iraj^ed  in  the  business  of  raising,  feedinj^:,  buying,  and 
sellinj^  of  cattle.  He  executed  and  delivered  to  the  plain- 
tiff John  L.  Hill  three  chattel  mortgaj»es  on  211)  speciti- 
rally  described  sleers,  then  in  the  poss(  ssion  of  Fah^s,  in 
Hiiid  countv,  to  secure  the  indebtedness  incurred  for  the 
purchase  price  of  the  cattle,  which  mort^nj^es  are  de- 
.<criled  as  follows:  One  dated  March  15,  181)2,  to  secure 
WKJ.JHk  duly  filed  for  record  on  the  2(>th  day  of  the  same 
month;  another  dated  April  G,  181)2,  for  the  sum  of  |2,- 
860.52,  which  was  duly  recorded  two  days  lat(*r;  and  the 
other  was  jciveii  May  21,  181)2,  for  Jf  1,440. 82,  which  w^as 
dnlv  filed  for  record  six  davs  aft(^r  its  date.  Subse- 
qucntly,  on  June  14,  1892,  Fales  ji;ave  to  the  Campbell 
Commission  Company,  of  Chicago,  one  of  the  defendants 
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herein,  a  chattel  mortgage  on  300  steers,  and  on  Novem- 
ber 4,  1892,  Fales  gave  said  company  a  second  chattel 
mortgage  on  80  steers.  On  October  20,  1892,  iFales  exe- 
cuted and  delivered  to  the  defendants  Foley  &  Chitten- 
den, of  South  Omaha,  a  chattel  mortgage  on  170  steers 
to  secure  an  indebtedness  of  the  mortgagor  to  said  last 
named  firm.  The  evidence  shows  the  cattle  belonging  to 
Fales,  and  on  which  he  had  executed  mortgages  as  afore- 
said, were  shipped  to,  and  sold  by,  the  Campbell  Commis- 
sion Company  as  follows:  80  head  on  January  18,  1893, 
and  243  head  on  January  27  of  the  same  year.  On  the 
next  day  45  steers  owned  by  Fales  were  shipped  to  South 
Omaha  and  sold  by  the  defendants  Foley  &  Chittenden. 
Plaintiff  contends  that  tlie  foregoing  shipments  included 
100  steers,  upon  which  he  hc^d  senior  mortgage  liens,  and 
that  said  cattle  were  sold  by  defendants  without  plain- 
tiff's knowledge  and  consent.  This  action  was  instituted 
in  the  court  below  to  recover  damages  for  the  conversion 
of  cattle  covered  by  plaintiff's  mortgages.  The  defend- 
ants recovered  verdicts  upon  the  trial,  and  from  the  judg- 
ment rendered  thereon  plaintiff  prosecutes  a  petition  in 
error. 

The  record  discloses  that  at  the  trial  plaintiff,  in  open 
court,  limited  his  claim  to  a  recovery  to  the  conversion 
of  cattle  by  the  defendants  included  in  the  shipment  un- 
der the  date  of  January  27,  already  alluded  to.  The  evi- 
dence contained  in  the  bill  of  exceptions  tended  to  show 
that  said  243  head  were  shipped  to,  and  sold  by,  the  Camp- 
bell Commission  Company  without  plaintiff's  knowledge 
or  consent;  that  he  held  superior  mortgage  liens  upon  a 
portion  of  the  cattle  included  in  said  shipment;  that  one 
Clausen,  the  agent  and  representative  of  the  Campbell 
Commission  Company,  and  Foley,  of  said  firm  of  Foley 
&  Chittenden,  procured  the  cattle  to  be  shipped,  assisted 
Fales  in  cutting  out  the  243  steers  from  the  remainder  of 
the  herd,  in  driving  them  to  Pender,  and  in  loading  them 
on  the  cars  at  that  place  for  shipment  to  Chicago.  Foley 
and  Fales  went  with  the  stock  to  Chicago,  where  the 
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cattle  were  delivei*o<l  to,  and  sold  by,  the  Campbell  Oom- 
mission  Company,  and  the  proceeils  were  applied  by  the 
defendants  to  tlieiv  o^vn  use. 

Instrnetions  5,  i>,  1>,  and  10,  given  by  the  (*ourt  on  its 
own  motion,  and  dc*fendants'  ei<i;hth  request  are  criticined 
by  counsel  fop  \>laintiff.      The  first  four  of  thc*se  are  in  the 
language  foUowin^j;: 

"5.  But  if  you  tind  from  a  preponderance  of  the  evi- 
dence that  there  ^vas  some  of  the  P  and  K  cattle  in  the 
S'bipment  of  243  head,  you  will  then  further  inquire  and 
determine  hoTv  and  under  what  circumstances,  and  by 
whom,  the  said  shipment  was  made,  and  you  are  in- 
structed that  if  said  shipment  was  made  by  Warren  Fales 
of  his  own  volition  and  without  insistence  or  direction 
from  the  defenilauts,  or  either  of  them,  then  the  defend- 
ants would  not  be  liable  in  this  action  and  your  verdict 
should  be  in  favor  of  defendants. 

'*6.  To  justify  a  verdict  in  favor  of  the  plaintiff  it  must 
appear  from  a  preponderance  of  the  evidence  that  de- 
fendants, or  one  of  them,  directed  and  caused  said  ship- 
ment to  be  made  for  their  own  use  and  benefit  and  with- 
out the  consent  of  the  i)laintiff,  and  that  there  were  cattle 
in  said  shipment  on  which  plaintiff  held  a  first  mortgage 
lien." 

"9.  If  said  shipment  of  243  head  was  made  voluntarily 
by  Warren  Fales,  and  not  by  the  direction  of  the  defend- 
ants, or  either  of  them,  the  plaintiff  cannot  recover  in 
this  action. 

"10.  The  fact  alone  that  James  Foley  assisted  in  as- 
sorting and  loading  the  cattle,  and  went  to  Chicago  with 
them,  Tvonld  not  justify  a  verdict  against  him  or  any  of 
the  defendants.  To  hold  the  said  Foley  or  his  firm  liable 
it  most  appear  that  he  was  acting  in  a  capacity  different 
from  a  hired  man,  or  in  giving  neighborly  assistance.  It 
must  appear  from  the  evidence  that  the  shipment  was 
made  by  reason  of  some  direction  or  control  of  one  or 
both  of  the  defendants  in  pursuance  of  which  said  Foley 

acted/' 
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The  defendants'  eighth  request  was  to  the  effect  that 
if  the  mortgagor  Fales  shipped  the  cattle  of  his  own  voli- 
tion and  that  the  Campbell  Commission  Company  took  no 
part  in  procuring  the  shipment  to  be  made,  except  as  re- 
(|uested  by  Fales,  and  that  said  company  acted  in  good 
faith  in  selling  the  cattle,  without  any  intention  to  ap- 
propriate the  cattle,  or  the  proceeds  of  the  cattle,  on 
which  plaintiff  had  a  lien,  the  plaintiff  was  not  entitled 
to  a  verdict. 

The  following  propositions  are  deducible  from  the  au- 
thorities: 

1.  A  conversion  is  any  unauthorized  act  which  de- 
prives the  owner  of  his  i)roi)erty  permanently  or  for  an 
indefinite  time.     (Hfojtjjh  t\  Sfcfafii,  19  Neb.  468.) 

2.  In  an  action  for  conversion  the  motive  which 
prompted  the  defendant  to  dispose  of,  or  appropriate  to 
his  own  use,  the  property  of  plaintiff  is  an  immaterial 
issue.  Whether  defendant  acted  in  good  faith  or  not  is 
of  no  consequence.  (MorvUl  r.  MouIfiW,  40  Vt.  242;  Free- 
man  v.  Underwood,  G6  Me.  229;  Miller  r.  Wilmn,  98  Ga.  567; 
Union  Stock  Yard  &  Transit  Co,  v.  Mallory,  157  111.  554; 
Hoffman  v,  Carotv,  22  Wend.  [N.  Y.]  2S5;  Koch  v.  Branchy 

44  Mo.  542;  Knapp  r.  Hohhs,  50  N.  II.  476;  Lee  v.  MathewSy 
10  Ala.  682;  Spraights  r.  Hmcley,  39  N.  Y.  441;  Kinihall  v. 
Billingsy  55  Me.  147;  ToUn  r.  Deal,  60  Wis.  87;  Piatt  r. 
Tnttle,  23  Conn.  233;  Lee^w  McKay,  3  Ired.  [N.  Car.]  29.) 

3.  One  who  aids  and  assists  in  the  wrongful  taking  of 
(*hattels  is  liable  for  a  conversion,  although  he  acted  as 
agent  for  a  third  person.  {McCorniick  v.  Sterensony  13 
Neb.  70;  Stevenson  r.  Valentine,  27  Neb.  338;  Cook  v.  Monroe, 

45  Neb.  349;  Osborne  Co.  v.  Piano  Mfg,  Co.,  51  Neb.  502; 
McPartland  v.  Read,  93  Mass.  231;  Edgerly  v.  Whalan,  10« 
Mass.  307;  Lee  v.  Mathews,  10  Ala.  682;  Gage  v.  Whittier^ 
17  N.  H.  312;  Kimball  r.  Billings,  55  Me.  147;  McPheters  v. 
Page,  22  Atl.  Rep.  [Me.]  101.) 

Under  the  foregoing  principles  each  and  all  of  the  in- 
structions to  which  reference  has  been  made  were  mani- 
festly erroneous.     By  the  fifth,  sixth,  ninth,  and  tenth 
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iiistTuctioTis  the  jury  were  advised  that  there  could  be  no 
TCCovery  if  ^Warren  Fales  voluntarily  and  of  his  own  ai*- 
eord,  witliout  tbe  aid  and  assistance  of  the  defendants, 
skipped  the  cattle,  even  thou}::h  the  Campbell  Commission 
Company  sold  the  cattle  on  their  arrival  in  Chicago  witli- 
out plaintiff's  consent  and  appropriated  the  proceeds  to 
their  owti  use.     The  tenth  instruction  was  faulty  because 
it  conflicts  with  the  rule  which  makes  one  who  abets  in 
a  conversion  of  property  liable  for  its  value.     The  eif2:hth 
instruction  given  at  the  request  of  the  defendants  was 
bad,  since  it  exonerated  them  from  liability  if  they  acted 
in  good  faith.     If  one  sells  the  chattels  of  another  with- 
out authority  so  to  do,  the  act  cannot  be  made  any  the 
less  a  conversion  by  proving  that  he  acted  in  good  faith, 
believing  himself  to  be  their  owner,  or  was  the  agent  of 
one  whom  he  regarded  to  be.the  owner. 

It  is  argued  by  counsel  for  defendants  that  the 
amended  petition  does  not  state  a  cause  of  action;  hence 
no  prejudice  could  have  resulted  from  the  giving  of  the 
instructions.  If  plaintiff's  pleadings  would  not  have 
supported  a  verdict  in  his  favor,  had  one  been  returned, 
it  is  obvious  that  he  cannot  be  heard  to  complain  of  errors 
in  the  charge  of  the  court.  It  is  not  claimed  by  plaintiff 
that  the  paper  filed  by  him,  which  is  designated 
"Amended  Petition,"  states  any  ground  for  action,  but  it 
is  insisted  that  it  is  merely  an  amendment  to  the  original 
petition,  and  was  not  intended  to  take  the  place  of  the 
latter.  This  position  is  undoubtedly  sound,  and  was 
doubtless  so  regarded  by  the  defendants  in  the  court  be- 
low, inasmuch  as  they  answ^ered  both  the  "petition  and 
the  amended  petition."  Construing  the  original  and  the 
amended  petitions  together,  they  do  not  state  sufficient 
facts  to  authorize  a  recovery  for  the  conversion  of  the  cat- 
tle. Plaintiff  alleges  the  execution  by  Fales  to  himself 
of  three  chattel  mortgages  on  219  steers  then  in  the  pos- 
session of  the  mortgagor,  the  recording  of  the  mortgages, 
that  plaintiff  had  a  lien  on  the  property,  and  that  defend- 
ants had   personal    knowledge   thereof.     There   is   not 
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pleaded  a  single  condition  contained  in  any  of  the  mort- 
gages, nor  is  it  alleged  that  any  condition  has  been 
broken,  or  that  any  portion  of  the  mortgage  debt  is  due. 
The  averment  that  phiintiff  has  a  lien  on  the  cattle  is  a 
mere  conclusion  of  law.  The  Code  requires  a  pleading  to 
set  forth  the  facts,  and  not  conclusions  of  law.  [Rainbolt 
r.  Stj-aug,  39  Neb.  339.)  No  fact  is  stated  showing  that 
plaintiff  had  the  right  of  possession  of  the  property  in 
dispute.  The  petition  should  have  pleaded  the  facts  con- 
stituting special  ownership  and  plaintiff's  rigli,t  to  pos- 
session at  the  commencement  of  the  action.  {Hudelson  v. 
First  Xat,  Bank  of  TobiaSy  51  Neb.  557;  Raymond  v.  Miller, 
50  Neb.  506.)  The  last  case  was  an  action  for  conversion 
by  a  mortgagee  of  chattels  against  a  stranger,  and  the 
petition  was  held  defective.  In  the  opinion  it  was  said: 
"It  will  be  observed  that  there  is  no  averment  in  the  peti- 
tion to  the  effect  that  plaintiffs  are  the  general  owners  of 
the  chattels  in  controversy,  but  that  they  predicate  their 
right  to  recover  damages  for  the  alleged  conversion 
merely  upon  a  claim  of  special  interest  or  ownership  in 
the  property,  arising  by  virtue  of  a  chattel  mortgage. 
The  terms  and  conditions  of  the  mortgage  are  not 
pleaded,  nor  any  facts  averred  which  disclose  that  any 
of  the  stipulations  therein  contained  have  been  broken, 
or  that  anything  is  due  plaintiffs  upon  the  mortgage. 
*  *  *  Plaintiffs,  in  order  to  set  forth  a  cause  of  ac- 
tion, were  required  to  plead  in  their  petition  the  facts 
constituting  their  special  interest  in  the  property,  as  well 
as  the  facts  relied  upon  to  entitle  them  to  maintain  an  ac- 
tion for  conversion  against  the  defendants.  This  they 
have  not  done."  The  following  authorities  sustain  the 
doctrine  that  the  mortgagee  of  chattels  cannot  maintain 
conversion  against  one  who  took  wrongful  possession  of 
the  same,  where  at  such  time  he  was  not  in  possession, 
nor  entitled  to  the  imniediitte  possession  of  the  property: 
4  Am.  &  Eng.  Ency.  Law  119;  1  Ohitty,  Pleading  167*, 
618*;  Owens  v.  Weedman,  82  111.  409;  Baker  v.  Seavey,  163 
INlass.  522;  Bank  v.  Fisher,  55  Mo.  App.  51;  Chandler  v. 
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We»f,  37  Mo.  App.  631;  Bamett  v.  Timberlake,  57  Mo.  499; 
Draper  v.  Walker^  98  Ala.  310.    The  judgment  is 

Affirbojd. 


Georgb  L.  Jarrett,  appellee,  v.  John  D.  Hoover 

et  al.,  appellants. 

Filed  Mabch  3, 1898.    No.  9562. 

L  Judicial  Sales:  Appraisement.    After  property  has  been  sold  under 
a  decree,  the  appraisement  can  be  assailed  only  for  fraud. 


:  .    The  action  of  appraisers  of  realty,  under  an  order 

of  sale,  in  returning  the  value  of  the  property,  in  fixing  the  amount 
of  prior  liens  at  a  greater  sum,  and  in  finding  defendant's  interest 
of  no  value.  Is  a  sufficient  compliance  with  the  Code  of  Civil  Pro- 
cedure (sees.  491a-491c),  requiring  the  interest  of  defendant  to  be 
appraised  at  its  real  value  in  money. 


:  Obdek  of  Sale.    A  decree  of  foreclosure  may  be  executed 

without  order  of  sale.    If  one  be  issued,  it  cannot  limit  the  power 
conferred  by  the  decree. 

: :  Return:  Time.    Section  510  of  the  Code  of  Civil  Pro- 


cedure, fixing  the  time  within  which  an  execution  shall  be  made 
returnable,  is  not  applicable  to  orders  of  sale  issued  on  decrees  (A. 
fbreclosure. 


5. :  :   .    A  foreclosure  sale  will  not  be  set  aside 

merely  because  the  order  of  sale  was  not  returned  within  sixty 
days  of  its  date. 

Appeal  from  the  district  count  of  Madison  county. 
Heard  below  before  Sullivan,  J.    Affirmed. 

8.  0.  Camphelly  for  appellants. 

Reed  d  OrosSy  contra. 

NORVAL,  J. 

This  is  the  second  appearance  of  this  cause  in  this 
court.    {Jarrett  v.  Hoover,  41  Neb.  231.)     The  action  was 
to  foreclose  a  mechanic's  lien,  and  upon  the  former  ap- 
peal the  decree  of  the  district  court  foreclosing  the  lien 
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was  affirmed.  Subsequently  an  order  of  sale  was  issued 
by  the  clerk  of  the  trial  court  and  the  premises  were  sold 
thereunder,  but  which  sale  was  tset  aside  on  motion  of 
the  defendants.  On  January  27,  1897,  a  second  order  of 
sale  was  issued  upon  the  decree,  the  property  was  ap- 
praised, the  appraisers  cei-tifying:  '*The  interest  of 
John  D.  Hoover,  Jr.,  et  a/.,  defendants,  we  valued  at 
no  dollars;"  and  in  pursuance  of  proper  notice,  the  real 
estate  was  sold  on  March  1  of  that  year  for  the  sum  of 
|2,000.  The  order  of  sale,  with  the  return  of  the  sheriff 
indorsed  thereon  showing  his  proceedings  under  the  writ, 
was  filed  in  the  office  of  the  clerk  of  the  district  court  ou 
March  29, 1897.  Objections  to  the  second  sale  were  filed, 
which  were  overruled,  and  the  sale  confirmc^d.  To  re- 
verse  this  last  order  is  the  purpose  of  this  appeal. 

It  is  urged  that  the  property  was  appraised  too  low, 
and  that  certain  amounts  were  deducted  by  the  ap- 
'praisers  as  mortgage  liens  upon  the  lands,  which  the 
court  had  decreed  not  to  be  liens  upon  the  premises.  These 
objections  come  too  late,  since  they  were  made  for  the 
first  time  after  the  sale.  Appraisement  can  be  attacked 
only  for  fraud,  after  the  property  has  been  sold.  {V ought 
V.  Foxncorthy,  38  Keb.  790;  ^mith  r.  Foxaortluf,  39  Neb. 
214;  Eckhind  t\  Willw,  44  Neb.  129;  Kearmij  Land  &  In- 
vestment  Co,  v.  A-HpirucaU,  45  Neb.  601;  OreraJl  v.  Mc^hane^ 
49  Neb.  64;  Griffith  v.  Jenkins,  50  Neb.  719;  Hamer  v.  Mr- 
Feggan,  51  Neb.  227;  Omaha  Loan  &  Trust  Co.  v.  Bertrand, 
51  Neb.  508.)  If  deductions  from  the  gross  value  of  the 
real  estate  were  improperly  made  by  the  appraisers  on 
account  of  mortgages  which  were  not  liens,  then  the 
interest  of  the  defendants  was  appraised  too  low,  and 
such  objection,  to  be  available,  should  have  been  filed  in 
the  court  below  before  the  sale,  as  no  fraud  in  making 
the  appraisement  is  established  by  the  evidence. 

It  is  next  argued  that  the  defendants'  interest  in  the 
premises  was  not  ascertained  and  reported  by  the  ap- 
praisers as  required  by  section  491  et  seq.  of  the  Code  of 
'^ivil    Procedure.    This    contention    is    without    merit. 
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T\iey  fixed  the  value  of  the  property  at  $2,300,  asier 

tained  the  liens,  prior  to  plaintiff's,  to  be  |10,1U1.44,  and 

folio vred  this  ^'ith  a  finding  tbat  "the  interest  of  John 

B.  Hoover,  Jr.,  et  a/.,  defendants,  we  value  at  no  dollars,'' 

which  -was  equivalent  to  a  .declaration  that  the  defend 

ants'  interest  in  the  property  had  no  money  value;   in 

other  words,   that  the  incumbrances  against  the  land 

equaled  or  exceeded  the  value  thereof.     But  that  fact 

would  not  defeat  a  sale. 

It  is  finally  insisted  there  was  error  in  not  vacating  the 
sale,  because  the  sheriff  did  not  make  return  of  the  order 
of  sale  within  sixty  days  from  the  date  thereof,  accord- 
ing to  the  commands  of  the  writ.     An  execution  issued 
out  of  a  court  of  record  is  required  to  be  returned  by  the 
officer  to  the  clerk  of  the  court  whence  it  issued  within 
sixty  days  from  the  date.     (Code  of  Civil  Procedure,  sec. 
510.)     But  there  is  no  statute  in  this  state  fixing  the  time 
within  which  orders  of  sale  are  returnable,  and  it  would 
be  legislation  for  the  courts  to  hold  that  said  section  510 
of  the  Code  is  applicable  to  such  writs.     By  an  unbroken 
line  of  authorities  this  court  has  held  that  no  order  of 
sale  need  be  issued  to  enforce  a  decree  of  foreclosure,  but 
that  the  decree  itself  is  sufficient  authority  to  the  officer 
or  other  person  designated  in  the  decree  to  make  the  sale. 
iKfctor  i\  liotton,  3  Xeb.  171;  Parrat  v.  Neligh,  7  Neb.  458; 
Fried  r.  Stone,  14  Xeb.  398,  402;  Wyant  v.  Tuthill,  17  Neb. 
495;   Johnson  v.  Colby,  52  Neb.  327.)     In  Fried  v.  Stone, 
Hupra.  it  w^as  decided  that  misstatements  in  an  order  of 
sale  of  the  date  and  amount  of  the  decree  did  not  invali- 
date the  sale.     Doubtless,  the  court  rendering  the  decree 
may  fix  the  period  within  which  it  shall  be  executed,  or 
the  order  of  s^ile  issued  thereon  shall  be  returned.     But 
if  no  limitation  as  to  time  is  specified  in  the  decree,  the 
clerk  of  the  court  is  without  authority  to  designate  in  the 
order  of  sale  the  date  when  the  writ  shall  be  returned, 
and  if  he  do  so  it  is  of  no  binding  force.     It  was  ex- 
pressly decided  in  Amoslrag  Savin ffs  Bank  v.  Rohhinn,  53 
Xeb.  776,  that  a  foreclosure  sale  will  not  be  set  aside 
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merely  be(?au8e  the  order  of  sale  was  not  returned  within 
sixty  days  of  its  date.     The  order  confirming  the  sale  is 

Affirmed. 
Sullivan,  J.,  not  sitting. 


t^HARLES  Bartels  bt  al.  v.  Frederick  Sonnbnschbin 

ET  AL. 

F11.BD  March  3, 1898.    No.  7781 

1.  Review:  Final  Order.    To  obtain  a  review  there  must  be  a  final 
order  or  Judgment  on  the  merits  of  the  action  in  the  court  below. 

2. :  .    An  order  overruling  a  plea  in  abatement  is  not  a 

final  order. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.    Proceeding  in  error  dis- 

missed. 

Morris,  Beekman  d  Mar  pie,  M.  McLaughlin,  and  T,  M. 
Franse,  for  plaintiffs  in  error. 

J.  C,  Cmoin,  J.  C.  Crawford,  and  E.  K,  Yalentiiie,  contra. 

NORVAL,  J. 

•  ■ 

This  is  the  second  appearance  of  the  cause  in  this 
court.  On  the  first  submission  the  judgment  of  the  trial 
court  was  affirmed.  (Sonnenschein  v.  Bartels,  37  Neb'. 
592.)  A  rehearing  was  allowed  and  a  second  submission 
was  taken,  which  resulted  in  a  judgment  of  reversal,  and 
tlie  cause  was  remanded  to  the  district  court  for  further 
proceedings.  (41  Neb.  703.)  The  action  was  for  the 
conversion  of  a  stock  of  general  merchandise.  The  an- 
swer sets  up  two  defenses,  the  first  being  matters  in 
abatement  to  the  suit,  iiiid  the  other  relating  to  tlu^ 
merits  of  the  controversy.  Upon  the  second  trial  in  the 
court  below  the  iury  returned  two  verdicts,  one  in  favor 
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of  the  plaintiffs  as  to  the  plea  in  abatement  interposed 
by  the  defendants,  and  the  other  finding  for  the  defend- 
ants as  to  the  issues  joined  on  the  merits.  This  last  ver- 
dict was  set  aside  on  motion  of  the  plaintiffs,  and  the 
defendants'  separate  motions  for  a  new  trial  were  over- 
rnled,  and  the  judgment  was  entered  that  "the  defend- 
ants and  each  of  them  are  within  the  jurisdiction  of  the 
court,  and  that  part  of  the  answer  filed  by  the  defendants 
herein,  designated  and  denominated  as  the  first  ground 
of  defense,  wherein  and  whereby  is  pleaded,  be,  and  the 
same  is  hereby,  dismissed  from  the  case  and  stricken,  and 
eliminated  from  the  answer/'  The  defendants  have 
prosecuted  error  x)roceeding  to  this  court.  No  final  judg- 
ment has  been  entered  on  tlie  merits  in  the  court  below, 
but  the  action  is  there  pending  and  undetermined. 

The  order  above  set  forth  is  not  one  to  which  eiTor  will 
lie  until  the  final  disposition  of  the  case  by  the  district 
court.  Had  a  general  demurrer  been  sustained  to  the 
first  defense  of  the  answer,  or  said  defense  been  stricken 
from  the  pleading,  on  motion,  the  ruling  could  not  be 
reviewed  before  final  judgment  was  entered  on  the 
merits,  and  the  same  is  equally  true  of  the  order  herein 
assailed.  (School  D'n^ind  r.  Cooper,  29  Neb.  433;  Welch 
r.  Calhoun,  22  Neb.  166;  Brown  v.  Edyerton,  14  Neb.  453; 
Grimes  v.  (luiinlHrlaiiK  27  Neb.  605;  Bartram  r.  Hhermany 
46  Neb.  713;  Lctcis  v.  Barker,  46  Neb.  662;  Hall  County  v. 
Smith,  49  Neb.  274.)  For  want  of  jurisdiction  the  peti- 
tion in  error  is 

Dismissed. 


HARmsoN  H.  Bi^OGETT  V.  James  H.  McMurtry  bt  al. 

Filed  March  3, 1898.    No.  7851. 

L  Beview:  Ruliwcjs  on  EJvidence.  The  exclusion  of  testimony  which 
does  not  tend  to  establish  either  a  cause  of  action  or  defense  is  not 
ground  for  reversal. 

1 : :  Assignments  of  Error.    An  assignment  in  a  petition 
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in  error  of  "errors  of  law  occurring  at  the  trial"  is  insufficient  to 
present  for  review  the  rulings  of  the  court  below  on  the  admission 
or  exclusion  of  testimony. 

3.  :    Points   Not   Abu  led.    Alleged   errors   not   i^ef  erred  to   or 

argued  in  the  bilefs  are  waived. 

Errok  from  the  district  couil  of  Lancaster  county. 
Tried  below  before  Stuode,  J.     Affirmed. 

H.  H.  Blodgctt,  pro  se. 

Webster,  Rose  &  FisherdicJc,  contra. 

NORVAL,  J. 

This  action  was  to  recover  damages  for  wrongful  inter- 
ference with  the  title,  not  of  record,  to  lot  4,  in  block  49, 
in  the  city  of  Lincoln,  alleged  to  have  been  sustained  by 
the  execution  of  a  quitclaim  det»d  covering  said  lot  and 
other  property  by  the  defendants  to  the  Omaha  &  Repub- 
lican Valley  Kailroad  C'ompany.  Verdict  and  judgment 
were  against  the  i)laintiiT,  and  he  has  brought  the  record 
here  for  review. 

A  brief  reference  to  the  facts  is  essential  to  an  under- 
standing of  the  (luestions  presented.  On  Februai'y  3, 
1876,  the  defendants,  by  a  deed  of  general  warranty,  con- 
veyed the  lot  in  controversy  to  E.  ^lary  Gregory,  which 
deed  was  not  placed  ui)on  rtn-oid.  On  June  9,  18S8,  the 
defendants  made  and  delivered  a  quitclaim  deed  to  the 
railroad  company  for  the  lot  aforesaid.  Plaintiff  con- 
tends that  prior  to  said  last  (conveyance  E.  ^lary  Gregory 
and  her  husband,  J.  S.  Gregory,  for  value  sold  the  prop- 
erty to  one  Joseph  Taylor,  who,  it  is  alleged,  made  a  deed 
of  quitclaim  of  the  property  to  the  plaintiff  on  September 
3,  1890.  This  last  deed  was  excluded  from  the  jury,  as 
evidence,  on  the  trial,  which  ruling  is  assigned  for  error. 
It  was  properly  excluded  for  two  reasons:  First,  the  al- 
leged conveyance  of  the  lots  by  Gregory  to  Taylor  was 
denied  in  the  defendants'  answer,  and  the  proofs  failed  to 
establish  that  such  deed  was  ever  made  and  delivered. 
If  Taylor  had  no  title  to  the  property,  he  could  convey 
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none  to  Blodgett.  That  is  clear.  Again,  the  deed  from 
Taylor  was  made  subsequent  to  the  conveyance  to  the 
railroad  company,  and  only  purported  to  quitclaim  to 
plaintiff  the  grantor's  right,  title,  and  interest  in  the  lot 
itself,  and  did  not  assign  to  the  grantee  any  right  of  ac- 
tion the  grantor  may  have  had  against  the  McMurtrys. 
To  entitle  plaintiff  to  recover  it  devolved  upon  him  to 
prove,  by  competent  evidence,  that  the  title  to  the  prop- 
erty was  in  himself  at  the  time  the  deed  to  the  railroad 
company  was  made,  or  that  the  person  holding  such  title 
assigned  to  plaintiff  the  claim  against  the  defendants  for 
compensation.  The  deed  to  Taylor  did  not  tend  to  estab- 
lish either  of  these  facts,  and  it  was  not  error  to  refuse 
to  permit  it  to  go  in  evidence. 

It  is  next  insisted  that  the  court  below  erred  in  the 
exclusion  of  the  following  offer  made  by  plaintiff,  as 
shown  by  the  bill  of  exceptions:  "The  plaintiff  offers  t6 
prove  that  at  the  time  of  the  transfer  in  question  it  was 
agreed  between  Mr.  Blodgett  and  Taylor  that  Mr.  Blod- 
gett should  have  Mr.  Taylor's  right  to  the  title,  as  well 
as  any  and  all  damage  to  the  title  to  the  property  in  con- 
troversy— lot  4,  block  49, — and  that  it  was  the  intention 
of  the  parties  at  that  time  to  transfer  all  right  held  by 
Taylor  at  that  time."  The  exclusion  of  the  foregoing 
was  not  specifically  assigned  as  error  in  the  petition  in 
error,  the  assignment  therein  being  "errors  of  law  oc- 
curring at  the  trial  and  duly  excepted  to."  This  was  in- 
sufficient to  present  for  review  in  this  court  any  ruling 
made  in  the  court  below  on  the  admission  or  exclusion  of 
testiiuony.  (Murphy  i\  Gould,  40  Neb.  728;  Houston  v.  City 
of  Oiimlui  U  Neb.  63;  Wanzer  v.  State,  41  Neb.  238;  Mullen 
V.  J/o/r//?,  43  Neb.  596;  Imkoff  v.  Richards,  48  Neb.  590.) 

The  giving  and  refusing  of  instructions  are  made  the 

basis  of  two  assignments  in  the  petition  in  error,  but 

such  assignments  not  having  been  argued  in  the  briefs 

are  deemed  waived.     (Peaks  v.  Lord,  42  Neb.  15;  Madsrn 

t.8t4ite,  44  Neb.  631;  (Haze  v.  Parcel,  40  Neb.  732;  Johnson 

V,  GhUcL  46  Neb.  817.)     The  judgment  is 

7 


Affiumed. 
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M  215  State  of  Nebraska,  ex  rel.  Douglas  County,  v.  J.  F. 

%  S)  Cornell,  Auditor  of  Public  Accounts. 

Filed  Maboh  3, 1898.    No.  9811. 

1  statutes:  Constbuction.  Special  proyislonB  In  a  statute  In  regard 
to  a  particular  subject  control  general  proyisions. 

2.  Election  to  Vote  County  Bonds:  Result.  Under  section  134,  article 
1,  chapter  18,  Compiled  Statutes  1897,  a  majority  of  all  the  votes 
cast  at  the  election  is  sufficient  for  the  adoption  of  a  proposition 
to  issue  county  funding  bonds,  where,  by  their  issuance,  tlie 
amount  of  the  county  indebtedness  is  not  increased,  and  the  rate 
of  interest  is  reduced. 

8.  Statutes:  Titles:  Amendments.  Where  the  title  to  a  bill  is  to 
amend  a  designated  section  of  a  law,  no  amendment  is  permissible 
which  is  not  germane  to  the  particular  original  section  proposed 
to  be  changed.    State  v,  Tibbets,  52  Neb.  228,  followed. 


4. :  :  .    The  amendment  to  section  134,  article  1, 

chapter  18,  Compiled  Statutes,  made  by  the  legislature  of  1883 
(Session  Laws  1883,  p.  191)  is  germane  to  the  original  section,  and 
fairly  within  the  scope  of  the  title  of  the  amendatory  act 

Original  application  for  maDdamus  to  compel  re- 
spondent to  register  funding  bonds  of  Douglas  county. 
Writ  allowed. 

William  D.  BecJcett,  for  relator. 

0.  J.  Smyth,  Attot^ney  Oeneral,  and  Ed  P.  Smith,  Deputy 
Attorney  Oeneral,  contra. 

NORVAL,  J. 

The  purpose  of  this  proceeding  is  to  compel  the  re- 
spondent, as  auditor  of  public  accounts,  to  register  and 
certify  to  the  legality  of  180  funding  bonds  of  Douglas 
county  of  f  1,000  each.  It  is  disclosed  that  the  proposi- 
tion to  issue  these  bonds,  for  the  purpose  of  funding  the 
outstanding  indebtedness  of  the  county,  was  submitted 
to  the  electors  thereof  at  the  general  election  held  on 
November  2,  1897;  that  the  total  vote  cast  at  said  elec- 
tion was  18,762,  of  which  12,061  votes  were  in  favor  of 
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the  proposition,  and  against  it  3,749  votes;  that  the 
valid  outstanding  indebtedness  of  the  county  proposed 
to  be  funded  by  the  issuance  of  said  bonds  was  drawing 
interest  at  the  rate  of  seven  per  cent  per  annum,  and  that 
the  bonds  in  question  bear  four  and  one-half  per  cent  in- 
terest per  annum,  and  their  issuance  does  not  increase  the 
amount  of  indebtedness  of  the  county.  The  respondent 
has  refused  to  register  or  to  certify  as  to  said  bonds  for 
the  reason  he  is  in  doubt  whether  section  30,  or  section 
134  of  article  1,  chapter  18,  Compiled  Statutes, determines 
the  number  of  votes  necessary  to  authorize  the  issuance  of 
funding  bonds.  The  proposition  for  funding  the  indebt- 
edness of  the  county  did  not  receive  two-thirds  of  all  the 
votes  cast  at  the  election;  hence,  if  said  section  30  ap- 
plies, the  bonds  failed  to  receive  a  sufficient  vote  in  their 
favor.  On  the  other  hand,  if  said  section  134  governs 
and  controls  this  case,  it  is  conctnled  the  bonds  were 
legally  carried,  and  are  entitled  to  registration  as  valid 
obligations  of  the  county,  inasmuch  as  the  bond  proposi- 
tion received  a  majority  of  all  the  votes  cast  at  the  elec- 
tion. 

Said  section  30,  requiring  two-thirds  of  all  the  votes 
cast  at  an  election  to  adopt  a  proposition  submitted  to  a 
vote  of  the  people  of  a  county  involving  the  issuance  of 
bonds  is  a  general  provision,  and  applicable  to  all  kinds 
of  bonds,  where  there  is  no  special  law  upon  the  subject. 
It  is  plain  that  sections  132  to  13G,  inclusive,  of  said  arti- 
cle 1,  chai)ter  18,  Compiled  Statutes,  in  express  terms 
relate  exclusively  to  the  subject  of  funding  county  in- 
debtedness, and  to  the  issuance  of  bonds  for  that  pur- 
pose. Section  134  provides,  inter  alia,  "That  where,  by 
the  issuance  of  the  proposed  bonds,  the  rate  of  interest 
on  said  indebtedness  will  be  reduced,  and  the  amount 
of  the  indebtedness  will  not  be  increased,  a  majority  of 
the  votes  cast  shall  be  sufficient  to  adopt  the  proposi- 
tion." The  foregoing  is  a  specific  provision  relating 
solely  to  a  particular  subject,  namely,  the  issuing  of 
bonds  for  the  purpose  of  funding  county  indebtedness, 
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and  is  applicable  in  all  cases  where  such  bonds  diminish 
the  rate  of  interest  on  the  indebtedness,  and  the  amount 
of  the  indebtedness  is  not  thereby  increased.  It  is  a 
firmly  established  rule  of  construction  in  this  state  that 
special  provisions  in  a  statute  in  regard  to  a  particular 
subject,  control  general  provisions.  This  principle  was 
determined  in  State  v,  Cornell,  53  Neb.  556,  where  the 
authorities  upon  the  question  are  collated. 

After  the  submission  of  the  cause,  and  the  foregoing 
portion  of  this  opinion  had  been  prepared,  a  reargument 
was  ordered  by  the  court,  on  its  own  motion,  upon  the 
proposition  whether  the  proviso  clause  of  said  section 
134,  already  quoted,  is  inimical  to  that  part  of  section 
11,  article  3,  of  the  constitution,  which  provides  that  "no 
bill  shall  contain  more  than  one  subject,  and  the  same 
shall  be  clearly  expressed  in  its  title."  Counsel  for  re- 
lator, in  compliance  with  the  suggestion  of  the  court, 
has  filed  a  brief  in  support  of  the  validity  of  the  law, 
which  he  has  supplemented  with  an  able  oral  argument 
at  the  bar.  Consideration  will  now  be  given  to  the  con- 
stitutional question  already  mentioned. 

The  legislature  of  1879  passed  a  law  entitled  '*An  act 
concerning  counties  and  county  officers"  (Session  Laws 
1879,  p.  353),  which  has  been  carried  into  the  various 
editions  of  the  Compiled  Statutes  as  article  1  of  chapter 
18.  Sections  132  and  134  of  said  act  are  in  the  language 
following: 

"Sec.  132.  The  county  board  of  any  county  in  the  state 
of  Nebraska  are  hereby  authorized  and  empowered  to 
issue  coupon  bonds  of  such  denominations  as  they  may 
deem  best,  sufficient  to  pay  the  outstanding  and  unpaid 
warrants  and  indebtedness  of  such  county;  Provided, 
That  the  county  board  of  any  such  county  may  limit  the 
provisions  of  this  sub-division  to  any  fund  or  funds  of 
said  county;  Provided,  fvrther,  That  in  no  event  shall 
bonds  be  issued  to  a  greater  amount  than  ten  per  cent  of 
the  assessed  valuation  of  such  county;  And  provided 
furtJier,  That  the  county  board  shall  first  submit  the  ques- 
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lion  of  issuing  said  bonds  to  a  vote  of  the  qualified  elec- 
tors of  such  county. 

"Sec.  134.  It  shall  be  the  duty  of  the  county  board  of 
any  county  issuing  bonds  under  the  provisions  of » this 
subdivision  to  ascertain  the  highest  price  at  which  said 
bonds  can  be  negotiated,  and  to  embrace  in  the  proposi- 
tion submitted  to  the  qualified  electors  under  this  act 
the  minimum  price  at  which  said  bonds  shall  be  sold; 
Provided^  That  no  bonds  issued  under  the  provisions  of 
this  subdivision  shall  be  sold  for  less  than  eighty-five  per 
cent  of  their  par  value." 

In  1883  the  legislature  amended  both  of  said  sections, 
and  others,  under  the  title  "An  act  to  amend  sections 
132, 134,  135,  136,  and  137  of  chapter  18  of  the  Compiled 
Statutes,  entitled  'Counties  and  County  Officers.' "     (Ses- 
sion  Laws   1883,   p.   191.)     The   proviso   clause  of  the 
original  section  134  was  so  amended  as  to  prohibit  the 
sale  by  county  boards  of  funding  bonds  at  a  sum  less 
than  their  par  value,  and  a  second  proviso  was  at  the 
same  time  added  to  said  section,  the  one  involved  herein 
and  already  set  out,  which  we  again  quote:  "A/«J  provided 
further.   That  where,   by  the  issuance  of  the  proposed 
bonds,  the  rate  of  interest  on  said  indebtedness  will  be 
reduced,  and  the  amount  of  the  indebtedness  will  not  be 
increased,  a  majority  of  the  votes  cast  shall  be  sufficient 
to  adopt  the  proposition."     That  the  provision  of  section 
II,  article  3,  of  the  constitution  of  this  state  requires 
that  the  title  to  an  act  must  fairly  express  the  subject  of 
legislation,  is  so  well  established  by  the  decisions  of  this 
court  as  to  make  a  discussion  of  the  subject  at  this  time 
wholly  unnecessary.     If  the  subject-matter  of  a  law  is 
not  embraced  within  the  scope  of  the  title  adopted  by 
the  lej^slature,  the  constitutional  requirement  is  vio- 
lated, and  the  legislation  cannot  be  upheld.     This  doc- 
trine   is    applicable   alike   to   original    legislation    and 
amendatorj^  statutes,  so  that  where  a  title  to  a  bill  is  to 
amend  an  existing  section  of  an  act,  no  amendment  cnn 
be  made  which  is  not  germane  to  such  original  section. 
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The  decisions  of  this  and  other  courts  so  holding  were 
reviewed  at  length  in  the  opinion  in  State  v.  TibhetSy  52 
Neb.  228.  The  doctrine  stated  is  not  assailed  by  counsel 
for  ^;^lato^,  but  he  argues  that  the  amendment  to  said 
section  134,  made  in  1883,  is  germane  to  the  original  sec- 
tion. The  writer  entertains  no  doubt  that  said  amend- 
ment was  entirely  germane  to  said  section  132  above  set 
out,  and  could  have  been  properly  attached  to  said  sec- 
tion as  an  amendment,  since  that  section  originally 
treated  of  the  subject  of  issuing  county  funding  bonds 
and  expressly  provided  that  the  proposition  to  issue  such 
bonds  should  be  first  submitted  to  the  qualified  voters  of 
the  county  for  their  adoption  or  rejection.  It  requires 
no  argument  to  demonstrate  that  any  legislation  fixing 
the  vote  essential  to  authorize  the  issuance  of  such  bonds, 
with  propriety,  could  have  been  engrafted  on  to  said 
original  section  132,  by  way  of  an  amendment.  The  ques- 
tion, however,  with  which  we  are  concerned  is  not  whether 
the  legislature  selected  the  most  appropriate  section  to 
which  to  attach  the  amendment  in  question,  but  whether 
the  new  legislation  was  cognate  to  the  subject  embraced 
in  said  original  section  134.  An  examination  of  said 
section  discloses  that  in  express  terms  it  required  county 
boards  desiring  to  issue  such  bonds  to  ascertain  the 
highest  prices  at  which  said  bonds  can  be  negotiated, 
and  to  embrace  in  the  proposition  submitted  to  the  elec- 
tors the  minimum  sum  at  which  said  bonds  should  be 
sold,  which  provision  indicates  that,  to  some  extent,  sec- 
tion 134,  as  it  originally  stood,  related  to  the  subject  of 
submitting  the  proposition  to  issue  county  funding  bonds 
to  a  vote  of  the  electors  and  the  manner  of  such  submis- 
sion. My  associates  are  of  the  opinion  that  the  addition 
of  a  provision  to  said  section  designating  the  affirmative 
vote  required  to  authorize  the  issuance  of  such  bonds, 
where  the  indebtedness  is  not  increased  by  the  issuance, 
and  the  rate  of  interest  is  thereby  diminished,  is  germane 
to  the  original  subject  of  legislation,  and  therefore  is 
not  inhibited  bv  section  11,  article  3,  of  the  constitution. 
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To  this  conclusion  the  writer,  with  some  mis<»:ivin<»-8  as 
to  its  soundness,  yields  assent,  on  tin*  ground  that  a 
statute  will  not  be  declared  invalid  unless  it  <h*arly  con- 
travenes the  fundamental  law.  No  valid  objection  to 
the  rej^istration  of  these  bonds  havinjx  been  given  by  the 
respondent,  a  peremptory  writ  will  issue  in  accordance 

with  the  prayer  of  the  petition. 

Writ  allowed. 


William  O.  Gilbkut,  Administrator,  v.  Rkoixa 

il  arrow. 

.    Filed  March  3, 1898.    No.  9558. 

1.  Practice:  Eriuinkous  Oki)Ek»:    Laciirs.    When  an  order  has  been 

irregularly  obtained  ag:ainst  a  party  it  is  his  duty  to  bring  the 
matter  to  the  attention  of  the  court  before  proceeding  to  a  trial 
of  the  cause. 

2.  Hew  Trial:  Waivkr  ok  Error.    M.  obtained  a  verdict  in  her  favor. 

which  was  set  aside  without  service  upon  her  of  notice  as  required 
by  the  rules  of  the  court.-  She  made  no  complaint  during  the 
term,  nor  until  after  there  bai  been  another  trial  and  an  adverse 
verdict  and  judgment  rendered  against  her.  ffrld,  That  she  had 
waived  her  right  to  complain  of  the  irregularity. 

3.  Judgments:  PRocEDi'nE  to  Vacate.    A  party  who  seeks  the  va- 

cation of  a  judgment  after  the  term  at  which  it  was  rendered 
must  allege  and  prove  that  he  has  a  valid  cause  of  action  or 
defense,  and  to  entitle  him  to  relief  the  court  must  adjudge  that 
such  cause  of  action  or  defense  is  prima  facie  valid. 

Error   from   the  district   court   of   Douglas   county. 
Tried  below  before  SccnT,  J.     R^.versid. 

(yXeill  d  Gllberty  for  plaintiff  in  error. 

}'irffil  O.  Sirirkler  and  Byron  O.  Burhank^  contra. 

SUlXlVAN,  J. 

Regina  ^farrow  sued  Emily  Hespeler  in  the  district 
court  of  Douglas  county  for  an  assault  and  battery.     A 
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trial  to  a  jury,  on  «Tiine  22,  1894,  resulted  in  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  |4,000.  The  defend- 
ant filed  a  motion  for  a  new  trial  on  the  day  the  verdict 
was  returned,  and  on  the  following];  day  the  motion  was 
granted.  The  verdict  was  set  aside  and  a  new  trial 
awarded.  On  October  23,  1894,  there  was  a  retrial  of 
the  cause,  resultin<>'  in  a  verdict  for  the  defendant.  On 
the  17th  of  the  following  month,  a  motion  by  plaintiff 
for  a  new  trial  being  denied,  judgment  was  entered  on 
the  verdict.  On  Februarv  19,  1895,  the  defendant  died 
and,  soon  after,  William  O.  Gilbert,  the  plaintiff  in  error, 
was  appointed  administrator  of  her  estate  and  the  cause 
revived.  On  April  25,  1895,  the  plaintiff  filed  a  motion 
asking  for  the  vacation  of  the  order  entered  on  June  23, 
1894,  setting  aside  the  verdict  of  the  jury  and  granting 
a  new  trial,  for  irregularity  in  obtaining  such  order. 
The  alleged  irregularity  consist(»d  in  the  failure  to  give 
written  notice  to  the  plaintiff  or  her  counsel  of  the  hear- 
ing of  the  motion,  and  in  representations  made  by  the 
attorney  for  the  defendant  to  the  court  that  such  notice 
had  been  waived.  This  motion  was  heard  and  overruled 
on  May  21,  1895,  the  controverted  question  at  the  hear- 
ing being  whether  Mr.  Strickler,  attorney  for  the  plain- 
tiff, was  present  in  court  and  participated  in  the  pro- 
ceedings which  resulted,  on  June  23,  1894,  in  the  order 
vacating  the  first  verdict.  It  was  conceded  that  the 
notice  required  by  the  rules  had  not  been  given.  Up  to 
this  point  all  the  proceedings  in  the  case  were  had  before 
the  branch  of  the  court  presided  over  by  Judge  Ambrose. 
But  on  Hay  1,  1896,  Judge  Ambrose  being  no  longer  on 
the  bench,  an  order  was  made  by  Judge  Scott  granting 
plaintiff  leave  to  file  another  motion  to  vacate  the  order 
of  June  23,  1894,  setting  aside  the  ?4,000  verdict.  This 
motion  was  accordingly  filed,  and  coming  on  to  be  heard 
on  May  5,  1896,  the  court  made  the  following  findings  of 
fact:  "After  argument  of  counsel  the  cuurt  finds  that  the 
order  of  June  23,  1894,  granting  a  new  trial,  was  made 
contrary  to  and  in  violation  of  the  rules  of  this  court, 
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to-wit,  rules  12, 13, 14,  and  27,  then  in  force  in  this  court, 
and  was  prejudicial  error  and  irregularlj-  granted  by  the 
court  and  obtained  by  the  defendant,  and  the  court 
would  set  aside  said  order  of  June  23,  1894,  granting 
said  new  trial,  had  this  court  jurisdiction  so  to  do.  The 
court  finds  that  the  plaintiff  did  not  waive  any  of  the 
rules  above  mentioned  and  did  not  consent  to  the  hear- 
ing on  said  motion  of  June  23,  1894,  and  was  not  per- 
sonally present  at  said  hearing,  and  that  there  was  bad 
faith  in  granting  said  order  of  June  23,  1894,  setting 
aside  the  verdict  of  $4,000  and  awarding  a  new  trial  in 
violation  of  the  rules  of  this  court.  The  court  finds  that 
the  plaintiff  would  be  granted  leave  to  argue  and  be 
heard  upon  the  motion  for  a  new  trial,  filed  June  22,  1894, 
had  this  court  jurisdiction,  power,  or  authority  in  law  to 
grant  such  leave."  Afterwards,  on  June  22,  1897,  the 
court  having  reached  the  conclusion  that  it  possessed 
the  necessary  power,  made  upon  the  facts  previously 
found  the  following  order:  "This  cause  coming  on  to  be 
heard  -for  a  final  order  upon  the  findings  of  facts  hereto- 
fore made  herein  on  the  5th  day  of  May,  1896,  and  the 
court  being  fully  advised  in  the  premises,  it  is  ordered, 
adjudged,  and  decreed  that  the  motion  filed  by  plaintiff 
May  4, 1896,  be,  and  the  same  is  hereby,  sustained  in  all 
things,  and  that  the  order  made  June  23,  1894,  setting 
aside  the  verdict  of  f4,000  in  favor  of  the  plaintiff  and 
granting  a  new  trial  to  the  defendant  Emily  Hespeler,  is 
hereby  vacated,  set  aside,  and  held  for  naught,  and  the 
said  verdict  for  |4,000  in  favor  of  the  plaintiff  is  hereby 
reinstated  in  full  force  and  effect;  also  that  the  proceed- 
ings relating  to  the  second  trial,  together  with  the  judg- 
ment thereon,  be  vacated,  set  aside,  and  held  for  naught, 
said  judgment  being  entered  on  November  17,  1894, 
against  the  plaintiff  for  costs,  and  that  the  plaintiff 

herein  have  and  recover  her  costs  herein,  taxed  at  | , 

to  all  of  which  the  defendant  herein,  William  O.  Gilbert, 
administrator  of  the  estate  of  Emily  Hespeler,  deceased, 
excepts  and  objects."    This  is  quite  a  sweeping  order  to 
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predicate  on  the  denial  of  plaintiff's  right  to  have  her 
counsel  make  a  speech  on  the  motion  for  a  new  trial 
which  was  submitted  and  sustained  on  June  23,  1894. 
Of  course,  the  right  to  be  heard  on  that  motion  was  a 
substantial  one,  and  for  an  unlawful  deprivation  of  it 
plaintiff  had  her  remedy ;  but  it  was  her  duty  to  move 
promptly;  she  was  required  to  be  diligent  in  presenting 
her  grievance  to  the  attention  of  the  court.  Her  counsel 
knew  that  a  new  trial  had  been  granted,  and  he  knew 
the  rules  of  the  court  which  entitled  him  to  notice  of 
the  motion.  In  other  words,  he  knew  that  the  court  had 
proceeded  irregularly;  he  knew  what  the  irregularity 
was,  and  was  only  ignorant  of  the  reason  for  the  court^s 
irregular  action.  Under  these  circumstances  what  duty 
did  the  law  impose  upon  him?  Might  he  conceal  from 
the  court  the  fact  that  the  new  trial  had  been  granted 
without  notice  to  him,  proceed  to  a  second  trial,  take 
advantage  of  the  verdict  if  it  should  be  in  his  favor,  and 
destroy  it  if  against  him?  We  think  not.  Litigants  can- 
not trifle  with  the  court.  They  must  act  with  candor  and 
in  good  faith.  Finesse  and  dissimulation  will  not  be 
tolerated.  Had  counsel  in  this  case  promptly,  during 
the  term,  challenged  attention  to  the  fact  that  the  order 
in  question  had  been  irregularly  granted,  the  matter  in 
controversy  could  have  been  settled  easily  and  without 
evidence.  The  presiding  judge  would,  no  doubt,  have 
had  a  distinct  recollection  of  what  transpired  when  the 
motion  was  submitted,  or,  if  in  doubt  about  the  matter, 
it  would  have  been  but  slight  inconvenience  to  vacate 
the  order,  hear  counsel's  argument,  and  then  make  such 
further  order  as  the  justice  of  the  case  required.  In- 
stead, however,  of  pursuing  the  course  indicated,  plain- 
tiff waited  almost  a  year — waited  until  there  had  been 
another  trial  and  an  adverse  verdict  and  judgment  ren- 
dered and  until  the  action  had  abated  by  defendant's 
death — before  taking  any  steps  to  secure  a  vacation  of 
the  irregular  order.  This  remarkable  tardiness  can  be 
explained  only  on  the  theory  that  she  had  acquiesced  in 
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the  order  of  the  court.  It  cannot  be  accounted  for  on 
the  assumption  that  she  did  not  sooner  know  of  the 
reason  for  the  court's  irregular  action.  She  could  easily 
have  ascertained  that  reason  had  she  cared  to  inquire. 
But  she  studiously  refrained  from  making  inquiry,  realiz- 
ing, of  course,  that  it  was  the  order  and  not  the  induce- 
ment to  it  which  had  bereft  her.  We  think,  under  these 
circumstances,  the  court  very  properly  overruled  plain- 
tifiTs  motion.  It  is  certainly  true  that  she  had  the  statu- 
tory right  to  file  a  motion  to  vacate  the  irregular  order  at 
any  time  within  three  years  from  the  date  on  which  it  was 
entered;  but  when,  with  full  knowledge  of  the  facts,  she 
proceeded  to  a  second  trial  without  bringing  the  matter  to 
the  attention  of  the  court,  it  must  be  presumed  that  she 
waived  this  right.  When,  without  protesting  against  the 
order,  she  moved  for  a  second  verdict  she  relinquished  her 
claim  on  the  first.  {/Etna  lAfe  Ins.  Co,  v.  McCormich,  20 
Wis.  279;  Nichols  v.  Nichols,  10  Wend.  [N.  Y.]  560;  Jen- 
kins  V.  Esterly,  24  Wis.  340;  Fletcher  v.  Wells,  6  Taunt. 
[Eng.]  191;  McfJoiinick  v.  Uoyan,  48  Md.  404.) 

The  new  evidence  submitted  by  the  plaintiff  on  the 
hearing  of  the  motion  before  Judge  Scott  on  May  5, 1896, 
merely  tended  to  impeach  certain  witnesses  who  had  tes- 
tified for  the  defendant  before  Judge  Ambrose  on  May 
21,  1895.  In  connection  with  the  other  evidence  it  was 
sufficient  to  warrant  the  court  in  finding  as  it  did  that 
the  order  of  June  23,  1894,  was  made  without  notice  to 
the  plaintiff  or  her  attorney  as  required  by  the  rules  of 
court.  But  in  view  of  the  history  of  the  case,  as  dis- 
closed by  the  record,  neither  the  evidence  nor  the  find- 
ings justify  the  order  of  June  22,  1897.  That  order  was 
not  made  within  the  limits  of  judicial  discretion  and  it 
must  be  set  aside.  There  is  also  another  reason  for  this 
conclusion.  Section  606  of  the  Code  of  Civil  Procedure 
is  as  follows:  "A  judgment  shall  not  be  vacated  on  mo- 
tion or  petition,  until  it  is  adjudged  that  there  is  a  valid 
defense  to  the  action  in  which  the  judgment  is  rendered, 
or,  if  the  plaintiff  seeks  its  vacation,  that  there  is  a  valid 
10 
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cause  of  action;  and  where  a  judgment  is  modified,  all 
liens  and  securities  obtained  under  it  shall  be  preserved 
to  the   modified  judgment."     In   the   case   of   Bond  i\ 
Wycof,  42  Neb,  214,  it  was  held  that  before  the  defend- 
ant was  entitled  to  have  a  judgment  against  him  set 
aside  under  the  provisions  of  sections  G02-611  of  the 
Code,  it  was  necessary  for  him  to  allege  and  prove  that 
he  had  a  valid  defense,  in  whole  or  in  part,  to  the  cause 
of  action  stated  in  the  petition.     In  Qilcrest  v,  Nantker, 
47  Neb.  58,  it  was  held  that  where  a  defendant  petitions 
for  a  new  trial  after  the  term  at  which  judgment  was 
entered,  he  must  plead  facts  showing  that  his  defense  is 
meritorious;    and  in  ThompHon  v,  Sharpy  17  Neb.  69,  it 
was  decided  that  when  the  plaintiflF  applies  for  a  new 
trial  after  the  adjournment  of  the  term  at  which  judg- 
ment was  rendered  against  him,  he  must  make  it  appear 
that  he  has  a  valid  cause  of  action.     But  to  entitle  plain- 
tiff to  the  order  of  June  22,  1897,  it  was  not  only  neces- 
sary for  her  to  allege  and  prove  a  valid  cause  of  action, 
but  it  was  also  necessary,  under  the  section  of  the  statute 
just  quoted,  to  secure  an  adjudication  that  her  cause  of 
action  was  prima  facie  valid.     {Janes  v.  Ilowell,  37  Neb. 
320;  Western  Assurance  Co.  v.  Klein,  48  Neb.  904.)     This 
she  failed  to  do,  and  such  failure  would,  of  itself,  require 
a  reversal  of  the  order.     {State  v.  Duncan,  37  Neb.  631.) 
The  conclusion  thus  reached  renders  unnecessary  a  de- 
cision of  other  questions  argued  in  the  briefs  of  counsel. 
A  nunc  pro  tunc  judgment  for  $4,000  having  been  ren- 
dered on  June  26,  1897,  in  plaintiff's  favor  on  the  first 
verdict,  it  is  hereby  reversed.     The  order  of  June   22, 
1897,  is  also  reversed   and   the   judgment   and  ordei-s 
therein  mentioned  are  reinstated  in  full  force  and  effect. 


Judgment  accordingly. 
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John  A.  Horbach,  appeixant,  v.  City  op  Omaha  et  al..,  JlJ^ 

M     83 
APPELLEES.  m   842 

54     83 
Filed  March  3, 1898.    No.  9644.  61   140 

L  Municipal  Oorporations :  Nuisance:  Taxation:  Police  Poweb: 
Statites.  a  statute  authorizing  municipal  authorities  to  drain, 
fill,  or  grade  lots  or  pieces  of  ground  within  the  corporate  limits 
"so  as  to  prevent  stagnant  water,  banks  of  earth,  or  other  nuisance 
accumulating  or  existing  thereon,"  and  providing  for  the  assess- 
ment of  the  entire  expense  of  the  improvement  against  the  prop- 
erty so  drained,  filled,  or  graded,  is  not  in  violation  of  the  pro- 
vision of  the  constitution  relating  to  special  taxation  for  local 
improvements.  The  enactment  of  such  a  law  is  a  warranted  exer- 
cise of  the  police  power  of  the  state. 


t  Nuisance:  Expense  of  Abatement:  Taxation.  But  where  the 
owner  of  the  land  is  en  itled,  by  the  terms  of  the  statute,  to  notice, 
and  an  opportunity  to  do  the  work  himself,  the  city  authorities 
have  no  jurisdiction  to  proceed  with  the  improvement  until  such 
notice  and  opportunity  have  been  given. 

1  Taxation:  Qi'ietino  Title.  When  the  statute  in  such  cases  requires 
notice  to  the  owner  and  no  notice  is  served,  an  assessment  against 
his  property  to  de.'ray  the  expense  of  grading  and  filling  the  same 
Is  wholly  void  and  will  b&  canceled  as  a  cloud  on  his  title 

Appeai.  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.     Reversed. 

The  opinion  contains  a  statement  of  the  case. 

VhnrleH  A.  Oost^,  for  appellant: 

Appellant  contends  that  if  the  city  filled  or  graded  said 
lots,  it  must  have  done  so  bv  rc^ason  of  their  condition 
being  a  nuisance;  that  as  a  condition  precedent  to  tlie 
city  causing  the  lots  to  be  filled  it  must  have  given  him 
notice  to  fill  or  grade  them;  that  it  never  gave  him  such 
notice,  and  therefore  the  alleged  tax  is  void.  (Compiled 
Statutes  1887,  ch.  12a,  sec.  29;  Cooley,  Taxation  [2d  ed.] 
365,  609;  First  Presbyterian  Church  v.  Citij  of  Fort  Wayne, 
36  Ind.  338;  In  re  Appeal  of  Powers,  29  Mich.  504;  People 
r.  Sneuih,  28  Cal.  612;  Smith  v.  Davis,  30  Cal.  536;  Taylor 
r.  Datcner,  31  Cal.  480;  Johnston  v.  City  of  Oshkosh,  21  Wis. 
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184;  Kneelnnd  v,  Citi/  of  Mihniukvv,  18  Wis.  431;  Atkins  o. 
Kinnan.  20  Wond.  [N.  Y.]  241.) 

The  special  assessment  souji^ht  to  be  made  in  this  case 
is  unconstitutional  because  tlie  section  of  the  charter 
under  which  such  work  is  to  be  done  is  contrary  to  the 
constitution.  (Constitution,  art.  9,  sec.  6;  Cimipiled  Stat- 
utes 1887,  ch.  12(/,  sec.  29;  Haimom  v.  City  of  Oniaha^  11 
Neb.  43.) 

W.  J.  Comirtl,  for  the  citv  of  Omaha. 

E,  H.  ^cott.  also  for  the  citj^  of  Omaha: 

The  provisions  of  the  statute  authorizing]^  the  mayor 
and  council  to  abate  a  nuisance  resulting  from  sta*»nant 
water,  by  draining,  filling,  or  grading  the  property 
whereon  such  nuisance  exists  and  levying  the  expense 
thereof  upon  such  pi*operty,  are  not  unconstitutional. 
{Bancroft  t\  City  of  Cambridffe,  12G  Mass.  438;  Fdrnsirorrh 
V,  City  of  Boston,  121  Mass.  173;  M'clch  r.  City  of  Boston, 
126  Mass.  442;  City  of  Charleston  v.  Wcri/cr,  17  S.  E.  Uep. 
[S.  Car.]  33;  f^mitli  v.  City  of  Milmmhr,  18  Wis.  69;  Don- 
nelly  v.  Decker,  17  N.  W.  Rep.  [Wis.]  389;  Bradley  r.  Neir 
York  d  N.  If,  R.  Co.,  21  Conn.  305;  O'Riley  r,  Kankakre 
Valley  Draining  Co,,  32  Ind.  169.) 

The  assessment  against  property  drained  of  the  cost 
of  drainage,  when  demande<l  as  conducive  to  public 
health  and  to  prevent  the  existence  of  a  nuisan(*e,  is  not 
an  exercise  of  the  taxing  power,  but  constitutes  merely 
a  proper  exercise  of  police  power  of  the  state.  {Thomp- 
son V,  Treasurer  of  Wood  Connty,  11  O.  Si.  678;  People  r. 
Mayor  of  Brooklyn,  4  X.  Y.  419;  Eyyptian  lA^ree  Co.  r. 
Hardin,  27  Mo.  495;  E,r  parte  A>/r  Orleans  Draining  Co,,  11 
La.  Ann.  338;  Palmer  r.  t^tnmph,  29  Ind.  329;  Anderson 
r,  Keinis  Draining  Co,,  14  Ind.  199;  Booth  v.  Town  of  Wood- 
hnry,  32  Conn.  128;  i^tate  v,  Sargent,  45  Conn.  373;  AnMin 
r,  Murray,  16  Pick.  [Mass.]  126;  French  f>.  Kirklaiid,  1 
Paige  Ch.  [N.  Y.]  117;  Woodruff  r.  Fisher,  17  Barb.  [N. 
Y.]  224;  Xorfleet  r,  Cromwell,  70  N.  Car.  634;  State  v.  City 
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CmncU  of  Charleston,  12  Rich.  [S.  Car.]  702;  State  v.  City  of 
Newarky  27  N.  J.  Law  185;  Cooley,  Taxation  [1st  ed.] 
402,  and  authorities  there  cited;  Village  of  Carthage  v. 
Frederick,  122  N.  Y.  268;  In  re  Oodard,  16  Pick.  [Mass.] 
504;  Union  R.  Co,  v.  City  of  Cambridge,  11  Allen  [Mass.] 
287;  Kirbyv.  Boylst on  Market  As^n,  14  Gray  [Mass.]  252; 
Reinken  v.  Fuehring,  6  Am.  R.  &  Oor.  Cas.  [Ind.]  82;  City  of 
Philadelphia  v.  Goudey,  36  W.  N.  Cas.  [Pa.]  246;  Phila- 
delphia V.  aiading,  36  W.  N.  Cas.  [Pa.]  247;  City  of  St. 
Louis  V.  St€7'n,  3  JIo.  App.  48;  Thorpe  v.  Rutland  &  B.  R. 
Co.,  27  Vt.  140;  Cominonwealth  v.  Alger,  7  Cush.  [Mass.] 
53,  84;  Chicago  B.  &  Q.  R.  Co.  v.  State,  47  Neb.  549.) 

Notice  of  the  proposed  abatement  of  the  nuisance  was 
unnecessary.  (Chicago,  B.  d  Q.  R.  Co.  v.  State,  47  Neb. 
549;  Baumgartner  v.  Hasty,  100  Ind.  575;  Lawton  v.  Steele, 
119  N.  y.  226;  Dunhar  v.  City  Council  of  Augusta,  ^(\  Ga. 
390;  Barker  V.  City  of  Omaha,  16  Neb.  271;  Durst  v.  Griffin, 
31  Neb.  673.) 

Ralph  W.  Breckenridge,  for  receiver  of  German  Savings 
Rank : 

The  city  had  power  and  authority  to  abate  the  nuisance 
oil  the  hits  in  controversy  and  assess  the  cost  thereof  upoji 
the  property,  (Smiley  r,  MacDonald,  42  Neb.  5;  City 
Counnl  of  City  of  Ch^irleston  v.  Werner,  38  S.  Car.  488.) 

Notice  of  the  proposed  abatement  of  the  nuisance  was 
not  necessary.  (North  Chicago  City  R.  Co.  v.  Town  of  Lake 
r/w,  105  111!  207;  King  v.  Davenport,  98  111.  305;  Wilson 
r.  Toirn  of  Philippi,  39  W.  Va.  75.) 

W.  A.  Saunders,  also  for  appellees. 

Sullivan,  J. 

An  ordinance  of  the  city  of  Omaha,  passed  in  1887,  de- 
clared certain  lots  owned  bv  John  A.  Horbaeh  to  be  a 
nuisani^e  and  directed  the  board  of  public  works  to  takf: 
the  necessary  steps  to  abate  such  nuisance.    This  wae 
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done.  The  lots  were  filled  with  earth  and  a  special 
assessment  against  ilnnn  was  afterwards  made  by  the 
city  anthorities  to  defray  the  cost  of  tlie  improvement. 
This  assessment  remaininu:  uni)aid,  the  property  was  sold 
and  a  tax  certificate  issued  to  the  jmrchaser,  who 
assij;:ned  the  same  to  the  (lerman  Savings  Bank,  of  which 
McCague  is  now  receiver.  This  action  was  brought  in 
the  district  court  for  Douglas  county  to  obtain  a  caucella- 
ti(m  of  the  tax  certificate  as  a  cloud  on  llorbach's  title. 
But  the  court  on  the  trial  adjudged  the  certificate  to  be  a 
valid  lien  and  ordered  the  lots  sold  for  its  satisfaction. 
Horbach  has  brought  the  case  here  on  appeal. 

The  steps  which  resulted  in  the  issuing  of  the  tax  cer- 
tificate trere  taken  under  se(*tion  29  of  the  charter  of 
1887,  which  is  as  follows:  *'The  mayor  and  council  shall 
have  power  to  require  any  and  all  lots  or  picc(»s  of  ground 
within  the  city  to  be  drained,  filled,  or  graded,  so  as  to 
prevent  stagnant  water,  banks  of  earth,  or  any  other 
nuisance  accumulating  or  existiug  thereon;  and  upon 
the  failure  of  the  own(»rs  of  such  lots  or  pieces  of  ground 
to  fill,  drain,  or  grade  the  same,  when  so  required,  the 
council  may  cause  su(*h  lots  or  piec^es  of  ground  to  be 
drained,  filled,  or  graded,  and  the  cost  and  expense 
thereof  shall  be  levied  upon  the  property  so  filled, 
drained,  or  graded,  and  colhM^ted  as  other  special  taxes.'' 
(Compiled  Statutes  1887,  ch.  12r^  sec.  29.)  The  validity 
of  this  section  is  assailed  on  the  ground  that  it  provides 
an  unconstitutional  basis  of  taxation.  The  contention 
is  obviously  unsound.  The  charge  authorized  by  the  sec- 
tion to  defray  the  expense  of  draining,  filling,  or  grading 
lots,  the  condition  of  which  amounts  to  a  nuisance,  is  not 
a  "tax"  or  ^'assessment'-  at  all  within  the  meaning  of 
those  terms  as  they  are  used  in  the  constitution.  The 
abatement  of  nuisances  menacing  the  public  health  or 
safety  is  the  main  purpose  of  the  law,  and  its  enactment 
was  a  warranted  exercise  of  tin*  police  power  of  the  state. 
iCone  V.  City  of  HartfonU  28  Conn.  3G3;  Williams  v.  Mayor 
of  Detroit,  2  Mich.  560;  Bancroft  v.  Cambridge^  126  Mass. 
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4?>S;  Booth  r.  Toirn  of  Wtjodhm/,  32  Conn.  12S;  Olieiley  v. 
Kunkahv  Valhi/  Drain'nu]  Co,,  32  Ind.  169;  Reeves  v.  Treun- 
mri\  8  O.  St.  333;  DonneUy  v.  Decker,  58  Wis.  4(}1;  Utate 
r.  Vity  of  Xnrark,  27  N.  J.  Law  185.) 

But  appellant  insists  that  if  the  law  is  valid  the  city 
was  not  justified  in  proceeding  under  it  without  notice  to 
him,  and  that  no  notice  was  ever  given.  The  decree  of 
the  district  couil  recites  that  no  written  notice  or  order 
Inquiring  Horbach  to  fill  or  grade  the  lots  was  ever 
served.  The  language  of  this  finding  implies  that  the 
rourt  mav  have  reached  the  conclusion  that  notice  in 
some  other  form  was  given,  but  after  a  diligent  search 
we  are  prepared  to  say  that  the  record  affords  no  evi- 
dential support  for  that  implication.  And  there  can  be 
in  this  case  no  presumption  of  law  to  supply  the  want  of 
proof.  (Hittchinson  r.  City  of  Omaha,  52  Ni^b.  345;  ^niith 
r.  City  of  Omaha,  49  Neb.  883.)  Under  the  section  of  the 
charter  above  quoted  it  is  quite  clear  that  tlie  power  of 
the  city  to  fill  or  grade  the  lots  in  question  at  the  owner's 
expense  depended  upon  a  previous  demand  having  been 
made  upon  him  to  do  the  work  and  a  refusal  on  his  part 
to  do  it.  Demand  and  refusal  were  indispensable  and 
prerequisite  to  the  authority  of  tlie  city  to  im])rove  the 
l»roperty  and  charge  it  with  the  expense  of  the  improve- 
Dient.  The  legislature  having  i)rescribed  the  terms  on 
which  the  city  was  authorized  to  make  assessments  of 
this  character,  the  power  to  make  them  could  be  lawfully 
exercised,  only,  when  there  had  been  a  substantial  com- 
pliance with  the  stat]ite.  This  proposition  is  well  (»stab- 
lisheil  by  authority.  {Anftir.^on  r.  Commissioners;  of  Hamil- 
ton County,  12  (),  St.  ()44;  MiUon  r.  Waeker,  40  Mich.  229; 
Kdmiston  v.  Ed  mist  on,  2  (>.  253;  Fass  v.  I^eehairer,  60 
Wig.  525;  Grace  r.  Board  of  Health,  135  Mass.  490;  Vitidi- 
lurgR.  Co.  V.  City  of  Fitchbunj,  121  Mass.  132;  Norihampton 
r.  AhelL  127  Mass.  507;  Hutchinson  v.  City  of  Omaha,  52 
Neb.  345;  Johnston  r.  City  of  Oshkosh,  21  Wis.  186.)  In 
the  case  last  mentioned,  which  involved  the  validity  of 
an  assessment  for  a  local  improvem^'Pt,  it  w<is  heW  that, 
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because  there  was  a  failure  to  comply  with  the  provisions 
of  the  statute  requiring  the  owner  of  the  property  to  be 
notified  and  given  an  opportunity  to  do  the  w  ork  himself, 
the  tax  was  unauthorized  and  wholly  void.  In  the  opin- 
ion of  the  court,  delivered  by  Dixon,  J.,  it  is  said:  "Every 
one  having  had  the  slightest  experience  in  such  matters 
knows  that  the  right  reserved  to  owners  and  occupants 
W  make  the  improvements  themselves  is  a  substantial 
right  and  one  which  cannot  be  dispensed  with  without 
very  great  danger  of  oppression  and  injustice."  And  in 
Fdss  V.  i^fvhawer,  siiprdy  Lyon,  J.,  speaking  of  an  assess- 
ment made  without  the  statutory  notice  to  the  pi*operty 
owner  and  an  opportunity  to  him  to  do  the  work  himself, 
uses  this  language:  "No  notice  being  given,  the  board  of 
public*  works  would  be  absolutely  i)owerless  to  make  a 
valid  contract  to  do  the  work,  and  thus  the  very  ground- 
work of  a  tax  to  pay  for  the  same  would  be  wanting." 
Our  conclusion  is  that  the  citv  council  of  Omaha  had  no 
authority  to  grade  appellant's  lots  and  was  without  juris- 
diction to  levy  the  assessment  in  controversy  and  that 
such  assessment  was  and  is  absolutely  void. 

But  it  is  urged  on  behalf  of  ai)i)ellees  that  even  if  the 
assessment  is  void  no  reli(*f  can  be  granted  against  them 
in  this  action  without  recjuiring  Horbach  to  first  pay  the 
just  and  reasonable  value  of  the  improvement  for  which 
the  tax  was  levied.  Such  is  not  the  law.  Against  a  void 
special  assessment,  no  question  of  estoppel  being  in- 
volved, a  court  of  ecjuity  will  always  grant  relief  without 
imposing  terms.  (Hroini  r.  VUij  of  Ucnvvi\  7  Colo.  305: 
Hairtlwrnv  r.  ("iifi  of  East  Portia n<h  18  Ore.  271;  Brllmie 
Improrvmiut  Co.  r.  YUUifje  of  Brilvrnv,  39  Neb.  876;  ^mith  i\ 
City  of  Omaha.  41)  Neb.  883;  Toazalin  v.  City  of  Onutha.  25 
Neb.  817;  Hatvhinson  r.  City  of  Omaha,  52  Neb.  345;  ffar- 
moil  i\  City  of  Omaha,  53  Neb.  164.) 

We  have  not  overlooked  the  argument  of  counsel  for 
appellees  that  this  assessment  may  be  sustained  under 
section  30  of  the  charter  of  1887  without  proof  that  any 
notice  was  given,    Section  30  is  as  follows;  ''The  mayor 
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and  council  shall  have  power  to  make  regulations  to  se- 
cure the  general  health  of  the  city;  to  provide  for  the 
prevention,  abatement,  and  removal  of  nuisances;  to 
make  and  prescribe  regulations  for  the  location,  con- 
struction, and  keeping  in  order  all  slaughter  houses, 
stock  yards,  warehouses,  stables,  or  other  places  where 
offensive  matter  is  kept,  or  is  liable  to  accumulate, 
whether  within  the  corporate  limits  or  within  three  miles 
thereof;  and  to  regulate  or  prevent  the  carrying  on  of 
any  business  which  may  be  dangerous  or  detrimental  to 
the  public  health  or  the  manufacture  or  vending  of  arti- 
cles obnoxious  to  the  health  of  the  inhabitants;  and  the 
mayor  and  council  are  hereby  authorized  to  abate  and 
remove  any  nuisance  and  the  cause  thereof  in  a  summary 
manner  at  the  cost  of  the  owner  or  occupant  of  the  prem- 
ises where  the  nuisance  or  the  cause  thereof  may  be,  and 
for  that  purpose  may  enter  upon  and  take  possession  of 
any  premises  or  property  where  such  nuisance  may  exist 
or  be  produced,  and  may  collect  such  cost  by  civil  action 
in  any  court  of  competent  jurisdiction,  or  may  assess  the 
same  against  any  such  premises  or  property."  (Com- 
piled Statutes  1887,  ch.  12a,  sec.  30.)  It  will  be  observed 
that  this  section  provides  for  the  abatement  of  nuisances 
generally,  while  section  29  has  special  reference  to  the 
abatement  of  nuisances  upon  real  estate  by  grading,  fill- 
ing, or  draining  the  same.  The  latter  section  having 
made  specific  provision  for  the  abatement  of  nuisances 
of  the  kind  in  question  in  this  case  must,  under  a  well 
^ttled  rule  of  construction,  be  held  exclusively  applica- 
ble. (Merrick  v.  Kennedy,  46  Neb.  264;  State  v.  CiUj  of 
Kearney,  49  Neb.  325.)  The  judgment  of  the  district 
court  is  reversed  and  judgment  will  be  entered  in  this 
court  in  accordance  with  the  prayer  of  the  petition. 


Bbversbd  and  deckee  for  plaintiff. 
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Hartford  Life  &  Annuity  Instjrance  Company  v. 

Eliza  A.  Eastman. 

Filed  March  3, 1898.    No.  7869. 

1.  Insurance:  Payment  of  Pbemiums:  Watver  of  Terms.    Stipulations 

in  a  contract  of  life  insurance  providing  for  a  forfeiture  in  case  of 
default  by  the  insured  in  paying  premiums  at  a  place  and  on  a  day 
specified  are  inserted  for  the  benefit  of  the  company  and  may  be 
waived  by  it. 

2.  :  :  .    Such  waiver  may  be  inferred  from  the  acts, 

declarations,  or  conduct  of  the  officers  or  agents  of  the  insurance 
company  charged  with  the  management  of  its  business,  and  acting 
within  the  scope  of  their  authority. 

3.  :  :  .  A  provision  in  a  policy  of  life  insurance  re- 
quiring payment  of  assessments  in  cash  at  its  office  in  a  distant 
state  is  waived  by  habitually  accepting  good  checks  In  lieu  of  cash. 

4. :    :    .    When   an   insurance   company   invites   its 

patrons  to  use  the  malls  in  transmitting  premiums  and  gives 
express  directions  in  relation  thereto,  it  will  warrant  an  inference 
that  the  company  intended  to  accept  as  payment  funds  sent  to  it 
by  mail  in  time  to  reach  its  office  in  due  course,  on  or  before  the 
day  such  premium  would  fall  due. 

EuitOR   from  the  district   court  of   Doup^las   county. 
Tried  below  before  Fkucu'sox,  J.     Affirmed, 

Warren  Sicit::ilrr,  for  plaintiff  in  error. 

/.  R,  Andrews  and  H,  C\  Bronw,  eontra. 

Sullivan,  J. 

This  proceedinji*  in  error  is  prosecuted  to  obtain  a 
reversal  of  a  jud«»iiient  for  i|f2,12.S.50  rendered  by  the  dis- 
trict court  for  Dou^^las  county  in  favor  of  Eliza  A.  East- 
man against  the  Hartford  Life  and  Annuity  Insurance 
Company.  The  action  was  upon  a  policy  of  insurance 
issued  by  the  plaintiff  in  error,  on  the  life  of  (leorj^e  W. 
Eastman,  and  payable  on  his  death  to  his  wife,  the  de- 
fendant in  error.  The  policy  provided  that  premiums 
becoming  due  should  be  paid  at  the  office  of  the  company 
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in  Hartford,  ('(muorticnit,  on  or  before  tlie  oth  day  of  tlu* 
month  next  f(dlo\vin««:  the  (*all  therefor;  and  it  wan  fur- 
ther provided  that  tlie  ]M)liey  shouhl  hijjse  in  case  of 
non-payment  of  any  premium  according  to  tlie  terms  of 
the  contract.  To  secure  the  reinstatement  of  a  lapKe<l 
policy  it  was  ne(*essary  for  the  insured  to  pay  the  pre- 
mium and  furnish  a  health  certificate.  On  I)ecemb(»r  5, 
1893,  a  premium  of  |t).94  became  due  and  was  unpaid. 
On  the  2()th  of  the  same  month  Eastman  died.  The  com- 
pany rests  its  defense  to  the  action  on  the  proposition 
that  the  ])olicy  had  lajjsed  and  was  not  in  force  at  tin? 
tirae  ^f  Eastman's  death.  The  d<»f(*ndant  in  error  (con- 
tends that  the  company  had  waived  its  right  to  insist  on 
a  strict  compliance  with  tlie  i)rovision  of  its  jiolicy  in 
regard  to  the  paym(»nt  of  premiums.  It  appears  that  in 
1891  the  policy  in  question  was  ph*dged  to  (\  F.  Keed, 
who  thereafter  ])aid  the  premiums  by  issuing  to  the  plain- 
tiff in  error  the  check  of  (.\  F.  IUhhI  &  Co.,  drawn  on  the 
Fii'st  National  Bank  of  Omaha  and  mailed  in  time  to 
reach  Hartford  on  or  before  the  5th  of  the  month  in 
which  they  became  due.  It  further  appears  that  in  the 
years  18S9  and  1890  there  were  five  occasions  on  which 
payments  were  not  made  at  the  time  re(]uired  by  tin? 
lH)licy  and  that  in  evei'y  such  case  Eastman  furuislHMl  a 
health  certificate  to  the  company  and  receiv(*d  from  it  a 
reinstatement  certificate.  On  the  trial  the  jury  found — 
and  we  accei)t  the  finding  as  conclusive  of  the  fact — that 
on  December  1  Heed  mailed  at  Omaha  a  check,  in  the 
usual  form,  for  Jp9.94,  to  the  insurance  comi)any  at  Hart- 
ford, to  pay  the  premium  maturing  on  December  5.  This 
check  did  not  reach  its  destination  until  December  9,  and 
the  company  then  declined  to  accept  it  and  r(4urn(»d  it 
to  Eastman  with  a  letter  advising  him  that  th<»  jxdicy 
had  lapsed  and  that  he  must  furnish  a  health  certificate 
in  order  to  se<*ure  a  reinstatement.  Heing  th(»n  sick,  as 
it  seems.  Eastman  was  unabh*  to  procure  this  certificate. 
From  the  foregoing  stat(»ment  it  will  be  seen  that  th<' 
i)uly  question  in  the  ease  is  wheth(*r  the  company  waive  1 
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its  right  to  declare  a  forfeiture  of  tlie  policy  for  non-pay- 
ment of  the  last  prenuuni  on  the  day  it  became  payable. 
By  the  terms  of  the  contract  the  company  was  entitled 
to  receive  all  premiums  in  cash  at  its  office  in  Hartford 
on  the  day  they  became  due;  and  for  a  failure  to  so  pay 
any  such  premium  the  company  might  rightfully  declare 
a  forfeiture.  But  this  provision  was  inserted  in  the  con- 
tract for  the  company's  benefit  and  might  be  waived  by 
it.  This  proposition  is  abundantly  established  by  au- 
thority (11  Am.  &  Eng.  Ency.  Law  308);  and  it  is  equally 
well  settled  that  such  waiver  may  be  inferred  from  the 
acts,  declarations,  or  conduct  of  the  officers  or  agents  of 
the  company  charged  with  the  management  of  its  busi- 
ness and  acting  within  the  scope  of  their  authority..  Any 
act  of  the  insurer  wliich  reasonably  indicates  a  purpose 
not  to  insist  on  a  strict  compliance  with  any  provision  of 
its  policy  will  be  deemed  a  waiver  of  the  right  secured  to 
it  by  such  provision.  (Ilfunv  l^rotrrf'um  hi-s.  i-o.  r.  Ami/, 
85  Ala.  348;  Hiaton  v.  Manhattan  Fin  hts.  fV).,  7  K.  I.  502; 
Piftsiburgh  Boat-Yard  Vo.  r.  Western  Ai^Huramr  Co.,  118  Pa. 
St.  415.) 

It  is  conceded  that  the  right  to  insist  on  i)ayment  in 
cash  of  the  December  premium  was  waived  by  the  previ- 
ous acceptance  of  checks  for  other  premiums;  but  it  in 
argued  quite  vehemently  that  the  waiver  went  no  fur- 
ther. We  think,  however,  that  it  did.  The  mortuary 
calls  sent  out  by  the  com])any  to  its  patrons  instructed 
them  to  "register  all  letters  containing  currency  or  postal 
notes,"  and  to  "transmit  this  notice  with  remittance  for 
return  with  payment  indorsed."  By  these  notices  the 
company  called  on  its  patrons  for  the  payment  of  matur- 
ing premiums  and  pointed  them  to  the  post  office  as  the 
medium  through  which  payment  should  be  made.  It 
went  further.  It  not  only  selected  the  agency,  but  it 
gave  explicit  directions  how  to  use  it.  It,  in  <  ffect,  said 
to  each  of  its  policy-holders:  "On  the  5th  of  next  month 
your  premium  for  the  current  quarter  will  be  due.  Make 
payment  to  us  through  the  postal  departm(*nt;    uud   if 
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TOUT  remittance  be  in  the  form  of  currency  or  postal 
notes^  register  your  letter  containing  the  same;  other- 
wise you  need  not  do  so/'  Had  Eastman,  acting  on  this 
invitation,  sent  currency  or  a  postal  note  instead  of 
Beed's  check,  it  would  hardly  be  claimed  that  his  policy 
lapsed  because  his  letter  was  lost  or  delayed  in  transmis- 
sion. Having  invited  its  patrons  to  use  the  mails  in 
making  payment  of  their  premiums,  it  is  but  reasonable 
and  just  to  infer  that  the  company  intended  to  accept  as 
payment  funds  sent  by  mail  in  time  to  reach  it,  in  due 
course,  on  or  before  the  day  such  premiums  would  be- 
come due.  Eastman,  of  course,  did  not  send  either  cur- 
rency  or  postal  notes,  but  he  did  send  that  which  the 
company  had,  by  its  previ<ms  conduct,  led  him  to  believe 
would  be  considere<l  and  treated  as  the  equivalent  of 
cash.  We  think  the  jurv  were  fully  warranted  in  find- 
ing,  on  the  evidence  before  them,  a  waiver  by  the  com- 
pany of  the  provisions  of  the  policy  under  which  a  for- 
feiture is  claimed.  Forfeitures  are  not  favored  and  have 
often  been  denied  on  evidence  of  waiver  or  estoppel  much 
less  persuasive  than  that  produc(^l  on  the  trial  of  this 
cause.  {Aiiihfuu  r.  Phfrvir  Mutual  lAfe  Ins,  Co.,  59  N.  H. 
541,  47  Am.  Kej).  220;  Vurrur  r.  Coufiurufal  Life  Ins,  Co,, 
53  N.  H.  5:^8;  flnifou  v.  Manhattan  Fire  fns.  Co.,  7  U.  I.  502; 
Eodson  v.  Guardian  lAfc  Jus.  i'o,,  97  Mass.  144;  Cotton 
Mates  Life  Ins.  Co,  v.  h'stiVy  62  Ga.  247;  Union  Central  Life 
Ins,  Co.  r.  Pottker,  33  O.  St.  459;  Meyer  r.  Kniekerbocker 
lAfe  Ins.  Co.,  73  N.  Y.  516,  29  Am.  Rep.  200;  Miller  v.  Eagle. 
Ufedc  Health  Ins.  Co.,  2  E.  D.  Smith  [N.  Y,]  268;  jEtna 
Ins.  Co.  r.  t^inimons,  49  Neb.  811;  Home  Fire  Ins,  Co.  of 
(hnaha  r.  Kennedy,  47  Neb.  138;  Western  Home  Ins.  Go.  v. 
Rii'hardson,  40  Neb.  1.) 

This  company  has  for  years  collecte<l  premiums  on  the 
policy  in  suit,  and  it  should  not  now  be  permitted  to 
escape  liability  because  the  agency,  which  was  employed 
at  its  instance  to  transmit  the  premium  from  Omaha  to 
its  office  at  Hartford,  has  failed  to  act  with  its  usual 
promptness  and   precision.     In  the  case  of  Kenyon  v. 
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Knights  Templar  d  Masonw  Mutual  Aid  /l.v.y'fi,  122  N.  Y. 
247,  a  case  quite  similar  in  its  facts  to  the  one  at  bar,  the 
court,  sj>eaking  through  Bradley,  J.,  (juotes  with  ap- 
proval the  following  language  from  the  (»ase  of  yew  York 
Life  1 71  ft.  Vn,  v.  Egfjlesttru,  90  U.  S.  572:  "Forfeitures  are 
not  fa  vol  ( (1  in  the  law;  and  courts  are  always  prompt  to 
seize  hold  of  any  circuuistances  that  indicate  an  election 
to  waive  a  forfeiture,  or  an  agrec^ment  to  do  so  on  which 
the  party  has  relied  and  ac^ted.  Any  agreement,  dedani- 
tion,  or  rourse  of  action,  on  th(»  part  of  an  insurance  com- 
pany, which  leads  a  ])arty  insured  honestly  to  believe  that 
by  conforming  then^to  a  forfeiture  of  his  policj'  will  not 
be  incun^l,  followed  by  due  conformity  on  his  part,  will 
and  ought  to  (»stop  th(»  comininy  from  insisting  upon  the 
forfeiture,  though  it  might  be  claimed  under  the  express 
letter  of  the  contract." 

But  it  is  ui'gcMl  by  the  [)laintiflf  in  (»rror  that  the  course 
of  dealing  between  itself  and  Eastman  in  the  years  ISSt) 
and  1890  effectuallv  r(»but  anv  inft^rence  of  a  waiver  of  its 

•  ■ 

right  to  insist  on  a  forfeiture  for  non-payment  of  assess- 
ments according  to  the  provisions  of  the  policy.  We  do 
not  take  that  view  of  the  matter.  Attache<l  to  each 
mortuary  call  is  a  blank  ai)plication  for  reinstatement 
which,  according  to  its  terms,  ''is  to  be  signeil  when  pay- 
ment is  past  due  or  when  it  will  not  reach  home  office 
until  past  due.''  On  one  occasion  in  1889  the  insured 
filled  out  this  application  and  mailed  it  at  Omaha  tUe 
day  before  the  assessment  was  due;  but  there  is  no  in- 
stance where  such  certificate  was  ever  furnished  or  re- 
quired when  the  premium  was  mailed  in  time  to  reach 
Hartford,  in  due  course,  on  or  before  the  day  it  was  paya- 
ble. It  does  not  ai)pear  that  any  of  the  belated  pay- 
ments made  in  1889  and  1890  were  mailed  with  tlu^ 
expectation  that  they  would  or  could  reach  their  desti- 
nation within  the  time  recpiired  by  the  contract  or  the 
notice  issued  in  pursuance  thereof.  The  judgment  of 
the  district  court  is 

Affirmed. 
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CI.ARK  &  Leonard  Investment  Company,  appelt.ee,  v. 
Bei^le  V.  Hamilton  trr  al.,  appellants,  irr  al. 

Filed  March  3, 1898.    No.  9435. 

L  Mortgages:  Fai>ie  Ckktificate  of  Satisfaction:  Forfct.o^irt:. 
a  certificate  of  satisfaction  issued  by  the  clerk  of  the  district 
court  and  recorded  by  the  register  of  deeds  pursuant  to  sections 
83*1  and  836,  article  1,  chapter  18,  CompiJed  Statutes  1897,  does 
not  suspend  the  execution  of  a  decree  for  the  foreclosure  and  sale 
of  the  land  described  in  such  certificate  when,  in  fact,  there  has 
been  no  release,  payment,  or  satisfaction. 

2.  Judicial  Sales:  Reti'r.n:  Confirmation.  It  is  not  a  valid  objection 
to  the  confirmation  of  a  judicial  sale  that  the  order  of  sale,  under 
which  the  sheriff  or  other  officer  acted,  was  not  returned  within 
sixty  days  from  the  date  of  its  issuance. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.     Affirmed. 

W.  S.  Hamilion  and  Fritz  WestennanUj  for  api^ellants. 

8.  L.  Geisthardt,  contra. 

Sm.LIVAN,  J. 

To  reverse  an  order  of  the  district  court  of  Lancaster 
county  confimiing  a  sale  of  real  estate  made  under  a 
decree  of  foreclosure  Belle  V.  Hamilton  and  William  S. 
Hamilton  have  brought  this  case  here  by  appeal.  Two 
objections  to  the  confirmation  are  argued  in  appellants' 
brief.  We  will  consider  them  in  the  order  of  their  pre- 
sentation. 

The  decree  of  foreclosure  was  rendered  on  the  29  th 
day  of  March,  1893,  and  on  the  29th  day  of  August,  1S91. 
the  clerk  of  the  district  court  issued,  and  there  was  filed 
in  the  office  of  the  register  of  deeds  of  said  county  on  the 
same  day  a  certificate  of  satisfaction  of  the  mortgage! 
which  was  the  basis  of  the  decree.  This  certificate  was 
80  issued  and  filed  pursuant  to  the  provisions  of  S(»ction 
83a  and  836  of  article  1,  chapter  18,  Compiled  Statutes 
1897.    There  was,  in  truth,  no  satisfaction  of  the  mort- 
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«>:a}2:e,  and  the  oortificato of  iho  clerk  reeilinjjj  satisfaction 
was  false  in  fact  and  improvidiMitly  issued.  On  Novem- 
ber 17,  ISOii.  a  sal<»  o(  the  niort^a<»(Ml  premises  under  the 
decree  in  <iu(»stion  was  vacahMl  for  alle*;(Ml  irregularity 
and  an  order  for  anoth<»r  sah»  was  (»ntered  on  the  records 
of  the  court.  This  or<h*r  directs  **tliat  said  sh(»riflf  pro 
eeed  forthwith  ajj^ain  to  sell  said  ]n*operty  j)ursu-int  to 
the  terms  of  said  decree  under  the  appraisement  as  here- 
tofore made  by  him."  Counsel  for  appellant,  in  effect, 
contends  that  the  district  court  i)ossessed  no  ])Ower  tc» 
carry  its  decree  into  execution  nntil  the  certificate  of 
satisfaction  issued  by  the  clerk  and  r(H*ordcd  by  the  re.;xi«- 
ter  of  deeds  should  be  canceled  and  rectalled.  We  tliink, 
Imwever,  tliat  the  existence  of  this  certificate  was  not  an 
insuperable  obstacle  to  the  enforcement  of  the  decree. 
It  was  evidence  in  the  oflSce  of  the  register  that  the  mort- 
gage had  been  paid,  and  that  was  the  full  extent  of  it« 
legal  efficacy.  It  could  no  more  suspend  the  force  of  tlie 
decree  than  could  any  other  evidence  of  ]>ayment.  No 
precedent  has  been  cited  and  we  know  of  none  which 
supports  appellants'  contention.  The  cases  denying  the 
power  of  the  clerk  to  issue  an  exec utioi>  upon  a  satisfied 
judgment  are  entirely  wanting  in  analogy.  Upon  the 
records  of  the  district  court  there  is  neither  actual  nor 
apparent  satisfaction  of  the  decree  in  this  case;  and  the 
district  court,  since  the  alleged  satisfaction,  has  spe<dflc- 
ally  directed  the  execution  of  the  decree  as  rendered. 

The  second  objection  to  the  confirmation  is  based  on 
the  failure  of  the  sheriff  to  return  the  order  of  sale  within 
sixty  days  from  the  date  of  its  issuance.  This  objection 
was  properly  overruhMl.  In  the  case  of  AmoH\rag  Sav- 
iufjs  Jiank  r.  RohbhtSy  53  Neb.  776,  and  also  in  the  case  of 
J  am  it  r.  Hoonr,  54  Neb.  65,  both  decided  at  the  pres- 
ent term,  we  held  that  the  failure  to  return  an  order  of 
sale  within  sixty  days  from  its  date  is  not  a  valid  objec- 
tion to  the  confirmation  of  a  judicial  sale.  It  follows 
that  the  judgment  of  the  district  court  is  right  and 
should  be 

Affirmed. 
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Alexaxdek  Calmelet,  appellee,  v.  Jacob  Siohl, 

APPEIJoANT. 

Piled  Mabch  3, 1898.    No.  9698. 

L  Appeal:  Pleaiukg.  When  there  is  filed  in  the  supreme  court  oo 
appeal  no  pleading  but  a  supplemental  petition,  and  th«  decree 
discloses  the  fact  that  it  waa  rendered  upon  consideration  of  8 
petition  and  supplemental  petition,  the  decree  of  the  district  oourt 
will  be  affirmed. 


2- : .  A  second  appeal  to  the  supreme  court  is  so  far  Inde- 
pendent of  a  former  appeal  that  pleadings  filed  in  the  original 
appeal  cannot  be  referred  to  in  tihat  subsequently  taken,  for  tbe 
purpose  of  ascertaining  what  issues  had  been  originally  joined 
and  presumably  were  tried,  when  there  was  entered  the  decree 
sooght  to  be  reversed. 

Appeal  from  the  district  court  of  Otoe  county.     Heard 
below  before  Ramsey,  J.    Apnned. 

John  C,  Watsony  John  V.  Morgan,  and  John  W,  Dixon,  for 
appellant. 

Edwin  F.  Warren,  contra. 

Eyas,  O. 

A  former  judgment  in  this  case  was  considered  and 
reversed  in  Calmelet  v.  Sichl,  48  Neb.  505.  There  has 
since  been  entered  a  decree,  from  which  this  appeal  is 
prosecuted.  In  the  record  now  presented  for  our  con- 
sideration there  is  no  pleading,  but  a  supplemental  peti- 
tion, in  which  there  are  alleged  certain  acts  of  the 
defendant  in  defiance  and  disobedience  of  an  injunction 
which  were  destructive  of  the  rights  and  interests  of  the 
plaintiff  with  respect  to  real  property  owned  by  the 
latter.  There  was  in  this  supplemental  petition  a  prayer 
that  a  nuisance  created  by  the  acts  and  aggressions  above 
referred  to  might  be  abated  and,  by  injunction,  prevented 
in  future.  The  defendant  filed  a  motion  to  strike  this 
8upplem€»ntal  petition  from  the  files,  for  the  reasons; 
11 
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"First,  it  is  not  a  supplemental  petition;  second,  it  is  not 
a  complete  petition  in  itself.     It  is  not  such  a  petition  as 
plaint iflf  was  given  leave  of  court  to  file."     There  was  no 
ruling  on  this  motion,  but  tliere  was  a  trial.     In  the  de- 
cree it  was  found  that  plaintiff  *4s  entitled  to  the  relief 
prayed  for  in  his  petition  and  supplemental  petition  file<l 
herein,"  etc.     By  this  recitation  we  are  advised  that  in 
this  case  there  was  a  petition  considered  which  is  not  in 
this  record.     In  Lowe  r.  h^ilcjf,  41  Neb.  812,  it  was  lield 
that  in  this  court  a  bill  of  exceptions  must  contain  all  the 
evidence  upon  which  questions  of  fact  are  to  be  deter- 
mined, and  that,  for  the  purpose  of  obtaining  such  de- 
termination, it  was  not  sufficient  to  refer  to  another  bill 
of  exceptions  in  an  independent  case.     On  the  principle 
involved  in  Lowe  i\  IfiU'j/,  supra,  it  was  held  in  Lindsay  r. 
i^tate^  46  Neb.  177,  that  this  court  could  not  be  asked  to 
rule  upon  a  question  of  fact  not  presented  by  the  recor4l 
under   consideration.     Counsel    for   appellant   seem   to 
assume  that  we  can  examine  the  pleadings  tiled  in  this 
court  in  a  former  controversy  in  this  same  case.     The 
principle  above  applied  forbids  this,  for  the  former  ap- 
peal and  tbis  one  are  as  independent  of  each  other  in 
this  court  as  they  would  be  if  there  was  no  identity  of 
l)arties.     There  is  left  open  to  us  no  other  course,  and  the 
judgment  of  the  district  court  is  accordingly 


Affirmed. 


Lancaster  County  v.  W.  A.  Cuei:\  et  Mu 

Filed  Marph  3  J  898.    No.  7885. 

1.  County  Board:  Powers.  A  board  of  county  comrais.slonpra,  in  addi- 
tion to  the  powers  8pe<^ially  conforred  by  statiitp,  has  such  other 
powers  as  are  incidentally  necessary  to  enable  such  board  to  carry 
intx)  effect  the  powers  granted. 

JJ. :  .    The  word  "necessary"  considrr^^d  and,  in  respect  to 

the  implied  powers  of  boards  of  comUy  vouiraissionei-s,  hfld    to 
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mean  no  more  than  the  exercise  of  such  powers  an  are  reasonably 
required  by  the  exigencies  of  each  case  as  it  arises. 

3.  Instructions:  Qi  estion  fok  Ji'uy.  An  instruction  which  withdrew 
from  a  jury  the  consideration  of  the  necessity  of  employing  bro- 
kers to  refund  county  lx>nd«i;,  l>ecause  In  the  contract,  for  tbe.  per- 
formance of  which  the  recovery  was  sought  against  the  county, 
its  commissioners  had  assumed  to  determine  the  existence  of  such 
necessity,  fwht  erroneous. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.    Ketmscd, 

A.  G.  Gremke  and  A.  E,  Harvey,  for  plaintiff  in  error. 

Ijaml  &  Adanus,  L.  W.  Billinysley,  and  R,  J.  Greene,  contra. 

Ryan,  C. 

While  there  may  be  room  for  doubt  as  to  the  correct- 
ness of  our  position,  we  assume  that  this  case  was  an 
appeal  from  the  disallowance  of  a  claim  by  tlie  board  of 
county  commissioners  of  Lancaster  county.  In  the  peti- 
tion  filed  in  the  district  court  of  that  county  the  plain- 
tiffs. Green  &  Van  Duyn,  alleged  that  December  27,  lS9'i, 
they  had  entertnl  the  seryice  of  said  county  as  agents  to 
refund  certain  of  its  bonds  at  an  agreed  compensation  of 
$7,500  if  successful ;  that  they  had  performed  their  under- 
taking and  were  entitled  to  a  balance  of  f;'),500  after 
crediting  the  county  with  a  payment  of  |2,000.  By  its 
answer  the  county  joined  issue  as  to  the  existence  of  any 
indebtedness  owing  by  it  to  the  above  named  plaintiffs. 
Vyim  a  trial  of  the  issues  there  was  a  yerdict  for  the 
plaintiffs  in  the  sum  of  $2,046.64,  and  a  judgment  thereon 
was  rendered  against  the  county,  which  prosecutes  these 
proceedings  in  error. 

There  was  giyen,  among  other  instructions,  the  follow- 
ing: 

*'2.  Under  the  statutory  law  of  this  state  and  the  con- 
struction thereon  place<l  by  the  supreme  court  of  Xo- 
braska.  the  board  of  county  commissioners  had  lawful 
authority  and  legal  right  to  make  and  enter  into  said 
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contract,  and  employ  said  Green  &  Van  Duyn  as  agents 
to  assist  said  board,  if  necessity  therefor  existed,  in  re- 
funding the  bonds  of  the  county  at  a  lower  rate  of  inter- 
est, The  question  of  the  necessity  of  said  employment  of 
agents  to  aid  the  county  board  in  refunding  said  bcmds 
does  not  arise,  and  is  not  an  issue  in  this  case  as  between 
the  parties  to  this  suit,  for  the  reason  that  the  county 
board  itself  in  said  contract  has  determined  the  question, 
and  so  in  reaching  a  verdict  you  will  discard  the  question 
of  necessity  of  the  employment  of  agents  entirely  from 
your  consideration." 

We  shall  now  consider  the  two  distinct  propositions 
recognized  in  the  above  instruction,  first,  that  the  board 
had  the  authority  to  enter  into  the  contract  if  a  necessity 
therefor  existed,  and,  second,  that  the  assumption  of  the 
right  to  enter  into  the  contract  by  the  board  was  con- 
clusive as  to  its  power  in  that  respect 

By  the  provisions  of  section  23,  article  1,  chapter  18, 
Compiled  Statutes,  the  management  of  the  county  funds 
and  county  business,  except  in  certain  cases  not  neces- 
sarv  to  consider,  was  entrusted  to  this  board.  With  re- 
spect  to  the  faithful  penformance  of  their  duties  by  the 
members  of  the  board  the  same  presumptions  obtain  as 
are  entertained  with  reference  to  the  discharge  of  their 
duties  by  other  officers. 

In  t<i(mx  Vity  &  P.  R.  Co.  v.  Washhujton  County,  3  Neb.  30, 
occurs  this  language:  "It  was  insisted  on  the  argument 
that  the  law  presumes  all  officers  have  done  their  duty. 
This  is  true  in  some  respects,  but  when  the  acts  of  offi- 
cers who  exercise  judicial  functions  of  limited  jurisdic- 
tion are  questioned,  the  rule  is  well  settled  that  they 
must  not  only  show  they  acted  within  the  authority 
granted,  but  it  must  also  appear  of  record  that  they  had 
jurisdiction.  {Frees  v.  Ford,  0  N.  Y.  176;  Yates  v,  Ijutsincf^ 
9  Johns.  [N.  Y.]  437;  Reynolds  v.  Stansbi(ry,  20  O.  353; 
^Vhe^ler  v.  Raymond^  8  Cow.  [N.  Y.]  314;  Bloom  r.  Bur- 
diek,  1  Hill  [N.  Y.]  130.)'' 

In  State  v.  Lineoln  County,  IS  Neb.  283,  it  was  said:   "It 
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is  well  settled  in  this  state  that  counties  have  no  inhdvnt 
power,  and  that  their  commissioners  or  agents  actin^^ 
for  them  have  only  such  powers,  generally,  as  are 
specially  granted  to  them  by  statute,  or  such'^as  are  in- 
cidentally necessarj'  to  carry  into  effect  those  which  are 
granted."  In  support  of  this  proposition  there  wen^ 
cited  HallenhecJc  r.  Hahn,  2  Neb.  397;  Sioux  City  d  I\  li. 
Co^r.  Washington  Cotintt/,  supra;  Sexson  v.  KeUcff,  3  Neb. 
107;  People  t\  Commissioners  of  Buffalo  County,  4  Xeb.  157; 
Hamlin  v.  Mea<lrille,  6  Neb.  233;  State  v,  Buffalo  County] 
6  Xeb.  460;  McCann  v,  Otoe  County,  9  Xeb.  324;  Walsh  r. 
Rogers,  15  Neb.  311.  In  addition  to  these  there  miglit 
now  be  cited  Douglas  County  v.  Keller,  43  Xeb.  635,  and 
Tullock  V.  Wehstei'  County,  46  Xeb.  211.  This  grant  of 
power  must  be  strictly  construed.  {State  v.  Lincoln 
County,  supra;  Sioux  City  d  P.  R.  Co,  v,  WaMnyton  Comfy. 
supra;  Sexson  v.  Kelley,  supra;  People  v.  Commissioners  of 
Buffalo  County,  supra;  Commissioners  of  Hamilton  County 
f.  MighelSy  7  O.  St.  115;  Treadmdl  v,  Cojnmissioners  of  Han- 
cock County,  11  O.  St.  190.) 

We  are  not  aware  of  any  opinion  in  which  is  so  thor- 
oughly discussed  the  force  of  the  word  "necessary''  as  in 
MiiJulloeh  V.  State  of  Maryland,  4  Wheat.  [U.  S.]  315,  from 
which  the  following  language  of  Marshall,  C.  J.,  is 
quoted: 

'Congress  is  not  empowered  by  it  [the  constitution] 
to  make  all  laws  which  may  have  relation  to  the  powers 
conferred  on  the  government,  but  such  only  as  may  be 
'necessarj'  and  proper^  for  canning  them  into  execution. 
The  word  'necessary'  is  considered  as  controlling  the 
whole  sentence  and  as  limiting  the  right  to  pass  laws  for 
the  execution  of  the  granted  powers  to  such  as  are  indis- 
pensable and  without  whi^jh  the  power  would  be  nuga- 
tory; that  it  excludes  the  choice  of  means  and  leaves  to 
congress,  in  each  case,  that  only  which  is  most  direct  and 
sunple. 

"Is  it  true  that  this  is  the  sense  in  whicli  the  word 
^necessary'  is  always  used?    Does  it  always  import  an 


102  NEBRASKA  REPORTS.  [Vol.  54 


Lancaster  County  v.  Green. 


absolute,  physical  necessity,  so  strong  that  one  thing  to 
which  another  may  be  termed  necessary  can  not  exist 
>yithout  that  other?     We  think  it  does  not.     If  reference 
be  had  to  its  use  in  the  common  affairs  c^f  the  world,  or 
in  approyed  authors,  we  find  that  it  frequt»ntly  imports 
no  more  than  that  one  thing  is  conyenient  or  useful,  or 
essential  to  another.     To  employ  the  means  necessary  to 
an  end  is  generally  understood  as  employing  any  means 
calculated  to  produce  the  end,  and  not  as  being  confined 
to  those  single  m(»ans  withcmt  wiiich  the  end  w^ould  be 
unattainable.     Such  is  the  character  of  human  language 
that  no  w^oi-d  conyeys  to  the  mind,  in  all  jsituations,  one 
single  definite  idea;   and  nothing  is  mort»  common  than 
to  use  words  in  a  figuratiye  sense.     Almost  all  comi)()si- 
tions  contain  words  which,  taken  in  their  rigoroxis  sense, 
would  conyey  a  meaning  diflTerent  from  that  obyiouKly 
intended.     It  is  essential  to  just  construction  that  many 
words   which   import    h-ome   thing   excessiye   ^hould    be 
understood  in   a   more  mitigated  sense — in   that  sense 
which  common  usage  justifies.     The  word  ^necessary'  is 
of  this  description.     It  has  not  a  fixed  character,  peculiar 
to  itself.     It  admits  of  all  degrees  of  (comparison;  and  is 
often   connected    with   other   words   which   increase    or 
diminish  the  impression  the  mind  receiyes  of  the  urgency 
it  imports.     A  thing  may  be  ne(*essary,  yery  necessary, 
absolutely    or    indisp<Misably    necessary.      To    no    mind 
would    the    same   idea    be    conyeyed    by    these    several 
phrases.     The  conniient  on  the  word  is  well  illustrated 
by  the  passage  cited  at  the  bar  from  the  10th  section  ot 
the  1st  article  of  the  constitution.     It  is,  we  think,  im- 
possible to  compare  the  sentence  which  prohibits  a  state 
from  laying  'imposts,  or  duties  on  imports  or  exports, 
except  what  may  be  absolutejy  necessary  for  executing 
its  inspection  laws,'  with  that  which  authorizes  congress 
*to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execMition'  the  powers  of  the  general 
government,  without  feeling  a  conyiction  that  the  con- 
yejition  understoocl  itself  to  change  materially  the  nieau- 


Vol.541  JANUARY  TERM,  1898.  103 


Lancaster  County  y.  Green. 


ing  of  the  word  ^necessary'  by  prefixing  the  word  'abso- 
lutely/ This  word  then,  like  others,  is  used  in  various 
senses;  and,  in  its  construction,  the  subject,  the  context, 
the  intention  of  the  person  using  them,  are  all  to  be 
taken  into  view.'' 

The  holding  of  this  court  in  State  v.  Lincoln  County, 
ffupra,  was,  in  effect,  that  county  commissioners  of  a 
county,  acting  for  it,  have  generally  only  such  powers  as 
are  si)eiially  granted  to  them  by  statute  or  such  as  are 
incidentally  necessary  to  carry  into  effect  those  granted. 
The  discussion  of  the  word  '"necessary"  above  quoted 
illustrates  the  sense  in  which  that  wu)rd  as  used  by  this 
court  should  be  understood.  The  county  commissioners, 
therefore,  are  clothed  not  only  with  the  powei*s  expressly 
conferred  upon  them  by  statute,  but  they  also  possess 
such  powers  as  are  requisite  to  enable  them  to  discharge 
the  official  duties  devolved  upon  them  by  law.  It  was 
not  practicable  in  advance  to  enumerate  all  the  powers 
which  the  board  of  county  commissioners  might  be  per- 
mitted to  exercise.  To  cover  all  contingencies  very  gen- 
eral language  was  employed,  and  from  these  considera- 
tions it  necessarily  results  that  the  question  whether  or 
not  the  board  has  exceeded  its  powers  must  be  deter- 
mined upon  the  circumstances  of  each  case  as  it  arises. 
f^tate  t\  Board  of  CommisKioHcrs  of  Lancaster  Countt/,  20 
y^h.  419,  seems  to  have  been  determined  upon  this 
theory,  but  of  this  there  is  by  no  means  a  certainty,  for 
two  of  the  judges  announced  that  they  were  willing  pay- 
ment of  a  certain  amount  should  be  made  to  the  relator, 
but  for  what  reason,  or  upon  what  theory,  they  failed  to 
state. 

The  first  proposition  in  the  instruction  quoted  was 
not  inconsistent  with  the  line  of  reasoning  which,  so  far, 
has  been  followed.  The  coiTectness  of  the  other  propo 
sition  cannot,  however,  be  so  readily  conceded.  As  we 
have  alreadv  stated,  the  powers  of  the  board  of  county 
commissioners  in  many  cases  could  ouly  be  conferred  in 
j^eneral  terms,  and  whether  or  not  these  powers  havt* 
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been  transcended  must  be  determined  in  view  of  the 
facts  of  each  particular  case  as  it  arises.  In  the  case  at 
bar  the  exigency  which  required  the  employment  of 
plaintiffs  was  defined  in  the  contract  set  out  in  the  peti- 
tion of  plaintiffs,  and  it  was  said  in  the  above  quoted 
instruction,  that  the  question  of  the  necessity  of  em- 
ploying plaintiffs  to  aid  in  refunding  the  bonds  of  the 
county  did  not  arise,  for  the  reason  that  the  county 
board,  in  said  contract,  has  determined  that  question. 
The  bill  of  exceptions  in  this  case  has  been  quashed^  so 
that  we  cannot  consider  the  facts  established  by  the 
proofs,  and  this  consideration  should  relieve  us  of  the 
imputation  of  reflecting  upon  the  conduct  or  motives  of 
the  county  commissioners  in  this  case  when  we  say  that, 
by  recitation  of  their  powers  and  of  the  necessities  which 
require  the  exercise  of  them,  no  board  of  county  commis- 
sioners can  preclude  inquiries  into  those  questions.  The 
second  proposition  embodied  in  the  instruction  under 
consideration  was  at  variance  with  the  views  just  stated, 
and  the  judgment  of  the  district  court  is  therefore  re- 
versed. 

Revi:rsed  and  remanded. 


54    104 

^-J^'  Mary  W.  Gaylord  v.  Nebraska  SavixNgs  and  Ex- 

^^  *^-  CHANGE  Bank. 

54    1041 

•^  ^'  Filed  March  3, 1898.    No.  7854. 

1.  Indorsement  of  Note.    An  indorsement  of  a  negotiable  promissory 

not«  in  this  language,  "Pay  to  the  order  of— Mary  W.  Gaylord," 
Jield  not  a  general  Indorsement,  nor  such  an  Indorsement  as  would 
transfer  the  legal  title  by  a  mere  delivery  of  such  note. 

2.  Note:  Assignment.    A  negotiable  promissory  note  may  be  trans- 

ferred by  a  separate  distinct  assignment  thereof,  but  in  such  case 
the  transferee  will  not  be  protected  as  against  infirmities  or  de- 
fenses which  might  be  shown  as  against  the  assignor. 

3.  Estoppel:  Question  fou  Jt  ry.    An  estoppel  in  /wt>,  well  pleaded, 

prtsentfl  a  question  of  fact,  wiiich,  as  such,  should  be  submitted  to 
I  he  jury  for  determination. 
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Error  from   the   district   court  of   Doufjlas   county. 
Tried  below  before  Ferguson,  J.     ReirrsaL 

James  H.  Mcintosh,  for  plaiutifiE  in  error. 

Silas  Cobb,  contra. 

Ryan,  C. 

This  action  was  brought  bv  Marv  W.  Gavlord  in  the 

district  court  of  Douglas  county  against  the  Nebraska 

• 

Sayings  and  Exchange  Bank  for  the  value  of  a  certain 
promissory  note  which  plaintiff  alleged  the  bank  had 
wrongfully  converted  to  its  own  use.  This  note  was 
dated  December  15,  1891,  and  by  its  teiius  was  payable 
to  Mary  W.  Gaylord,  or  order,  December  15,  189l>,  with 
interest  at  the  rate  of  six  per  cent  per  annum,  evidenced 
by  semi-annual  coupons.  The  defenses  of  the  bank  will 
probably  be  best  understood  if  there  is  given  a  portion  of 
the  undisputed  history  of  this  note  subsequent  to  its 
execution. 

Balph  E.  Gaylord,  a  member  of  the  firm  of  Muir  & 
Gaylord,  was  the  only  son  of  Mary  W.  Gaylord.  The 
note  in  question  was  taken  by  him  in  settlement  of  some 
controversy  and  was,  with  a  mortgage  securing  it,  sent  in 
a  letter  to  plaintiff  January  2,  1892.  In  this  letter,  ad- 
dressed to  Mrs.  Gaylord  in  L^lorida,  there  was  the  follow- 
ing language:  ''Now  I  want,  at  the  first  opportunity,  to 
dispose  of  this  note  and  mortgage  for  you  so  as  to  lend 
the  money  for  you  at  a  better  rate  of  interest.  I  think  I 
«-an  do  this  soon.  That  I  may  have  everything  ready  for 
this  I  inclose  the  bond  for  your  indorsement  and  an 
assignment  of  the  mortgage  for  your  signature  and  ac- 
knowledgment. On  the  back  of  the  note  and  each 
coupon  you  will  see  the  words,  Tay  to  the  order  of.' 
Please  sign  your  name  Mary  W.  Gaylord  on  the  pencil 
line  drawn  under  those  words,  eleven  places  in  all.  Also 
please  sign  your  name  to  the  assignment  on  the  line 
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inarkeil  '  x  ^  and  have  it  witnessed  and  acknowledged  be 
fore  a  notary  public.  ♦  ♦  ♦  I  cannot  put  in  the  name  of 
the  assi<>;nee,  for  I  don't  know  to  wliom  I  may  sell  this."' 
These  instructicms  were  complied  with  in  respcM't  to  the 
note  at  least;  and  with  the  indorscunents,  as  indicated,  it 
and  the  mortji:aj»e  were  returned  to  I^alph  E.  (Jaylord, 
at  Omaha.  The  form  of  indorsement  on  the  bond  aud 
on  each  coupon  attached  thereto  was  as  follows: 

^'Pay  to  the  order  of 
^^JfAUY  W.  Gaylokd." 

There  were*  denials  in  the  answ(»r  of  the  bank,  and 
there  were  also  averments  tliat  the  firm  of  Muir  &  (Jay- 
lord  acted  witliin  the  scope  of  its  powers  in  transferring 
said  note  and  mort^a^e  to  the  bank,  but  there  was  no 
evidence  to  sustain  these  defenses,  and  Mrs.  Gaylord 
testified  that  the  above  quotation  from  the  letter  of  h<a* 
son  indicated  the  only  manner  in  which  he,  or  the  firm 
of  which  he  was  a  member,  was  authorized  to  use  the 
note  and  mort<?aj^e.  The  answer  of  the  bank,  however, 
contained  the  followinj^:  averments:  "Further  answering 
defendant  says  that  it  did  on  the  9th  day  of  March,  1892. 
loan  to  Muir  &  Gaylord,  F.  D.  Muir  and  Kal])h  E.  Gay- 
lord,  the  sum  of  eij^ht  thousand  dollars  ($S,000),  lawful 
money  of  the  United  States,  and  did  receive  from  the  said 
Muir  &  Gaylord,  F.  D.  Muir  and  Ralph  E.  Gaylord,  their 
promissory  note  for  the  payment  of  the  said  eight 
thousand  dollars  (|8,000)  and  interest  six  months  after 
date.  Defendant  alleges  that  it  did  on  the  9th  day  of 
May,  1892,  loan  to  the  said  F.  D.  Muir  and  Ralph  E.  Gay- 
lord the  further  sum  of  eight  hundred  dollars  (|S00)  and 
receive  the  promissory  note  of  the  said  F.  D.  ^fuir  and 
Ralph  E.  Gaylord  for  the  payment  of  the  said  eight  hun- 
dred dollars  (|800)  and  the  interest  ninety  days  after  date. 
Defendant  further  says  that  at  the  time  of  the  loan  to  the 
said  Muir  &  Gaylord  of  the  said  eight  thousand  dollars 
(18,000),  to-wit,  on  March  9, 1892,  the  said  Muir  &  Gaylord 
had  in  their  possession  under  their  control  the  assign- 
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ment  heretofore  referred  to,  duly  executed  by  the  plain- 
tiff herein,  that  they  also  had  in  their  possession  tlie  real 
estate  coupon  bond  hereinbefore  referred  to  and  payable 
to  the  order  of  the  plaintiff,  and  that  said  bond  waK  at 
that  time  indorsed  in  words  and  figures  following,  to-wit, 
Tay  to  the  order  of — [signed]  Mary  E.  Gaylord,'  and  de- 
fendant did  receive  from  the  said  Muir  &  Gaylord  said 
coupon  bond  and  mortgage,  together  with  the  assignment 
thereof,  from  said  Muir  &  Gaylord  as  collateral  security 
to  the  above  notes  of  the  said  Muir  &  Gaylord,  as  they  had 
a  right  to  do,  and  the  said  Muir  &  Gaylord  had  full  au- 
thority and  right  to  assigit  the  same."  The  averments 
of  the  answer  were  denied  in  plaintiff's  reply.  On  the 
trial  there  was  introduced  in  evidence  an  assignment 
signed  and  acknowledged  by  Mary  W.  Gaylord.  This 
was  written  on  a  piece  of  paper  sei)arate  and  distinct 
from  the  note  and  mortgage.  The  date  of  the  certificate 
of  acknowledgment  made  by  a  notary  public  in  Florida 
was  January  8,  1892.  This  assignment  was  filed  for 
record  in  the  office  of  the  register  of  deeds  of  Douglas 
county  July  10,  1894,  and  while  its  primary  object  seems 
to  have  been  to  transfer  the  mortgage,  there  was  con- 
tained in  it  an  assignment  of  the  note  to  the  Nebraska 
Savings  and  Exchange  Bank.  Mrs.  Gaylord  testified 
that  when  she  signed  the  assignment  it  was  not  drawn  to 
the  Nebraska  Savings  and  Exchange  Bank.  This  was 
not  contradicted,  neither  was  there  any  effort  to  show  by 
whom,  or  when,  the  name  of  the  bank  was  written  in. 
The  evidence  of  the  officers  of  the  bank  was  to  the  effect 
that  the  bank  made  the  two  loans  pleaded  in  the  answer 
in  reliance  upon  the  note  and  mortgage  which  it  received 
as  collateral  security  from  Muir  &  Gaylord  when  the 
first  of  the  two  loans  was  made  to  them.  This  was  the 
condition  of  the  evidence  when  the  court  instructed  the 
jury  to  find  for  the  defendant,  and  accordingly  there  was 
a  verdict  and  judgment. 

In  the  consideration  of  this  case  we  shall  not  attem]>t 
to  discuss  the  negotiability  of  the  note,  bnt,  for  the  argu- 
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ment's  sake,  will  assume  that  it  was  negotiable  in  form. 
It  was  held  in  Doll  v.  Holknheck,  19  Neb.  639,  where  a 
negotiable  promissory  note  had  been  assigned  by  a  writ- 
ing separate  and  distinct  from  the  note  itself,  that  the 
assignee  was  not  entitled  to  protection  as  a  bona  fide  pur- 
chaser of  negotiable  paper  transferred  before  due,  and 
this  holding  was  approved  in  Colby  v.  Parker,  34  Neb. 
510.  As  between  the  parties  to  this  action,  therefore, 
this  assignment  merely  operated  to  transfer  the  note 
and  mortgage.  The  indorsement  of  the  note  as  pleaded 
in  the  answer  was  in  this  language,  "Pay  to  the  order 
of — [signed]  Mary  E.  Gaylord."  It  is  probable  that 
the  transcript  incorrectly  shows  the  initial  letter  as  "E" 
instead  of  "W,''  and  we  shall  therefore  lay  no  stress  on 
the  variance  between  the  name  of  the  payee  and  the 
name  as  in  the  answer  alleged  to  have  been  indorsed. 
If  the  indorsement  is  to  be  considered  as  above  quoted, 
it  is  clear  that  it  is  not  a  general  indorsement,  but*is  an 
indorsement  intended,  when  completed,  to  be  limited  to 
whatever  name  shall  be  inserted  in  the  blank.  From 
this  incomplete  indorsement  we  must  conclude  that 
when  the  bank  took  the  note  as  collateral  security  the 
payee  had  not  yet  determined  to  whom  she  would  make 
the  transfer.  If  the  bank  has  correctly  pleaded  the  in- 
dorsement according  to  its  understanding  it  was  bound 
to  know  when  the  note  was  offered  to  it  that  the  payee 
had,  as  yet,  neither  an  intention  to  name  an  indorsee  nor 
the  design  of  making  a  general  indorsement.  If,  how- 
ever, the  indorsement  is  to  be  treated  as  though  there 
was  no  intention  to  complete  it  in  the  future  by  inserting 
the  name  of  the  indorsee  it  would  read  "Pay  to  the  order 
of  Mary  W.  Gaylord."  To  effect  a  transfer  in  this  view 
of  the  indorsement  it  would  be  necessary  that  Mary  W. 
Gaylord  should  indorse  the  note  anew.  Under  such  cir- 
cumstances nothing  was  really  effected  by  the  indorse- 
ment, for  she  could  equally  as  well  in  the  same  manner 
transfer  the  paper  as  payee.  We  are  therefore  of  the 
opinion  that  the  indorsement  on  the  note  in  the  condition 
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in  wMch  it  was  when  by  the  bank  it  was  received  as 
collateral  security  did  not  vest  the  legal  tith^  in  the  bank. 
Its  rights  as  transferee  depend  iii)on  the  assignment 
made  separately,  and  this,  as  we  have  already  seen, 
merely  operated  to  transfer  the  title  and  not  to  afford 
protection  as  to  an  innocent  pnrchaser  of  negotiable 
paper  before  due. 

The  answer  of  the  bank,  in  so  far  as  it  specially  pleaded 
an  estoppel  as  against  the  plaintiff,  has  already  been 
quoted.  It  was  i)roper  that  this  defense  should  be  spe- 
cially pleaded.  {Xehrafika  Mortffage  lA)an  Co.  v.  Van  Kloa- 
ieTj  42  Neb.  746;  Erick^on  r.  First  Xat,  Bank  of  Oaklandj 
44  Neb.  622;  Grajoni  r.  Kenjfon,  34  Neb.  640;  Scroggin  v. 
JohnsoTij  45  Neb.  714.)  The  testimony  of  plaintiff,  that 
she  did  not  authorize  her  son,  or  the  firm  of  which  he  was 
a  member,  to  use  the  note  as  collateral  security  was  un- 
contradicted. Whether  or  not  the  bank  furnished  the 
money  on  the  faith  of  this  collateral,  and  whether  or  not 
it  was  deceived  into  doing  so  by  representations  of  the 
agent  of  plaintiff  ai)parent]y  sanctioned  by  her  acts  or 
negligence,  were  questions  of  fact  which  should  have 
been  submitted  to  the  jury.  It  was  erroneous  peremp- 
torily to  direct  a  verdict  for  the  defendant,  and  the  judg- 
ment of  the  district  court  is  therefore  reversed  and  this 
cause  is  remanded  for  further  proceedings. 

Reversed  and  remanded. 


Western  Union  Tp:legraph  Company  v.  H.  L.  CJook. 

Filed  Mabch  3, 1898.    No.  7866. 

1-  Witnesses:  Crosb-Examination.  The  cross-examination  of  a  wit- 
ness .should  ordinarily  be  confined  to  matters  concerning  which  he 
has  testified  in  his  direct  examination. 

2.  Telegraph  Companies:  Nkgltoence.    Where  a  party  in  good  faith 
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had  endeavored  to  avoid  injury  attributable  to  the  negligence  of 
a  common  carrier,  it  cannot  escape  liability  by  showing?  that  su.-li 
endeavorfi  might  have  been  more  judirioua. 

3.  :  .     Evidence  examined,  and  hrld  to  justify  a  perpmptory 

instruction  for  plaintiff. 

Error  from  tlie  district  vowrt  of  Howard  county. 
Tried  below  before  Ki^:ndatj.,  J.       Affinnrd, 

Estahrooh  &  Ikiris,  for  plaintiff  in  error. 

Paul  &  Templin,  contra. 

Ryan,  C. 

In  this  case  there  was  a  verdict  ajijainst  the  Western 
Union  Telegraph  Company  in  compliance  with  an  in- 
struction that  such  a  verdict  slionld  be  found  by  the 
jury.  To  reverse  the  judgment  rendered  upon  this  ver- 
dict the  telegraph  company  has  prosecuted  an  error  pro- 
ceeding to  this  court. 

In  the  petition  filed  in  the  district  court  plaintiff  al- 
leged that  he  was  a  real  estate  agent  at  St.  Paul,  in  this 
state,  on  September  1,  1892;  that  there  had  been  en- 
trusted to  him  for  sale  by  S.  S.  Smith  cert^iin  lands  in 
Ilow^ard  county;  that  the  price  fixed  on  said  lands  by 
Smith,  its  owner,  was  |12,600;  that  between  Smith  and 
plaintiff  the  agreed  compensation  of  plaintiff  for  making 
a  sale  was  five  per  cent  on  the  first  f  1.000  and  two  and 
one-half  i)er  cent  on  the  balance;  that  through  plaintiff's 
efforts  one  H.  0.  Stewart,  a  resident  of  Illinois,  perfectly 
able  to  perform  his  undertakings,  had  been  induced  to 
purchase  the  aforesaid  land  at  the  price  fixed,  but  in- 
stead of  making  payment  of  $1,000  as  earnest  money  as 
required  by  Smith,  proposed  to  pay  |500,  and  accord- 
ingly asked  a  modification  of  Smith's  terms,  and,  with 
matters  in  this  condition,  that  Stewart  returned  to  hit^ 
home  in  Illinois.  Plaintiff  further  alleged  that  on  Sep- 
tember 19,  1892,  he  entrusted  to  the  defendant  for  de- 
livery to  Stewart  a  telegram  in  the  following  language: 
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'^Smlth  requires  one  thousand  down,  balance  March  !• 
Wire  answer.''  This  telegram  was  altered  in  transmis- 
sion' so  that  as  received  by  Stewart  it  read,  "Smith  re- 
quires ten  thousand  down,  balance  March  first.  Wire 
answer."  Plaintiff  alleged  that  this  alteration  in  trans- 
mission caused  Stewart  to  answ^er  by  telegraph  as  fol- 
lows, "Smith's  terms  not  satisfactory,"  and  that  owing 
alone  to  the  above  described  negligence  the  consumma- 
tion of  the  sale  of  said  land  and  right  to  the  compensa- 
tion agreed  was  prevented.  The  evidence  sustained 
these  averments  testified  to  by  plaintiff,  except  that  in 
the  deposition  of  Mr.  Stewart  he  state<i  that  the  agree- 
ment between  himself  and  jilaintiflf  contemplated  ab- 
solutely that  but  f500  earnest  w-as  required.  This 
variance,  how^ever,  was  not  material,  in  so  far  as  the  tele- 
graph company  was  concerned,  for  its  mistake  furnished 
a  cause  of  action  as  well  under  one  statement  as  under 
the  other. 

C.  E.  Joy  testified  that  when  the  telegram  was  sent  to 
Illinois  he  was  manager  of  the  telegraph  company  at  St. 
Paul;  that  he  then  knew  plaintiff  and  had  never  since 
1890  known  of  his  being  engaged  in  any  other  line  of 
business  than  that  of  real  estate  agent.  On  cross-exami- 
nation this  question  was  propounded  to  this  witness, 
'•Did  Mr.  Cook,  on  the  19th  of  September,  have  any  con- 
versation with  you — September,  1892 — have  any  conver- 
sation with  you  at  any  time?''  We  think  the  objection 
that  this  was  not  proper  cross-examination  was  properly 
sustained.  As  between  the  telegraph  company  and 
plaintiff  it  was  immaterial  whether  or  not  there  was  a 
written  contract  between  Mr.  Smith  and  his  agent. 
From  Mr.  Smith's  own  testimony  it  was  disclosed  that 
he  regarded  himself  as  being  bound  to  pay  if  a  sale  h.ad 
been  consummated  by  Mr.  Cook,  and  accordingly  would 
have  paid  the  agreed  compensation  in  that  event.  After 
the  telegram  was  altered  in  transmission,  and  the  nego- 
tiations had  been  broken  off  by  the  answer  thereto,  Mr. 
Ck)ok,  by  correspondence,  attempted  to  induce  Mr.  Stew- 
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art  to  purchase,  and  was  so  far  successful  that  Mr.  Stew- 
art returned  from  Illinois  to  St.  Paul,  but  this  was  too 
late,  for  meanwhile  Mr.  Smith  had  sold  the  land  to  an- 
other person.  We  are  of  the  opinion  that  there  was  no 
error  in  refusing  to  permit  a  cross-examination  which 
had  no  other  tendency  than  to  show  that  Mr.  Cook's 
efforts  might  have  been  more  judiciously  directed  than 
they  were. 

Under  the  undisputed  evidence,  the  company  was 
liable,  and  the  district  court  properly  so  instructed  the 
jury  in  view  of  the  holdings  of  this  court  in  Western 
Union  Telegraph  Co.  v.  Kenip,  44  Neb.  194,  and  West- 
em  Union  Telegraph  Co.  v.  WiUielm,  48  Neb.  910.  The 
judgment  of  the  district  court  is  therefore 


Affirmed. 


Union  Pacific  Railway  Company  v.  Peter  J. 

McNally. 

FiLBD  Mabch  8, 1898.    No.  7880. 

Publication  of  City  Ordinance.  In  this  case  the  suffloiency  of  the  pub- 
lication of  an  ordinance  of  South  Omaha  is  presented  under  the 
same  conditions  as  were  described  in  Union  P.  R,  Oo.  v.  Montgomery^ 
49  Neb.  429,  and  the  ruling  in  that  case  is  accordingly  followed. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J,    Reversed. 

W.  R.  Kelly,  E.  P.  Smith,  and  John  Schomp,  for  plaintiff 
in  error. 

Mahoney  &  Smyth,  contra. 

Ryan,  0. 

In  this  case  there  was  a  verdict  and  judgment  against 
the  plaintiff  in  error  for  damages  under  circumstances 
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Yery  similar  to  those  described  in  Ufiion  P.  R.  Co.  v. 
Mmigomeryj  49  Neb.  429.  There  was  introduced  in  evi- 
dence an  ordinance  of  the  city  of  South  Omaha  containing 
the  same  provisions  as  those  copied  in  the  opinion  in  the 
above  entitled  case.  There  was  the  same  objection  as 
to  the  publication  of  said  ordinance,  which  was  overruled, 
and  this  ruling  is  assigned  as  error. 

In  Unioii  P.  /?.  Co,  v.  Montgomery^  supra^  the  certificate 
as  to  the  publication  of  the  ordinance  recited  that  it  "was 
published  in  the  South  Omaha  Daily  Stockman^  ♦  ♦  ♦ 
on  the  5th  day  of  September,  A.  D.  1888."  In  the  case 
now  under  consideration  the  certificate  recited  that  the 
ordinance  "was,  on  the  5th  day  of  September,  1888,  for 
the  period  of  one  day,  published  in  the  Daily  Stocknvan^  a 
newspaper,  on  said  last  named  day,  within  said  city  of 
South  Omaha."  This  case  is  therefore  controlled  by  the 
reasoning  in  the  case  above  cited,  and  accordingly  the 
judgment  of  the  district  court  herein  is  reversed. 

Reversed  and  remanded. 


Charles  L».  Benedict  v.  Citizens  Bank  of  Platts- 

MOUTH. 
FiLSD  Mabch  3, 1898.    No.  7920. 

Action  for  Bent:  Judgmeitt  for  Defendant.  The  evidence  in  this 
case  examined,  and  found  not  sufficient  to  sustain  the  findings  of 
the  district  court. 

Error  from  the  district  court  of  Cass  county.    Tried 
below  before  Chapman,  J.    Reversed. 

MorriSy  Beekman  &  Marple  and  Hoagland  &  Hoagland,  for 
plaintiff  in  error. 

A.  Jf.  Sullivan^  contra. 
12 
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Kyan,  C. 

In  this  action  there  was  a  judgment  in  favor  of  the  de- 
fendant in  the  district  court  of  Cass  county.     The  subject- 
matter  of  the  action  was  the  rent  of  a  certain  room  occu- 
pied by  the  bank  between  April  1  and  December  1,  1S93. 
The  lease  under  which  the  bank  held  its  possession  was 
of  date  March  17,  1890,  and  was  for  a  term  of  five  years. 
It  was  executed  by  J.  E.  Riley,  at  that  time  the  owner 
of  the  demised  property.     The  provision  for  payments 
was  in  this  language:  "And  the  said  party  of  the  second 
part,  in  consideration  of  the  leasing  of  the  premises  as 
above  set  forth,  covenants  and  agrees  with  the  party  of 
the  first  part  to  pay  to  said  party  of  the  first  part,  as  rent 
for  the  same,  the  sum  of  #900  per  year,  payable  as  fol- 
lows: the  sum  of  $75  monthly,  the  first  payment  to  be 
made  on  the  first  day  of  April,  1890;  said  rent  to  be  paid 
at  the  office  of  said  Citizens  Bank  by  placing  said  amount 
to  the  credit  of  said  lessor  on  the  first  day  of  each  month 
for  the  month  previous."     The  property,  of  which  the 
above  leased  banking  room  was  a  part,  was  subsequently 
conveyed  to  the  Plattsmouth  Investment  Company,  by 
which  company  it  was  conveyed  to  plaintiff.     There  was 
a  difficulty  about  clearing  the  title  until  April  1,  1893, 
when,  this  difficulty  having  been  adjusted,  the  transfer 
was  closed.     J.  E.  Riley,  when  he  made  the  lease  in  ques- 
tion, was  owing  the  bank  an  amount  in  excess  of  the  en- 
tire five  years'  rent,  and  the  bank,  by  way  of  defense, 
insisted  that  it  was  entitled  to  apply  the  rent  on  this 
indebtedness,  and  the  district  court  so  found.     In  this 
finding  the  court  erred.     The  lease  was  recorded,  it  is 
true,  but  the  above  quoted  language  in  no  way  coun- 
tenanced  the  idea  that   the   bank   was  to   apply   the 
monthly  payments  in  extinguishment  of  rent.     On  the 
contrary,  the  provision  that  each  month's  rent  was  to  be 
placed  to  the  credit  of  the  lessor,  who  might  treat  these 
sums  as  so  much  credited  to  his  account  as  a  depositor, 
to  be  draw^n  by  means  of  his  checks.     If  there  was  any 
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understanding  outside  the  lease  that  these  payments  of 
rent  were  to  be  applied  in  payment  of  a  debt  owinjj  by 
Riley  to  the  bank,  there  was  no  notice  of  this  fact  givt*n 
plaintiff.  His  purchase  was  not  from  Kiley,  but  from 
Riley's  jijrantee.  When  he  purchased  he  was  entitled  1o 
be  substituted  to  the  ri<xhts  of  Hiley,  as  defined  by  the 
tenns  of  the  written  lease.  The  bank  has  not  paid  the 
monev.  It  is  sinii)ly  witlilioldiu*;  payment,  under  claim 
of  ri^lit  so  to  do.  The  judj^ment  of  the  district  court  was 
not  sustained  by  the  evidence  and  accordinj?lj^  is 

Reversed. 


Continent Ai.  rJni.piNo  &  Loan  Association  op  Kansas 
City,  No.  2,  v.  Anderson  Avlguii. 

FiT.Ki)  March  3, 1898.    No.  7861. 

1.  Beview:  Evidkxce.    The  evidence  examined,  and  held  to  sustain 

tHe  finding  of  the  jury. 

2.  Principal  and  Agent:  Evidence.    The  ruling  of  the  district  court 

in  admitting  in  evidence  a  receipt  for  money,  given  to  the  defend- 
ant in  error  by  a  witness  and  director  of  plaintiff  in  error,  which 
tended  to  contradict  the  evidence  of  the  witness  that  in  his  deal- 
ings with  defendant  in  error  he  was  acting  on  his  own  behalf  and 
not  as  p'aintiff's  agent,  reviewed  and  held  not  erroneous. 

Error  from  the  district  conrt  of  Lancaster  county. 
Trieil  bt^low  before  Tihbets,  J.     Affirmed, 

Cobb  it  llarvvy  and  Morning  cfe  Ihrge,  for  plaintiff  in 
error. 

Charles  E,  Magoon,  contra. 

Ragan,  C. 

The  Continental  Building  and  Loan  Association  of 
Kansas  City,  No.  2,  has  filed  heiv  a  petition  in  error  to 
review  a  judgment  pronounced  against   it   in  favor  oT 
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Anderson   Aulgur   by.  the  district   court  of  Lancast(^r 
county. 

1.  The  first  aroinnent  is  that  tlie  verdict  is  not  sus- 
tained by  suflicient  evidence.  Aulji^ur  set  out  in  his  peti- 
tion nine  causes  of  action.  It  is  unnecessarv  to  pav  anv 
attention  to  tlie  ninth  cause  of  action,  as  the  defendant 
beh)w  offered  to  conf(»ss  jud{:>:ment  thereon.  The  other 
eight  causes  of  action  were  alike,  and,  without  quoting 
the  petition,  tliey  were  substantially  this:  Aulgur  was 
the  owner  of  eight  houses  and  lots  in  Abbott  &  Irvine's 
Addition  to  the  city  of  Lincoln,  had  sold  these  eight  prop- 
erties to  eight  different  persons,  and  as  a  part  considera- 
tion of  the  purchase  price  was  to  accept  a  note  from  each 
vendee  of  ^650,  secured  by  mortgage  upon  the  real  estate 
sold.  Aulgur  then  contracted  with  the  building  asso- 
ciation, by  which  it  agreed  to  take  the  mortgages  of  Aui- 
gur's  vendees.  Each  vendee  executed  his  note  to  the 
building  association  for  $(>50  and  secured  the  payment  of 
the  note  by  a  mortgage  upon  the  property  sold  to  such 
vendee  by  Aulgur,  and  thereupon  the  building  association 
paid  to  said  Aulgur  $575  on  each  of  said  mortgages.  This 
suit  was  brought  by  Aulgur  to  recover  tlie  $75  which  he 
claims  remain  uni)aid  to  him  from  the  building  associa- 
tion on  each  of  said  mortgage  debts,  or  a  total  amount  of 
$600.  The  building  association  answered,  first,  that  it 
had  paid  on  each  of  said  mortgage  loans  the  $575  and 
agreed  to  pay  him  the  remaining  $75  on  each  of  said  loans 
when  each  mortgagor  had  paid  on  his  loan  a  sufficient 
amount  of  money  to  reduce  it  from  $050  to  $575,  and  that 
none  of  said  mortgagors  had  paid  said  amount  on  his 
loan.  The  second  defense  of  the  building  association  was 
that  Aulgur's  vendees  were  carp<Miters  and  were  at 
work  for  him,  and  that  he  agreed  with  the  building  asso- 
ciation that  instead  of  paying  his  vendees  for  their  work 
he  would  retain  out  of ^  their  wages  sufficient  sums  of 
money  to  pay  what  would  become  due  on  their  mort- 
gages and  pay  these  sums  to  the  building  association  until 
each  mortgagor  had  reduced  his  debt  to  the  building  asso- 
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elation  f  75,  and  then  it,  the  building  association,  would 
pay  said  f75  on  each  of  said  loans  to  Aulgur;  and  that 
Aulgnr  neglected  to  withhold  the  wages  of  his  men  and 
pay  them  to  it,  the  building  association,  and  that  the 
mortgagors  themselves  had  not  reduced  their  mortgage 
debts  to  f575  each.  It  will  thus  be  seen  that  the  build- 
ing association's  answer  amounted  to  a  confession  and 
avoidance  of  the  cause  of  action  set  up  by  Aulgur  in  his 
petition,  and  the. building  association  assumed  the  bur- 
den of  establishing  the  two  defenses  pleaded  by  it.  We 
cannot  say  that  the  jury  was  wrong  in  reaching  the  con- 
clusion that  the  building  association  had  not  established 
either  of  these  defenses.  The  second  defense  interposed, 
to  say  the  least,  is  very  peculiar,  and  it  may  be  doubted 
if  it  amounts  to  a  defense.  The  nature  of  the  building 
association's  answer  disposes  of  its  contention  here  that 
there  is  a  variance  between  the  pleadings  and  proof  of 
Aulgur. 

2.  The  second  assignment  of  error  relates  to  the  action 
of  the  district  court  in  permitting  a  receipt  to  be  intro- 
duced in  evidence  on  the  trial.  It  appears  that  whatever 
agreement  was  entered  into  between  Aulgur  and  the 
building  association  was  made  on  behalf  of  the  latter  by 
one  of  its  directors,  named  Ripley,  and  he  testified  in  the 
case  on  the  trial  on  behalf  of  the  building  association  to 
the  effect  that  while  the  building  association  took  mort- 
gages from  each  of  Aulgur's  vendees  for  f 650  the  com- 
pany was  only  to  pay  down  $575  to  Aulgur  for  each  of 
said  mortgages,  and  to  pay  the  remaining  f  75  on  each  of 
Hald  mortgages  only  when  the  mortgage  debts  had  been 
rwJnced  by  payments  made  thereon  $75  each;  that  he  was 
I^ositive  that  this  was  the  agreement  between  him  and 
Aulgur,  because,  as  an  agent  of  the  building  association, 
lie  had  no  authority  to  pay  in  cash  more  for  the  mort- 
gages purchased.  On  cross  elimination  he  admitted 
that  he  was  a  director  of  the  association  at  that  time,  and 
was  at  the  time  of  the  agreement  between  the  company 
and  Aulgur.    His  examination  then  proceeded  as  follows : 
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Q.  In  what  capacity  are  yo\i  employed  by  them? 

A.  The  question  is,  what  do  you  mean  by  capacity? 

Q.  Don't  you  know  what  is  meant  by  capacity? 

A.  No,  sir,  1  do  not;  but  I  can  tell  you  that  I  am  one  of 
the  directors  of  the  company. 

Q.  Yes,  sir;  what  else? 

A.  What  else  what? 

Q.  What  else  are  you  in  this  company? 

A.  I  am  not  anvthin<»:,  only  a  man. .   ♦     ♦     ♦ 

Q.  You  say  you  were  out  here  examining  proi>erty. 
Were  you  examining  property  as  a  director? 

A.  No,  sir;  I  was  examining  the  property  as  a  man. 

Q.  Well,  as  a  director  of  this  (*ompany? 

A.  No,  sir. 

Q.  You  didn't  have  any  relation  with  this  company  at 
that  time? 

A.  Well,  I  won't  answer  that  questicm. 

Q.  Well,  did  you  examine  this  property? 

A.  I  examined  that  property. 

(i.  What  for? 

A.  I  will  answer  that  question  when  I  am  instructed  to 
by  the  court;  1  don't  propose 

The  Court:  You  may  answer,  Mr.  Witness. 

The  Witness:  What  is  the  question? 

(Question  read.) 

A.  1  examined  it  to  find  cmt  its  value. 

Q,  For  what  purp()se  did  you  desire  to  ascertain  its 
value? 

A.  To  report  to  the  board  its  value. 

Q.  To  what  board? 

A.  To  the  board  of  directors  of  the  Continental  Build- 
ing &  Loan  Associatiim  of  Kansas  City. 

Q.  And  how  many  are  there  in  that  board? 

A.  I  dcm't  know. 

Q.  Is  there  not  a  coiymittee  of  that  board  that  passes 
upon  these  loans  when  they  are  submitted  to  them?     ♦     ♦ 

A.  Yes,  sir;  there  was  at  that  time. 

Q.  And  of  whom  did  that  consist? 
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A.  That  consisted  of  three  persons,  the  president,  the 
sHi*etarv,  and  luvself. 

(2.  When  you  were  dealing  with  ilr.  Aul<;ur  did  you 
(leal  with  him  as  a  director  of  that  company? 

A.  1  did  not. 

Q.  In  what  capacity  did  you  deal  with  him? 

A.  I  dealt  with  him  as  au  individual  sent  here  by  the 
company  to  examine  proj)erty  and  report  to  the  com- 
pany its  value. 

ii.  You  did  not  deal  with  him  as  a  director?   • 

A.  Xo,  sir. 

Q.  Do  you  remember  that  fact  as  distinctly  as  anything 
else  you  have  testified  to? 

A.*  What  fact? 

Q.  That  you  did  not  deal  with  him  as  a  director. 

A,  I  eouUhrt  deal  with  him  as  a  director.  An  indi- 
vidual cannot  deal  with  a  nmn  as  a  director.  It  is  an 
ntter  impossibility. 

Q.  Did  you  ever  see  that  receipt  beifore? 

A.  Yes,  sir. 

Q.  Is  that  your  handwriting:;? 

A.  Yes,  sir. 

The  plaintiff  then  ofTcrc<l.  and  the  (*ourt  permitted  to 
be  read  to  the  jury,  the  folh)win<!:: 

"KecU  Lincoln.  Ajuil  18,  JS1)2,  tifty-two  dollars,  exam- 
iners exp.,  and  fifteen  dollars,  lawyer  fee,  on  loan  for 
eight  houses  in  Abbott's  &  Irvine  Add. 

E.  L.  IvlPLEY, 

*7>//vc/or,  (Umt'invutal  B.  cG  Loan  Ass'n^ 

The  court  did  not  err  in  admitting::  in  evidence  this  re- 
ceipt. The  loan  association  by  its  answer  admitted  the 
purchase  of  the  Auljjur  mortgages  at  their  face  value  of 
|650  each;  that  it  had  only  paid  on  each  of  said  mort- 
pujes  f575  and  that  it  still  owed  Aulgur  ^75  on  each  of 
Kaid  mortgages,  which  sums  had  not  become  due  under 
the  coutract  which  it  made  with  Aulgur,    To  prove  this 
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defense  the  building  association  put  their  director  and 
agent,  Kipley,  on  the  stand,  and  he  testified,  at  the  behest 
of  the  buihling  association,  that  he  was  its  director  and 
was  its  agent  to  contract  with  Aulgur;  that  is,  the  build- 
ing association,  by  its  pleading  and  its  conduct  in  putting 
Ripley  upon  the  stand  as  its  witness,  admitted  that  he 
had  authority  to  purchase  the  mortgages  at  their  face 
value;  to  pay  f575  down  on  each  mortgage  and  become 
Aulgur's  dc^btor  for  the  remaining  $75  on  each  mortgage. 
While  the  building  association  concedes  that  its  agent 
had  this  much  authority,  it  denies  that  the  agent  had  au- 
thority to  pay  in  cash  for  the  mortgages  their  face  value; 
and  the  witness  assigns,  as  a  reason  why  he  could  not  be 
mistaken  as  to  what  the  contract  between  him  and  Aul- 
gur was,  that  in  all  his  dealings  with  Aulgur  he  was  act- 
ing as  an  individual  and  not  as  an  agent  of  the  company. 
But  the  company,  by  its  pleading  and  conduct  in  the  case^ 
has  estopped  itself  from  saying  that  Ripley  was  not  its 
agent  and  authorized  to  purchase  these  mortgages  from 
Aulgur;  and  whetlier  the  mortgages  were  to  be  paid  cash 
for  at  the  time  tliey  were  purchased,  or  to  be  paid  for  part 
in  cash  and  credit  giv(»n  for  a  part,  was  a  question  of  fact 
for  the  jury;  and  wliether  Ripley  was  authorized  to  pur- 
chase the  mortgages  for  cash  was  likewise  a  question  for 
the  jury,  and  this  receipt  introduced  in  evidence  went  to 
the  credibility  of  this  witness'  testimony,  that  in  all  his 
dealings  with  Aulgur  he  was  acting  upon  his  own  respon- 
sibility and  not  for  the  company;  and  he  testified  in  ex- 
planation of  the  receipt  that  it  was  given  by  him  to 
Aulgur  for  money  which  Aulgur  paid  him  for  his  com- 
pany, and  that  the  payment  grew  out  of  this  transaction 
of  the  sale  of  the  mortgages  in  controversy  here.  In 
other  words,  it  appears  that  Aulgur  paid  to  Ripley  for 
the  building  association,  as  comi)ensation  for  examining 
the  mor( gaged  j)r()i)erty,  .f()7.  The  receipt  then  was  at 
least  an  admission  of  the  witness  that  in  his  dealings 
with  Aulgur  he  was  acting  as  the  agent  of  the  buil(lin;»; 

upf^ociution,  and  in  that  respect  tended  to  coutrudict  lua 
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testimony  that  he  was  not  so  acting.    The  judgment  of 

the  district  court  is  right  and  is 

Affirmed. 


Eugene  Miller  v.  State  Insurance  (Company  of  Des    £|  m 

DO      oSo 

Moines.  "'     " 

Fn^BD  IfABCH  Z,  1898.    No.  7907. 

Limitation  of  Actions:  Contbacts:  Public  Policy.  The  statutes  of 
this  state  provide  in  what  time  actions  may  be  brousrht;  and  a 
contract  which  provides  that  no  action  shall  he  brought  th^eon, 
or  for  a  breacb  thereof,  unless  within  a  time  therein  specified, 
which  is  different  from  the  time  which  the  statute  fixes  for  bring- 
ing an  action  on  such  contract  or  for  a  breach  thereof,  is  against 
public  policy  and  will  not  be  enforced  by  the  courts  oi  this  state. 

• 

Error  from  the  district  court  of  Sherman  county. 
Tried  below  before  Holcomb,  J.    Reversed. 

C.  H.  E.  Heath  and  Paul  d  Teniplin,  for  plaintiff  in 
error. 

Long  d  MaiheWy  contra: 

A  special  limitation  contained  in  a  contract  is  valid 
and  binding  no  matter  what  the  general  law  of  limita- 
tion may  be.  {Hudson  v.  Bishop^  35  Fed.  Rep.  820; 
O^Laughlin  v.  Union  Central  Life  Ins.  Co.,  3  McOrary  [U.  S.] 
543;  Riddlesharger  v.  Hartford  Ins.  Co.,  7  Wall.  [XJ. 
8.]  386;  Davidson  v.  Plumix  Ins.  Co.,  4  Sawyer  [U.  S.] 
594;  Thompson  v.  Phoenix  Ins.  Co.,  25  Fed.  Eep.  296; 
Arthur  v.  Homestead  Fire  Ins.  Co.,  78  N.  Y.  462;  De  Orove 
V.  Metropolitan  his.  Co.,  61  N.  Y.  594;  Wilkinson  v.  First 
Nat.  Fire  Ins.  Co.,  72  N.  Y.  499;  AVcmania  Ins.  Co.  v.  Little, 
20  Brad.  [111.]  431;  Phwnix  Ins.  Co.  v.  Lebcher,  20  Brad. 
[m.]  450;  Humboldt  Ins.  Co.  v.  Johnson,  1  Brad.  [111.] 
309;  Johnson  v.  Humboldt  Ins.  Co.,  91  111.  92;  Cornett  v. 
PhiBnix  Ins.  Co.,  67  la.  388;  Oarretson  v.  Hawkey e  Ins.  Oq.^ 
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65  la.  468;  Edson  t\  Merchants  Mutual  Tns,  Co.,  35  La.  Ann. 
353;  Blanks  v.  llihrrnia  Tun.  To.,  36  La.  Aim.  599;  Farmrs 
Mutual  Fire  Inn,  Co.  r.  Barr,  94  Pa.  St.  345;  Waynen' 
horo  Mutual  Firv  Inn,  Co.  r.  Conorer,  98  l*a.  St.  384;  Uni- 
versal Mutual  Fire  Ins.  Co.  r.  Weiss,  106  Pa.  St.  20;  Under- 
writers' A  genet/,  v.  Sutherlin,  55  Ga.  266;  TasTcer  v.  Kenton 
Ins.  Co.,  58  N.  II.  469;  Corn  City  Mutual  Ins.  Co.  v.  SeluraUy 
1  O.  C.  C.  192;  rh<rni.v  Ins.  Co.  r.  Cnderwood,  12  lleisk. 
[Teim.]  424;  Uiijtjins  v.  Windsor  County  Mutual  Ins.  (Jo., 
54  Vt,  270.) 

Ragan,  C. 

Bu^eue  ililler  files  here  a  petition  in  error  to  review  a 
judj»nient  of  tlie  district  court  of  Slierinan  eoinity  dis- 
missin}2:  an  action  l>rouji:bt  tliemu  by  him  aj^ainst  the 
State  Insurance  Company  of  Des  Moines,  Iowa. 

Millers  suit  was  upon  an  ordinary  insurance  policy 
issued  by  the  defendant  in  error  agreein;;:  to  indemnify 
him  for  any  loss  the  insured  propeily  miji^lit  sustain  by 
reason  of  fire  or  lightning  within  a  certain  time.  The 
policy  provided  that  the  insurance  company  should  not 
be  liable  for  any  loss  thereunder  unless  a  suit  for  su(*h 
loss  was  brought  within  six  months  of  the  date  of  the 
loss  or  damage,  any  statute*  of  limitations  to  the  contrary 
n()twithstanding.  Among  other  defenses  to  the  action 
the  insurance  company  interposed  that  Miller's  suit  was 
not  brought  within  six  months  after  the  happening  of  the 
loss  suihI  for.  The  case  was  tried  to  the  court  without 
a  jury,  and  the  c(mrt  found  si)ecially  as  follows:  "The 
court  finds,  under  the  ph^adings  and  the  evidence,  in 
favor  of  the  ])laintitT  as  to  all  issues  raised  by  the  plead- 
ings, except  as  to  the  issue  that  the  action  was  not 
brought  within  six  months  from  the  time  the  cause  of 
action  accrued,  as  i)rovided  in  the  policy,  and  upon  that 
issue  the  couil  finds  in  favor  of  tlu?  defendant.''  Upon 
this  finding  the  court  dismissed  Miller's  action.  The 
statutes  of  this  state  provide  in  what  time  all  actions  may 
be  brought,   and  a  contract  which  provides  that  no 
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action  shall  be  brought  thereon,  or  for  a  breach  thereof, 
unless  within  a  time  therein  speeified,  which  is  diffeieiit 
from  the  time  which  the  statute  fixes  for  briu;;in*:;  an  ac- 
tion on  such  contract,  or  for  a  breach  thereof,  is  against 
public  policy,  and  will  not  be  enfor(»e<l  by  the  courts  of 
this  state.     {Karnes  v,  MvMuririi.  2\)  Xeb.  178.)     In  Eagl 
Ins.  Co.  r.  Ldfaffctfe  fns.  Co.,  9  Ind.  44:^,  such  a  clause  was 
held  to  be  abs(dutelv  void.     Phanij-  Ths.  Co.  v.  Rod  Bilo 
Hora  lA)dije,  41  Xeb.  21,  was  a  suit  on  an  insurani^e  policy 
which  contained  a  clause  similar  to  the  one  iu  question 
here.     Discussing  the  validity  of  sudi  a  provision  in  a 
contract  Irvixk,  C.,  while  admitting  that  a  respectabh^ 
line  of  authorities  suppoi-ts  the  validity  of  su(di  a  sti])- 
idation,  said:  *Mn  no  case,  ho  weaver,  has  effect  been  given 
to  such  a  provision  in  this  state.     Notwithstanding  the 
authorities  upon  the  subject,  the  writer  would  hesitate 
to  commit  himself  to  the  views  that  the  parties  to  a  con- 
tract may  bind  the  courts  to  a  period  of  limitations  other 
than  that  prescribed  by  statute/'     The  couH  adopts  the 
news  of  the  commissioner  as  expressed  in  that  case  a;id 
declines  to  be  bound  to  a  period  of  limitations  fixed  by 
any  contract  other  than  the  period  prescribed  by  th<» 
statute. 

The  judgment  is  reversed  and  the  cause*  remand(Ml  witli 
instructions  to  th<»  district  court  to  enter  a  judgment  in 
favcu-  of  the  plaintiff  iu  error  upon  the  special  findings 
made  by  the  court. 

Kevekski)  and  remanded  with  diuections. 


Pk\X    illTUAIi    LlEE    iNSrUANCE    (\)MI»ANY    V.    JoilN    J. 

CoNonniY. 


Filed  March  3, 1898.     No.  7913. 

1.  Principal  and  Agent:  Action  ox  Check:  Pr.EADr.NG.  In  a  suit 
against  an  Insurance  company  on  a  dishonored  check  drawn  by 
its  general  agent  against  the  bank  with  which  he  kept  an  account 
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as  such  agent  the  petition  contained  twt)  counts.    HrJd,  That  the 
first  count  of  the  petition  did  not  state  a  cause  of  action. 

2.  :  :  .  The  Code  of  Civil  Procedure  (sec.  92)  re- 
quires a  pleader  to  state  the  facts  ^hich  constitute  his  cause  of 
action  or  defense  in  ordinary  and  concise  language;  and  the  pra<^;- 
tlce  of  adding  a  "common  count"  in  a  pleading  is  one  not  contem- 
plated by  the  Code. 

3.  Honey  Paid:  Pleading:   Evidknck.    Evidence  examined,  and  hrht 

not  to  sustain  the  averments  of  the  second  "count"  of  the  peti- 
tion. 

Error  from  the  district  court  of  Adams  couuty.  Trird 
below  before  Beall,  J.     Brrvrscd. 

I.  J,  Dunn,  for  plaintiff  in  error. 
M.  A.  HartigaUy  contra. 

Ragan,  C. 

John  J.  Conoughy,  in  the  district  court  of  Adams 
county,  recovereil  a  judjj^ment  against  the  Peun  Mutual 
Life  Insurance  Company  and  one  N.  J.  Schmidt.  Th(» 
insurance  company  has  fil(*d  here  a  petition  in  error  for 
a  review  of  that  jud<j;ment. 

1.  Conoughy  in  his  petition  for  a  first  cause  of  action 
alleged  that  the  insurance  company  and  Schmidt  on  thi* 
ftth  of  June,  1893,  made  and  delivered  to  one  McGrath 
their  check  in  writing  payable  to  his  order  as  follows: 

"Omaha,  Nebraska,  June  9,  1893. 
"American  National  Bank:   Pay  to  the  order  of  F.  J. 
McGrath  seventy  (f70)  dollars. 

"N.  J.  Schmidt,  Genn  AgV 

That  McGrath  afterwards  indorsed  and  delivered  the 
check  for  value  to  Conoughy;  that  he  duly  presented  it 
for  payment,  and  that  it  was  dishonored;  that  no  part  of 
the  check  had  been  paid,  and  there  was  due  to  him, 
Conoughy,  from  the  insurance  company  and  Schmidt  on 
said  check  the  sum  of  $70,  for  which  it  called,  and  $2.50 
protest  fees.    This  count  of  the  petition  does  not  state  a 
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cause  of  action  against  the  insurance  company.  It  does 
not  appear  upon  the  face  of  the  check,  or  by  any  other 
ayennent  in  the  petition,  that  Schmidt  was  the  general 
agent  of  the  insurance  company,  nor  for  whom  he  was 
j,^eneral  agent,  and  if  the  language  of  the  petition  could 
be  construed  as  equivalent  to  an  express  averment  that 
Schmidt  when  he  drew  this  check  was  then  and  there 
the  general  agent  of  the  insurance  company,  still  the 
petition  is  fatally  defective,  because  it  contains  no  aver- 
ment that  Schmidt  intended  to  bind  his  principal  by  the 
drawing  of  this  check,  nor  that  it  was  drawn  in  connec- 
tion with  his  principal's  business,  nor  that  he  had  any 
anthority  to  bind  his  principal  by  the  drawing  of  bills  of 
exchange.  So  far  as  the  petition  discloses,  the  check 
sued  upon  is  the  individual  contract  of  Schmidt.  The 
words  "general  agent"  following  his  signature  on  the 
check  are  descriptio  personce,  and  if  conjectures  and  in- 
ferences are  to  be  indulged,  then,  so  far  as  this  count  of 
the  petition  discloses,  Schmidt's  principal  might  have 
been  the  American  National  Bank.  (Webster  v.  Wratfy  19 
Neb.  558 ;  Anderton  v.  Shoupy  17  O.  St.  125 ;  Bank  v.  Gook, 
38  0.  St.  442.) 

2.  For  a  second  cause  of  action  Conoughy  alleged  "that 
on  the  11th  day  of  June,  1893,  this  plaintiflE  lent,  ex- 
pended, paid  out,  and  advanced  at  the  instance  and  re- 
quest of  the  defendants,  and  for  the  use  and  benefit  of  the 
said  defendants,  the  sum  of  |72.50,  which  said  sum  and 
amount  they,  the  said  defendants,  then  and  there  agreed 
to  pay;  that  the  said  defendants  have  taken,  accepted, and 
received  the  said  sum  of  money,  and  have  kept,  retained, 
and  appropriated  the  same  to  their  own  use  and  benefit, 
and  though  often  requested  to  pay,  have  failed  and  refused 
to  do  so."  We  do  not  approve  of  this  method  of  plead- 
ing. The  Code  of  Civil  Procedure  (sec.  92)  requires  a 
pleader  to  state  the  facts  which  constitute  his  cause  of 
action  or  defense  in  ordinary  and  concise  language,  and 
this  practice  of  adding  a  "common  count"  in  a  pleading 
is  one  not  contemplated  by  the  Code.     However,  the  aver- 
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ments  on  the  second  count  in  the  petition  are  wholly  iin- 
sustained  by  the  evidence.     The  facts  of  this  case,  as  dis- 
closed by  the  record,  are  as  follows:   Schmidt,  in  June, 
1893,  was  the  general  agent  of  the  insurance  company, 
soliciting  insurance  for  it  and  collecting  premiums  on 
jmlicies  issued.     The  moneys  collected  by   him  he  de- 
posited to  his  own  credit  in  the  American  National  Bank, 
the  account  being  kept  in  the  name  of  N.  J.  Schmidt,  gen- 
eral agent,  the  bank  knowing  that  he  was  the  general 
agent    of    the    insurance    company.     It    appears    that 
Schmidt  had  power  to  appoint  subagents,  and  did  ap- 
point McGrath,  his  contract  with  McGrath  being  that  he, 
Schmidt,  would  pay  McGrath  a  salary  of  f  100  per  month. 
McGrath  was  to  solicit  insurance  for  the  insurance  com- 
pany and  to  have  a  certain  commission  on  the  premiunii* 
collected.     If  the  premiums  on  the  business  done  by  Mc- 
Grath in  a  month  amounted  to  more  than  |100  the  exces;^ 
was  to  be  paid  to  Schmidt;    if  they  amounted  to  less 
than  $100,  Schmidt  made  up  the  deficiency.     To  pay 
McGrath's  traveling  expenses  and  enable  him  to  go  about 
the   business   for    which    Schmidt    had   employed    him 
Schmidt  drew  the  check  in  suit  in  favor  of  McGrath,  and 
McGrath  induced  Conoughy  to  cash  it.     When  the  che(*k 
was  presented  for  payment  it  was  dishonored.     It  seenin 
that  before  this  check  was  presented  for  payment  the 
bank  had  paid  out  to  the  insurance  company  on  Schmidt's 
check  all  the  money  which  Schmidt  had  on  deposit  thero. 
The  theory   of  the   counsel   who   represents   Conoughy 
seems  to  be  that  the  money  to  the  credit  of  Schmidt  in  the 
bank  was  the  money  of  the  insurance  company;  that  the 
check  drawn  by  Schmidt  was  the  insurance  company's 
check,  and  that  as  the  company  .drew  its  money  out  of 
the  bank  on  which  it  drew  the  check  before  the  latter 
was  presented,  thi^refore  it  is  liable  on  this  check  to 
Conoughy.     Kut  this  check  was  not  the  insurance  com- 
pany's check.     It  is  not  oidy  not  a  party  to  the  check, 
but  the  check  was  not  drawn  by  its  direction  or  au- 
thority or  knowledge,   nor  did  it  receive  any   benefit 
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whatever  from  the  check  or  its  proceeds;  and  althouj::h 
Schmidt  testified  in  this  case  that  the  money  he  had  on 
deposit  in  tlie  bank  was  the  insurance  company's  money, 
tliis  was  a  mere  conclusion  of  law  on  his  part  and  an 
erroneous  one.  If  the  insurance  company  had  drawn  its 
draft  aji^ainst  the  bank  for  this  money  and  the  bank  had 
paid  it,  it  would  have  been  liable  to  Schmidt  for  tin* 
money.  If  tlie  bank  had  refused  to  pay  the  insurance 
company's  check,  it  would  not  have  been  liable  for  such 
refusal.  The  fact  that  the  bank  knew  that  Schmidt  was 
«feneral  agent  of  the  insurance  company  and  that  lie  kept 
his  account  in  the  name  of  N.  J.  Schmidt,  ji^eueral  a<;ent 
of  tlie  insurance  company,  did  not  make  the  money  he 
deposited  the  insurance  company's  money,  nor  compel 
the  bank  to  take  notice  of  the  fact  that  it  was  the  insur- 
ance company's  money,  nor  authorize  the  bank  to  pay  out 
that  money  on  the  orders  of  the  insurance  company.  The 
jndfi^ment  of  the  district  court  is  reversed  and  the  cause 
remanded. 

Reversed  and  uemandeo. 


Chicago,  Buki.incjton  &  Qtjincy  Railroad  Company  v. 


54    127 

54    648 

t56    749 

W    1-27 

George  Keij^ogg.*  _57_j46 

Filed  March  3, 1898.    No.  7797. 

1.  Master  and  Servant:  Defective  Appliances:  Injury  to  Servant: 

Plkadino.  In  a  suit  for  damages  by  a  station  agent  of  a  railroad 
company  against  it  for  injuries  he  had  sustained  while  attempt- 
ing to  set  a  defective  brake  on  one  of  its  oars  the  petition  does 
not  fail  to  state  a  cause  of  action  because  it  does  not  aver  that 
the  raUroad  company  knew  of  the  defective  condition  of  the  brake, 
or  that  the  brake  had  been  out  of  repair  for  such  a  length  of  time 
that  the  railroad  company,  by  the  exercise  of  ordinary  care,  could 
have  discovered  its  defective  condition. 

2.  :   :   :   Knowleikje  of  Defects.    That  the  brake 

became  out  of  repair  a  short  time  before  the  accident,  and  that 
the  railroad  company  had  no  knowledge  of  its  defective  condition 


♦Rehearing  allowed. 
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and  could  not  by  the  exercise  of  ordinary  care  have  discovered  it 
before  the  accident,  are  matters  of  defense. 

3. :   :   .    It  is  the  duty  of  a  master  to  furnish  tiie 

servant  tools  and  appliances  reasonably  safe  and  fit  for  the  pur- 
poses for  which  they  are  designed;  and  if  the  master  neglects  to 
do  this,  and  the  servant  Is  injured  without  fault  on  his  part,  the 
defect  in  the  instrument  or  appliance  not  being  obvious,  the  mas- 
ter is  liable. 

4.  :  .    It  wafl  the  duty  of  a  station  agent  to  set  the  brakes 

on  cars  left  at  his  station,  but  it  was  not  his  duty  to  inspect  the 
brakes  on  such  cars,  nor  to  repair  them  if  he  discovered  them 
out  of  order.  Held,  That  the  agent  had  the  right  to  presume  that 
the  car  brake  was  in  proper  condition  and  reasonably  fit  for  the 
purposes  for  which  it  was  designed. 

5.  :   Ix.JURY  TO  Servant:    Negligence:    Liability  of  Master. 

It  is  not  the  law,  except  where  made  so  by  statute,  that  a  master 
is  liable  to  a  servant  for  an  injury  which  the  latter  has  received 
through  the  negligence  of  a  fellow-servant. 

6.  :  :  :  .    If  a  car  inspector,  whose  duty  it  is 

to  keep  the  brakes  in  repair,  neglects  that  duty,  and  his  co- 
servant,  for  instance  a  station  agent,  is  injured  by  that  neglect, 
the  railway  company  is  liable  for  such  injury;  but  the  reason  is 
that  the  relation  existing  between  the  inspector  and  station  agent 
is  that  of  vice-principal  and  servant,  the  negligence  of  the  inspec- 
tor being  the  negligence  of  the  master. 

7.  :  Fellow-Servants.    A  station  agent,  whose  duty  it  is  to  set 

brakes  on  oars  left  at  his  station,  but  who  is  not  charged  witb  the 
duty  of  inspecting  or  repairing  the  brakes,  is  not  a  fellow-servant 
of  his  co-servant,  who  is  a  car  inspector  and  charged  with  the 
duty  of  inspecting  and  repairing  the  brakes. 

8.  Attorneys.    The  rights  and  duties  of  counsel  employed  to  conduct 

litigation  considered  and  stated  in  the  opinioiL 

^.  Misconduct  of  Attorney:  Review.  A  litigant,  to  take  advantage 
of  alleged  misconduct  of  opposing  counsel,  must  call  the  attention 
of  the  trial  court  to  such  misconduct  at  the  time  it  occurs,  ask 
the  trial  court  for  protection  therefrom,  preserve  in  a  bill  of  ex- 
ceptions the  alleged  misconduct,  with  the  ruling  of  the  trial  court 
and  the  exceptions  thereto,  and  present  the  record  of  what  cx;- 
curred  and  the  rulings  of  the  trial  court  as  an  assignment  of  error 
in  the  proceeding  brought  here. 

10.  :  .    This  court  in  an  error  proceeding  does  not  review 

the  conduct  of  counsel  in  the  case,  but  reviews  the  rulings,  orders, 
and  judgment  of  the  district  court;  and  if  it  did  not  make  or  re- 
fuse to  make  an  order,  in  reference  to  the  conduct  of  counsel,  this 
(crt  cannot  make  one. 
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XL  InstructioiLB:  Habmless  Error.    The  charge  of  the  court  reviewed, 
and  held  erroneous,  but  not  prejudicial. 

Error  from  the  district  court  of  Phelps  county.  Tried 
below  before  Beall,  J.     Affirmed. 

J.  W.  Deiceesey  F.  E.  Bishopy  W.  S.  Morlariy  and  W.  P. 
Rally  for  plaintiff  in  error. 

A.  J,  ShafcTy  8.  A.  DravOy  and  Stetcart  &  Mungery  contra. 

Ragan,  C. 

The  Chicago,  Burlington  &  Quincy  Railroad  Company 
has  filed  a  petition  here  to  review  a  judgment  of  the  dis- 
trict court  of  Phelps  county  pronounced  against  it  in 
favor  of  George  Kellogg. 

1.  The  first  argument  is  that  the  petition  does  not 
state  a  cause  of  action.  Kellogg  in  his  petition,  in  sub- 
stance, alleges:  That  on  the  7th  of  August,  1892,  he  was  a 
station  agent  of  the  railway  company  at  Bertrand,  Ne- 
braska; that  it  was  his  duty  as  such  agent  to  set  the 
brakes  on  cars  left  by  passing  trains  on  the  side  tracks 
at  that  station  to  prevent  the  wind  blowing  the  cars  oflE 
the  side  track  on  the  main  line;  that  about  10  o'clock  in 
the  evening  of  said  date  he  went  upon  a  car  standing  on 
a  side  track  at  his  station  for  the  purjiose  of  setting  the 
brake  thereon,  and  that  as  he  turned  the  brake  a  wire 
which  connected  the  brake-chain  with  the  brake-rod 
broke,  precipitating  him  from  the  car  on  the  bumpers 
thereof  and  injuring  him;  that  he  had  no  knowledge  of 
the  defective  condition  of  the  brake;  that  the  company 
had  negligently  permitted  this  brake  to  become  and  re- 
main out  of  repair,  in  this,  that  the  chain  which  connects 
the  brake  with  the  brake-rod  should  be  fastened  to  the 
latter  by  a  half-inch  iron  bolt;  that  this  had  been  lost  out, 
and  some  one  had  connected  the  rod  and  chain  with  a  wire 
which  was  wholly  unfit  for  that  purpose.  It  is  now  in- 
sisted that  this  petition  does  not  state  a  cause  of  action 
because  it  does  not  allege  that  the  company  knew  that 
13 
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tjie  brake  was  out  of  repair,  had  been  improperly  repaired 
with  a  wire,  or  that  it  had  been  in  that  condition  for  such 
a  length  of  time  that  the  company  should  be  charged  with 
notice  of  its  defective  condition.  We  think  this  argu- 
ment untenable..  It  is  the  duty  of  a  master  at  all  times 
to  furnish  his  servant  with  tools  and  appliances  reasona- 
bly safe  and  fit  for  the  purposes  for  which  they  are  de- 
signed; and  if  a  servant,  where  the  defect  of  an  appliance 
is  not  obvious,  and  where  he  has  no  knowledge  of  such 
defect  and  is  not  charged  with  the  duty  of  knowing  of 
such  defect,  without  negligence  on  his  own  part,  is  in- 
jured while  attempting  to  use  in  the  service  of  the  master 
a  tool  or  appliance  designed  for  the  work  in  hand,  the 
master  is  liable  for  such  injury.  {Missouri  P.  R.  Go.  v. 
Baxter,  42  Neb.  793;  Kearney  Electric  Co.  v.  Laughliriy  45 
Neb.  390.)  If  this  brake  had  become  defective  a  short 
time  before  the  accident,  if  the  master  did  not  know  of  it, 
and  could  not,  by  the  exercise  of  ordinary  care,  have  dis- 
covered it  before  the  accident,  those  facts  were  matters  of 
defense  for  the  master.  Since  it  was  not  the  duty  of  the 
station  agent  to  inspect  this  brake  nor  to  repair  it  if  he 
found  it  defective,  and  since  he  did  not  know  that  the 
brake  was  out  of  order,  he  had  the  right  to  presume  that 
it  was  in  proper  condition  and  reasonably  fit  for  the  pur- 
poses for  which  it  was  intended;  and  the  general  allega- 
tion that  the  railway  company  had  been  guilty  of  negli- 
gence in  permitting  the  brake  to  become  and  remain  out 
of  repair,  coupled  with  the  other  allegations  of  the  peti- 
tion as  to  the  plaintiff's  duty,  and  his  want  of  knowledge 
of  the  defective  condition  of  the  brake,  rendered  the  peti- 
tion invulnerable  to  demurrer.  {Omaha  &  R.  V.  R.  Co.  v.- 
Wright,  49  Neb.  456.) 

2.  A  second  argument  is  that  the  judgment  cannot 
stand  because  Kellogg's  injury  resulted  from  the  negli- 
gence of  a  fellow-servant.  It  is  true  that  in  the  absence 
of  statute  the  general  rule  is  that  a  master  is  not  liable  to 
one  servant  for  an  injury  which  he  has  sustained  through 
the  negligence  of  a  fellow-servant.     (See  the  rule  stated 
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and  the  autliorities  collated  in  7  Am.  &  Eng.  Ency.  Law 
p.  821.     See,  also,  a  statement  of  the  rule  and  a  collation 
ol  autborities  by  Allen,  J.,  in  Wright  v,  Neic  York  C.  li. 
Co.,  25  N.  Y.  562.)     In  this  case  the  evidence  shows  that 
the  railway  company  has  in  its  employ  at  various  stations 
along  its  road  car  repairers  or  inspectors,  whose  duty  it 
is  to  inspect  the  cars  of  tlie  company,  the  wheels  and 
brakes  and  other  appliances  thereof,  and  if  a  brake  is 
I  found  out  of  order  to  rei)air  it.     The  evidence  does  not 

disclose  that  it  was  the  duty  of  the  station  agent,  Kellogg, 
to  inspect  the  cars  that  came  to  his  station,  nor,  should 
!  he  discover  that  a  car  or  an  appliance  thereof  was  out  of 

order,  that  it  was  his  duty  to  repair  it.    The  evidence  fur- 
j  ther  shows  that  the  brake-beam  of  a  freight  car  is  con- 

nected with  a  brake-rod  bv  a  chain,  and  that  this  chain  is 
connected  with  the  brake-rod  by  an  iron  bolt;  that  the 
I  brake  which  Kellogg  was  using  at  the  time  he  was  injured 

I  had  the  rod  connected  with  the  chain  thereof  by  a  wire 

I  totally  unfit  for  that  purpose.     How  long  this  bolt  had 

,  been  missing  from  the  brake-rod  the  evidence  does  not 

j  show.     When,  where,  or  by  whom  the  rod  and  chain  were 

I  connected  by  wire  the  evidence  does  not  show.     The  car 

was  traced  from  the  yards  in  Kansas  City  to  Bertrand, 
and  the  car  inspectors  testified  to  having  inspected  it  at 
Kansas  City  and  at  various  stations  along  the  line  from 
there  to  Bei-trand,  and  that  they  did  not  observe  the  de- 
fective condition  of  the  brake.  At  the  time  Kellogg  was 
injured  the  car  had  been  standing  for  several  days  on 
the  side  track  at  his  station.  From  the  marks  and 
flattened  condition  of  the  wire  an  inference  is  justifia- 
ble that  the  wire  had  been  used  on  the  brake  for  some 
time  before  the  car  reached  Bertrand.  We  do  not  intend 
in  this  case  to  lay  down,  or  attempt  to  lay  down,  any  rule 
for  determining  when  two  servants  of  the  same  master 
are  "fellow-servants"  within  the  legal  definition  of  that 
term.  In  Union  P.  R,  Co,  x\  Erickson,  41  Neb.  1,  it  was 
held  that  a  section  hand  in  the  employ  of  the  railway  com- 
pany and  engaged  in  keeping  the  track  in  repair  was  not 
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a  fellow-Hervant  with  aiiotlior  emi)h)y(^  of  the  company 
engajxed  in  the  business  of  loading  coal  on  the  tenders  of 
the  company's  engines.  In  tliat  case  Erickson  had  been 
injured  through  the  neglect  of  his  co-employ^  to  properly 
load  or  store  the  coal  on  the  engine's  tender,  and  it  was 
said:  '^'Employment  in  the  service  of  a  common  master 
is  not  alone  sutticient  to  constitute  two  men  fellow- 
servants  within  the  rule  exempting  the  master  from  lia- 
bility to  one  for  injuries  caused  by  the  negligence  of  the 
other.  To  make  the  rule  applicable  there  must  be  some 
consociation  in  the  same  department  of  duty  or  line  of 
employment.-'  In  In  ion  P.  R.  Co.  v.  lhuiU\  50  Neb.  545,  it 
was  held  that  a  se<ti(m  hand  in  the  (anploy  of  the  railway 
company,  engage<l  with  other  employes  of  the  company 
who  were  hauling  dirt  and  gravel  with  a  construction 
train  and  ballasting  the  railway  tra<*k,  was  not  a  fellow- 
servant  of  the  conductor  of  such  gravel  train.  In  that 
case  it  was  also  held:  '* Where  one  of  several  employes 
of  the  same  master  is  a  vice-principal  as  to  his  co-eni- 
ploy^s  or  whether  all  are  fellow  servants,  is  not  alway>' 
a  question  of  fact,  nor  always  a  question  of  law.  (len 
erally  it  is  a  mixed  question  of  law  and  fact  and  to  be  de 
termined  in  anv  case  bv  the  particular  facts  and  circuni 
stances  in  evidence  in  the  case  in  whicli  it  is  presented.'' 
In  the  case  at  bar,  if  we  are  to  consider  that  the  verdict  ol 
the  jury  includes  a  finding  that  Kellogg,  the  station 
agent,  was  not  a  fellow-servant  of  his  co-employ^,  the  car 
repairer  or  inspector,  the  evidence  in  the  record  justifies 
that  finding;  and  if  frcmi  the  admitted  facts  it  is  for  us  to 
say  as  a  matter  of  law  whether  the  station  agent  and  the 
car  repairer  or  inspector  were  fellow-servants,  then  we 
answer  that  they  were  not.  In  }forfon  r.  Dviroity  R.  C.  di 
A,  R,  Co.,  46  N.V.  Kep.  [Mich.]  HI,  it  was  held  that  a 
brakeman  in  the  employ  of  the  railway  company  was  not 
a  fellows-servant  of  another  employ^  of  the  company 
whose  duty  it  was  to  inspect  and  keep  in  repair  the 
brakes. 

3.  Counsel  for  Kellogg,  in  his  argument  to  the  jury 
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after  the  close  of  the  testimony,  used  the  following  lan- 
guage:  "The  defendant  company  forces  its  parasites  to 
swear  in  its  behalf.     The  employes  of  the  defendant  are 
surrounded  by  superintendents  and  assistant  superin- 
tendents, who  hold  them  by  the  neck  and  say  to  them: 
'Oh,  how  easy  I  can  drop  you,  how  easy  I  can  drop  you.' " 
It  is  now  insisted  that  this  was  such  misconduct  on  the 
part  of  counsel*  for  the  plaintiff  below  as  calls  for  a  re- 
versal of  the  judgment  rendered.     It  must  be  conceded 
that  counsel  permitted  his  zeal  for  his  client  to  carry  him 
too  far;  that  the  language  is  totally  unwarranted  by  the 
record  and  not  within  the  range  of  the  legitimate  infer- 
ences and  deductions  which  might  be  drawn  from  the 
evidence;   that  it  was  calculated  to  arouse  the  passions 
and  prejudices  of  the  jury,  too  easily  excited  in  cases 
like  this,  and  instead  of  assisting  them  to  calmly  inquire 
as  to   whether   the  plaintiff   below   had   been   injured 
through  the  negligence  of  the  railway  company,  and  if 
80.  the  extent  of  such  injury  and  what  amount  of  money 
would  compensate  him  therefor,  and  render  a  verdict  ac- 
(x>rdingly,  this  language  was  calculated  to  inspire  the 
jurj-  with  a  desire  to  punish  the  railway  company  for  the 
injury  which  its  negligence  had  inflicted  upon  the  plain- 
tiff.    That  these  poisonous  shafts  of  fiery  invective  did 
their  work  we  think  is  manifest  from  the  amount  of  the 
?1*,000  verdict  which  the  jury  did  render.     Judgments 
have  been  often  assailed  in  this  court  bet*ause  of  the  al- 
leged misconduct  of  counsel  for  the  parties  in  .whose 
favor  the  judgments  were  rendered.     See  the  following 
rases:  liradshaic  r.  i<t(iti\  17  Neb.  147;  Clerelaml  Paper  Co. 
r.  Batil>f,  15  Neb.  20;  Fitzqemld  v.  Fitzgerald .  16  Neb.  413; 
Frjitm^'  r.  Omaha  d  S.  W,  R.  Co.,  17  Neb.  280;  Bohanan  v. 
State,  18  Neb.  57;   }fififsofn'i  l\  R,  Co.  v.  Mrtzger,  24  Neb. 
1K>;    Mf-Clain  v.  FItate,  18  Neb.  154;    Patterson  r.  Hawletfy 
:«  Neb.  440;  BuUis  v.  Drake,  20  Neb.  167;  Mehat/an  v.  Mc- 
}fafiHs,  35  Neb.  633;  Cropsey  r.  Aver  ill,  8  Neb.  151;  Omaha 
i(:R.  r.  R.  Co,  V.  Brady,  39  Neb.  27;  Chieago,  St.  P.,  M.  d  O, 
ff.  f  Va  r.  Lundstruviy  16  >'eb,  254;  Strattqn  v^  Nye,  45  Nebi 
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619;   Rooftc  r.  Perlhis,  9  Neb.  304;    Gran  v.  Houston,  45 
Neb.   813;    Missoftri  l\   R.  Co.   /•.   M('iz(fn\   24   Neb.   90; 
Bankers  Lifv  Ass'n  r.  Lisio,  47  Neb.  340;   Dal  if  r,  Mdendif, 
32  Neb.  852;    Ashland  Land  dc  I  Aw  Stork  Co.  r.  May.  51 
Neb.  474;  Ant/lv  r.  7^7/^/.  25  Neb.  595.     These  cases  estab- 
lish Ihnt  a  lawyer  char«»:e(l  witli  the  eoudnet  of  a  ease  is 
invested  with  eertaiu  ri«;hts  and  eharjjed   with  certain 
duties.     It  is  his  duty  to  use  all  honorable  means  to  pro- 
tect his  client's  interests;    and  in  ar«;;unient,  within  the 
limits  of  the  evidence  and  tlie  le*;itimate  deductions  ami 
inferences  to  be  drawn  therefrom,  he  mav  not  be  limited, 
but  mav  comment  on  the  conduct  and  eredibilitv  of  wit- 
nesses  and  parties  to  the  suit.     On  the  other  hand,  he 
must  act  honorably  and  fairly  with  the  court,  opposing 
counsel,  the  jury,  and  the  parties  to  the  litijifation.     But 
he  may  not,  in  his  conduct  of  the  case  or  in  his  arf»ument 
to  the  jury,  po  outside  tlie  record,  the  evidence  and  the 
legitimate  inferences  dedu(rible  therefrom,  and  ask  ques- 
tions, make  statements  or  arguments  for  the  purpose  of 
misleading  and  prejudicing  the  jury;   and  if  he  does  so. 
such  misconduct,  if  properly  jjreserved  in  the  record  and 
assigned  here,  will  cause  a  reversal  of  th(*  judgment  pro- 
cured.    These   cases   establisli    the    further   proposition 
that  the  defeated  jiarty  in  a  litigation,  in  order  to  take 
advantage  of  tlie  alleged  misconduct  of  opposing  counsel, 
must  call  the  attention  of  the  trial  (*ourt  to  such  miscon- 
duct at  the  time  it  oc<'urs,  ask  the  trial  court  for  protec- 
tion  therefrom,    preserve   in    a    bill    of   ex(*eptions   the 
alleged  misconduct  of  counsel,  with  the  rulings  of  the 
trial  court  and  the  party's  ex<*eptions  thereto,  and  pre- 
sent the  record  of  what  occiirrcd  and  the  rulings  of  the 
trial  court  as  an  assignment  of  error  in  the  j)roceeding 
brought  here.     In  the  case  at  bar  the  record  discloses 
that  the  railway  comi)any  excepted  to  the  language  used 
by  counsel  for  the  i)laintiflf  below.     The  record  does  not: 
disclose  that  the  attcMitiim  of  the  trial  court  was  callecl 
to  this  langua;;e  at  the  time  it  was  useij,  that  the  triatl 
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court  was  asked  to  cause  the  counsel  to  desist  from  mak- 
injj  the  arj^ument  he  did,  iior  that  the  court  was  requested 
to  instruct  or  admonish  the  jury  to  disregard  the  argu- 
ment made.  In  other  words,  the  record  does  not  disclose 
that  the  trial  court  made  any  ruling  whatever  upon  this 
conduct  of  counsel,  presumably  for  the  reason  that  it 
was  not  requested  to  make  any,  and,  therefore,  although 
we  think  the  language  used  was  unjust  and  prejudicial 
to  the  railway  company,  we  cannot  reverse  this  judg- 
ment be(*ause  thereof,  since  this  court,  in  a  proceeding 
itf  this  kind,  does  not  review  the  conduct  or  actions  of 
counsel  in  the  case,  but  reviews  the  rulings,  orders,  and 
judgment  of  the  district  court;  and  since  it  did  not  make 
an  order,  nor  refuse  to  make  an  order,  in  reference  to  the 
conduct  of  counsel,  we  cannot  make  one, 

4.  The  next  argument  relates  to  the  instructions.  At 
the  request  of  the  plaintiff  below  the  court  instructed  the 
Jury  as  follows:  ^'Employment  in  the  service  of  a  com- 
mon master  is  not  alone  sufficient  to  constitute  two  men 
fellow-servants  within  the  rule  exempting  the  master 
from  liability  to  one  for  injuries  caused  by  the  negligenci* 
of  the  other.  To  make  the  rule  api)licable.ther(*  must  be 
some  consociation  in  the  same  dei)artmeiii  of  duty  or  line 
of  employment."  The  railroad  company  excerpted  to  this 
instruction,  but  the  court  did  not  err  in  giving  it,  and  we 
only  quote  it  here  for  the  purpose  of  showing  upon  what 
theorv  the  couii:  submitted  the  case  on  trial  to  the  jury. 

Another  instruction  given  by  the  court  at  the  request 
nf  the  plaintiff  below,  and  over  the  objection  of  the  rail- 
way company,  was  the  following:  "If  you  find  that  the 
brake  on  the  car  in  question  was  rei)aired  in  an  unsaf(» 
manner,  and  permittc^l  to  remain  in  an  unsafe  condition 
through  the  negligence  of  some  employ (5  of  the  defend- 
ant, on  whom  the  duty  of  repair  and  keeping  in  repair 
snch  brake  was  imposed  by  the  defendant,  then  under 
such  circumstances  the  defendant  would  not  be  exenijit 
from  liability  on  the  ground  tluit  puch  emplov^  was  a 
fellow-servant  of  plaintiff." 
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The  railway  company  refiiiested  the  court  to  give  the 
followiii}^  instruction:  ''If  you  find  from  the  evidence 
that  the  phuntiff  was  injured  as  in  his  petition  alleged, 
and  that  the  defendant  railroad  (*ompany  was  guilty  of 
negligence,  then  it  is  your  duty  to  iniiuire  whether  such 
negligence  was  on  the  part  of  the  employes  of  the  rail- 
road company  who  were  fellow-servant«  of  the  plaintiff; 
for  if  tlie  plaintiff  was  injured,  as  in  his  petition  allegetl, 
through  the  negligence  of  the  employes  of  the  defendant 
railroad  comi)any,  who  were  fellow-servants  of  the  plain- 
tiff, then  the  plaintiff  cannot  recover  in  this  action/^ 
The  court  modified  the  instruction  asked  as  follows: 
'^Provided  the  fellow-servant  referred  to  herein  was  not 
charged  by  the  defendant  with  the  duty  of  repairing  or 
keeping  in  rei)air  such  appliances;"  and  as  thus  modified 
gave  the  instruction.  Tlie  railway  company  excepted  to 
the  refusal  of  the  court  to  give  the  instruction  as  asked 
and  to  the  giving  of  it  as  nu)dified. 

It  will  be  obs(*rv(Hl  that  the  <M)urt  submitted  to  the  jury 
as  a  (luestion  of  fart  whetlier  the  plaintiff  below,  the 
station  agent,  was  a  fellow-servant  of  liis  <*o-employ^,  the 
car  re])airer  or  insi)ector.  Fuder  the  evidence  we  think 
the  court  would  have  been  (entirely  justified  in  instruct- 
ing the  jury  that  the  station  agent  and  car  repairer  were 
not  fellow-servants;  but  since  both  partii^s  to  this  litiga- 
tion reciuestcd  that  tliat  <|uestion  might  be  submitted  to 
the  jury,  neither  of  them  are  in  any  position  to  question 
the  ruling  of  the  court  in  niaking  that  submission.  It  is 
to  be  observed,  also,  that  tin*  C(uirt  tcdd  the  jury  that  if 
the  plaintiff's  injury  was  the  result  of  the  neglect  of  the 
railroad  comi)any's  car  rej)airer  or  inspector  to  repair  the 
brake,  and  that  it  was  the  duty  of  such  insj)ector  to  make 
the  repair,  then  the  railway  comjiany  w<mld  be  liable  for 
the  i)]aintift"s  injury,  even  if  the  jury  found  that  the  ear 
repaii'(*r  or  inspector  and  the  station  agent  were  fellow- 
servants. 

]t  must  be  con('ess<Ml  that  these*  instructions  are  son^e-* 


Vol.  54]  JANUARY  TERM,  1898.  137 


Chicago,  B.  A  Q.  R.  Co.  y.  Kellogg. 


what  confusing.  The  court  nowhere  in  its  charge  called 
the  jury's  attention  to  the  distinction  between  co-serv- 
ants and  fellow-servants,  but  seems  to  have  used  the  two 
expressions  in  the  same  sense.  Of  course  it  is  not  the 
law  that  the  railway  company  is  liable  for  the  injury  of 
the  station  agent  if  that  injury  was  caused  by  the  neglect 
of  the  car  repairer  or  inspector,  he  then  and  there  being 
a  fellow-servant  of  the  station  agent,  and  in  that  respect 
the  instructions  are  erroneous.  We  do  not  think,  how- 
ever, that  the  railroad  company  was  prejudiced  by  the 
giving  of  these  instructions,  because  (1)  the  evidence  con- 
clusively shows  that  the  car  inspector  or  repairer  was  not 
a  fellow-servant  of  the  station  agent;  and  (2)  if  the  jury 
had  specially  found  that  the  two  were  fellow-servants, 
the  evidence  would  not  sustain  the  finding,  and  we  there- 
fore presume  that  the  jury  found  they  were  not  fellow- 
servants.  The  effect  of  the  instruction,  notwithstanding 
the  language  used  about  fellow-servants,  was  to  tell  the 
jury  that  if  they  found  that  the  plaintiff's  injury  resulted 
from  the  negligence  of  the  car  repairer  or  inspector  to 
pniperly  repair  the  brake  and  that  it  was  his  duty  to  dis- 
cover its  defective  condition  and  repair  it,  then  the  mas- 
ter was  liable  for  the  injury.  This  is  the  law;  but  the 
master's  liability  in  a  case  like  the  one  at  bar  does  not 
rest  upon  an  exception  to  the  general  rule  that  a  master 
is  not  liable  to  one  servant  for  an  injury  caused  to  the 
latter  by  the  negligence  of  a  fellow-servant.  It  rests 
upon  the  principle  that  it  is  the  duty  of  a  master  to  fur- 
nish the  servant  tools  and  appliances  reasonably  fit  and 
safe  for  the  performance  of  the  duties  required  of  the 
servant;  and  if  the  master  delegates  to  a  servant  the 
selection,  inspection,  and  furnishing  of  these  tools  and 
appliances,  such  a  servant  then  stands  in  the  place  of 
the  master,  and  such  servant's  neglect  in  the  premises  is 
the  master's  neglect;  or,  applying  the  rule  to  the  case 
at  bar,  the  common  master  delegated  to  the  car  inspector 
the  duty  of  inspecting  and  repairing  thepe  brakes,    That 
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car  inspector  then  in  that  matter  stood  in  the  place  of 
the  railway  company  itself,  and  the  car  inspector's  rela- 
tion to  the  station  agent  was  not  that  of  fellow-servant, 
but  of  vice-principal.  (See  the  rule  stated  and  the  au- 
thorities collated  in  7  Am.  &  Eng.  Ency.  of  Law  [1st 
ed.]  825.)  In  Mo^'ton  v.  Dvfroit,  B.  G.dA,  R.  Co.,  46  N.  W. 
Rep.  [Mich.]  Ill,  a  brakeman  was  thrown  off  a  car  and 
killed  by  the  breaking  of  the  chain  which  connected  the 
brake-rod  with  the  brake-beam.  A  link  in  the  chain 
parted,  and  it  appeared  that  this  link  had  never  been 
welded,  but  was  closed  by  a  *'cold  shut."  In  a  suit  by  the 
brakeman's  administrator  it  was  held  that  the  car  in- 
spector, whose  duty  it  was  to  inspect  and  repair  the  cars, 
was  not  a  fellow-servant  of  the  brakeman  and  that  the 
company  was  liable.  This  case  and  all  the  other  cases 
just  cited  rest  upon  the  principle  that  the  car  inspector 
stood  in  the  place  of  his  principal  as  regards  the  brake 
man.  Our  conclusion  therefore  is  that  the  railway  com- 
pany was  not  prejudiced  because  of  the  eri-oneous  fea- 
tures in  the  instruction  given  by  the  court  to  the  jury. 


JUD(JMENT  AFFIRMED. 


7 


Chicago,  BuuLiNciToN  &  (^uincy  Railroad  Company  v. 

OEOR(iE  KELL0(JG.* 
Filed  Makch  3, 1898.     No.  8169. 

1.  Judges:  Interest  tx  Casks.  A  judge  who  presided  at  the  trial  of 
an  action  and  rendered  judgment  therein  is  not,  from  that  fact, 
disqualified  by  section  37,  chapter  19,  Compiled  Statutes,  to  hear 
another  suit  brought  to  vacate  the  judgment  in  the  former  one. 

2, ;  .    A  judge,  to  be  "interested"  within  the  meaning  of 

said  section  and  therefore  disqualified,  must  be  pecuniarily  in- 
terested, or  his  interest  in  the  litigation  must  be  such  that  he  will 
gain  or  lose  something  by  the  result. 

^Peheartng  allowed, 
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3.  Witnesses:  Exclusion.  The  practice  of  causing  unexamined  wit- 
nesses, except  those  called  as  experts,  to  be  sequestered,  so  that 
they  may  not  hear  the  testimony  of  the  witness  being  examined, 
is  a  good  one,  as  it  tends  to  elicit  th-e  truth  and  promote  the 
ends  of  justice. 


4. :    .    But  whether  such  witnesses  shall   be  sequestered, 

in  any  case,  is  a  matter  resting  in  the  discretion  of  the  trial  court, 
and.  in  the  absence  of  a  showing  that  the  court  abused  its  discre- 
tion  to  the  prejudice  of  the  complaining  party,  its  action  in  the 
premises  will  not  be  disturbed. 

5.  Conimnnication  to  Jury.  Evidence  examined,  and  held  to  sustain 
the  finding  of  the  district  court  that  no  improper  communication 
had  been  made  to  the  jury,  while  deliberating  on  their  verdict  in 
the  first  action,  by  the  officer  having  them  in  charge. 

Error  from  the  district  court  of  Phelps  county.  Tried 
below  before  Beall,  J.     Affirmed. 

J.  W.  Detrvefie,  F.  E,  Bishop,  W,  S.  Morlan,  and  W.  1\ 
Hall  for  plaintiff  in  error: 

A.  J.  t<hafery  K.  A,  Dravo,  and  Stewart  &  Mxnujer,  contra. 

Ragan,  C. 

In  the  district  court  of  Phelps  county,  in  an  action  at 
law  for  dama}?es,  George  Kellogg  recovered  a  judgment 
against  the  Chicago,  Burlington  &  Quincy  Kailroad  ( -om- 
paiiy.  After  the  adjournment  of  the  term  of  court  at 
which  such  judgment  was  rendered  the  railway  company 
brought  this  suit  for  a  new  trial  of  the  law  action.  The 
court.entered  a  judgment  dismissing  the  action,  and  th(* 
railway  company  has  filed  here  a  petition  in  error  to  re- 
view this  judgment. 

1.  The  Hon.  F.  B.  Beall  was  the  judge  who  presided  at 
the  trial  of  the  law  case,  and.  he  also  presided  at  the  trial 
of  the  case  at  bar.  When  this  case  came  on  for  trial 
"junsel  for  the  railway  company  objected  to  Judge  Beall 
hearing  it,  claiming  that  he  was  interested  and  therefore 
«lis(]ualified  from  hearing  this  case.  The  railway  com- 
pany's objections  w'ere  overruled  and  Judge  Beall  heard 
;mh1  determined  the  ease  at  bar;  and  this  action  is  the  first 


( 
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argument  made  here  for  a  nnersal  of  the  judgment.  See- 
tion  37,  chapter  1  J),  (Nmipiled  Statutes,  jn-ovides:  *'A  judge 
*  *  *  is  disqualified  from  acting  as  such  ♦  ♦  ♦ 
in  any  case  wherein  he  is  *  *  *  interested."  Hut 
the  word  "interested"  found  in  this  section  of  the  statute 
probably  means  pecuniarily  interested,  or,  at  least,  it 
means  that  a  judge,  to  be  disqualified  from  hearing  a  cas<s 
must  be  in  such  a  situation  with  rt^ference  to  it  or  the  par- 
ties that  he  will  gain  or  lose  something  by  the  result  of 
the  action  on  trial.  It  is  not  claimed  that  Judge  Beall 
will  gain  or  lose  anything  from  the  result  of  this  action. 
It  is  not  pretended  that  he  has  any  pecuniary  interest  in 
the  matter.  The  argument  set^ms  to  he  that  because  he 
rendered  the  law  judgment  he  would  naturally  be  desir- 
ous that  the  same  should  be  sustained  and  that  therefore 
his  inclination  would  be  to  d(»feat  this  suit.  It  can  never 
be  presumed  that  a  judge  will  permit  his  desires  or  in- 
clinations to  control  his  decision  in  any  manner,  and  that 
he  trie<l  the  case  and  rendered  the  judgment  which  it  is 
sought  to  be  vacated  by  this  action  does  not  render  him 
interested  and  dis(|ualified  within  the  meaning  of  said 
section  of  the  statute. 

2.  Before  the  court  entered  upon  the  trial  of  this  action 
the  railway  company  moved  the  coui*t  to  sequester  the 
witnesses  by  having  them  removed  to  some  place  when* 
the  unexamined  witnesses  could  not  hear  the  testimony 
of  those  who  were  on  the  stand.  The  overruling  of  this 
motion  is  the  second  assignment  of  error  here.  The  prae- 
tice  is  not  regulated  by  statute  in  this  state,  except  to  the 
extent  that  magistrates  hearing  the  preliminary  examina- 
tion of  one  charged  with  a  criminal  offense  are  by  the  stat- 
ute invested  with  discretion  to  sequester  the  witnesses. 
(Criminal  Code,  see.  301.)  It  was  held  in  Wafts  r.  Ifol- 
laud,  56  Tex,  54,  that  a  party  litigant  had  the  right  to 
(*ause  the  unexamined  witness  to  be  seijuestered  during 
the  trial,  and  that  the  refusal  of  the  court  to  make  sucli 
an  order  on  request  was  reversible  eiTor.  In  Soiilhr// 
i\   \ash,  7  Car.  Jk  Ft  [Eng-]  632,  Baroq  Alderson  sai<l 
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"Either  party  has  a  right,  at  any  moment,  to  require  that 
the  unexamined  witnesses  shall  leave  the  court.''  In  Bhh 
field  r.  State,  15  ]S'eb.  484,  it  was  held  that  whether  in  a 
criminal  ease  the  unexamined  witnesses  should  be  se- 
questered was  a  matter  resting  within  the  discretion  of 
the  trial  court;  and  the  same  rule  was  applied  to  a  civil 
(rase  in  Halbert  i\  Ilosenbalm,  49  Neb.  498.  In  Johnson  r. 
Nfflff,  2  Ind.  652,  the  same  ruling  was  made.  In  Errisft- 
man  v.  Errissmaii,  25  111.  136,  it  was  held  that  the  separa- 
tion of  witnesses  during  their  examination  was  a  matter 
of  discretion  for  the  trial  court  and  that  its  exercise  would 
not  be  reviewed.  We  think  the  practice  of  causing  unex- 
amined witnesses,  except  those  called  as  experts,  to  be 
sequestered  so  that  they  may  not  hear  the  testimony  of 
the  witness  being  examined  is  a  good  one,  as  it  tends  to 
elicit  the  truth  and  promote  the  ends  of  justice;  but  we 
also  think  that  the  decided  weight  of  authority,  as  well  as 
the  doctrine  of  this  couil,  is  that  whether  the  witnesses 
Khali  be  so  sequestered  is  a  matter  resting  in  the  discre- 
tion of  the  trial  court,  and,  in  the  absence  of  a  showing 
that  the  court  abused  its  discretion  in  that  respect,  its 
ruling  in  the  premises  will  not  be  made  the  ground  for 
reversing  its  judgment. 

3.  The  third  argument  is  that  the  finding  of  the  district 
court  on  which  it  based  its  judgment  dismissing  this  ac- 
tion is  not  sustained  by  sufficient  evidence.  The  petition 
alleged  that  after  the  jury  trying  the  law  case  had  been 
deliberating  eighteen  hours  upon  a  verdict,  the  presiding 
judge,  without  the  knowledge  or  consent  of  the  railway 
company,  instructed  the  deputy  sheriff,  who  had  the  jury 
in  charge,  to  say  to  them  that  he,  the  judge,  was  going 
home  that  afternoon  and  would  adjourn  court  before  go- 
ing, and  if  the  jury  did  not  agree  before  he  went  home  it 
would  have  to  be  locked  up  for  probably  a  week;  that  the 
deputy  sheriff  communicated  this  statement  of  the  pre- 
siding judge  to  the  jury,  and  that  the  jury,  for  fear  of  be- 
ing locked  up  for  a  great  length  of  time,  very  soon  there- 
after agreed   upon  a   verdict   of   |9,000,    upon    which 
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judgment  was  rendered.     There  were  other  averments  in 
the  petition  as  to  the  defense  which  the  railway  company 
had  to  the  law  action,  and  when  the  facts  set  forth  in  the 
petition  here  first  came  to  its  knowledge:     It  must  be  con- 
fessed that  the  jurors,  after  the  time  it  is  alleged  the 
learned  district  judge  instructed  the  deputy  sheriff  hav- 
ing them  in  charge  to  communicate  with  them,  discussed 
among  themselves  the  probability  of  their  being  locked 
up  for  a  week  or  such  a  matter  if  they  did  not  agree  upon 
a  verdict;  but  the  evidence  does  not  show  that  the  deputy 
sheriff  made  to  the  jury  the  communication  which  the  p(^- 
tition  charges  he  did.     He  testified  on  the  trial,  and  while 
admitting  that  the  judge  said  to  him,  in  effect,  that  he 
should  tell  the  jury  that  he  was  going  home  in  the  after- 
noon, and  if  they  did  not  agree  upon  a  verdict  they  would 
be  locked  up  for  a  week,  that  he  did  not  make  that  com- 
munication to  the  jury,  or  any  communication,  on  the  sub- 
ject, and  that  the  judge,  immediately  after  making  this 
remark  to  him,  called  him  back  and  told  him  to  say  noth- 
ing to  the  jury  except  to  ask  them  if  they  had  agreed  upon 
a  verdict.     One  or  two  of  the  jurymen  testified  that  the 
deputy  sheriff  did  say  to  the  jury  that  if  they  did  not  agree 
upon  a  verdict  before  the  judge  went  home  they  would 
have  to  be  locked  up  for  a  week;  but,  in  addition  to  the 
sheriff's  denial  of  having  made  such  a  statement,  most, 
if  not  all,  of  the  other  jurymen  testified  that  they  heard 
no  such  statement  made;  that  they  were  in  a  position 
where  they  could  have  heard  it  had  it  been  made.     With 
the  evidence  in  this  condition  we  cannot  say  that  it  does 
not  sustain  the  finding  of  the  district  court.     It  follows 
that  the  decree  of  the  court  denying  a  new  trial  of  the 

law  action  is 

Affirmed. 
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ES         III 

Sarah  A.  Eayrs,  appellant,  et  al.  v.  Willulm  N.  "Wm 

Nason,  appellee,  et  al.  *i  •! 

Filed  March  3, 1898.    No.  7841. 

1.  Judgment:  False   Record  of   Service:    Contradiction.    Thoug-h 

the  record  in  which  a  Judgment  is  pronounced  discloees  upon  its 
face  that  the  court  had  jurisdiction  both  of  the  subject-matter  of 
the  suit  and  of  the  parties  thereto,  still  a  party  made  liable  by 
such  a  judgment,  who  has  never  appeared  in  the  action,  and 
who  was  never  given  legal  notice  of  the  pendency  of  such  action, 
may,  in  a  proper  proceeding,  either  as  a  cause  of  action  or  de- 
fense, show  that  the  recitals  of  the  record  that  he  was  served 
with  the  process  of  the  court  are  false. 

2.  :  .  .    Suit  was  brought  to  foreclose  a  real  estate 

mortgage,  the  owner  of  the  equity  of  redemption  of  the  land  In- 
volved made  defendant  thereto,  and  constructive  service  had  on 
him  by  publication,  he  being  at  the  time  a  resident  of  the  state 
and  actually  present  therein.  He  did  not  appear  in  the  action 
personally  or  by  attorney.  After  the  decree  the  defendant  died. 
Held,  That  .in  a  suit  brought  by  his  heir  against  the  purchaser 
of  the  land  at  the  sale  under  the  foreclosure  decree,  to  quiet  the 
heir's  title  and  redeem  from  the  mortgage,  that  the  heir  might 
show  that  the  averments  of  the  affidavit  filed  to  procure  con- 
structive service  upon  his  ancestor,  that  he  was  then  a  non-resi- 
dent of  the  state  and  that  service  of  summons  could  not  be  made 
on  him  In  the  state,  were  false. 

3.  Privity  Between  Administrator  and  Heir.    There   is   no  privity 

between  an  administrator  and  an  heir  so  far  as  regards  the  de- 
cedent's real  estate.  Dundas  v.  Cat-iton,  27  Neb.  634,  and  Carson  r. 
Dundan,  39  Neb.  503,  distinguished. 

4.  :  Res  Judicata.    A  judgment  dismissing  an  administrator's 

action  to  quiet  title  is  not  a  bar  to  a  subsequent  action,  by  the 
heir  against  the  defendant  in  the  administrator's  suit,  to  quiet 
title  to  the  same  real  estate,  which  has  descended  to  the  heir  from 
the  administrator's  intestate. 

5.  Iiimitation  of  Actions:  Pleadino.    When  it  is  not  apparent  from 

the  face  of  a  pleading  that  the  action  or  defense  Is  barred  by  the 
statute  of  limitations,  then  the  bar  must  be  raised  by  plea  or  it 
will  be  deemed  waived. 


6.  : .    But  when  a  pleading  discloses  upon  its  face  that  the 

action  or  defense  is  barred  by  the  statute  of  limitations,  then  such 
bar  may  be  raised  by  objection  that  the  pleading  does  not  state  a 
caase  of  action  or  defense. 

7. -:   :    Quieting  Title.    Whether  the  time  In  v/hlch  an 
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action  must  be  brouf!:lit  to  quiet  title  to  real  estate,  where  the 
defendant  asserts  title  thereto  by  an  unrecorded  sheriff's  deed, 
which  the  plaintiff  claims  is  void,  is  prescriljed  by  section  16  or 
'section  6  of  the  Code  of  Civil  Procedure,  not  decided. 

8.  Cuieting  Title:  Po.-si:  sio.x.     Under  our  Code  a  party  may  maintain 

an  action  to  quiet  his  title  to  real  estate  whether  he  be  in  or  out 
cf  possession  and  whether  his  title  be  a  legal  or  an  equitable  one. 

9.  :    Limitation   ok  Actions.     In   an   action   to   quiet   title   the 

statute  of  limitations  does  not  begin  to  run  in  favor  of  the  de- 
fendant until  some  assertion  of  ownership  or  claim  to  the  prem- 
ises is  made  by  him. 

10.  Limitation  of  Actions:  Quietin(}  Title.    Plaintiff's  action  was  to 

quiet  title  by  having  a  sheriff's  deed  held  by  the  defendant  decreed 
void  and  canceled  as  a  cloud.  Neither  party  was  in  possession  of 
the  real  estate.  The  sheriff's  deed  had  never  been  recorded.  The 
defendant  asserted  title  under  the  deed.  Held,  That,  so  far  as  the 
petition  diiEcIosed,  plaintiff's  cause  of  action  accrued  at  the  date 
the  suit  was  brought. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Feugusox,  J.     Rcirnfcd. 

The  opinion  contains  a  statement  of  the  case. 

(\  C.  McNish,  Kro)H(\  Burnett  d  Jones,  and  B,  L.  White, 
for  appellant: 

Where  service  by  publication  has  been  attempted  to  be 
made  upon  a  resident  defendant,  founded  upon  a  false 
affidavit  of  his  non-residence,  such  service  does  not  give 
jurisdiction  over  that  defendant,  and  its  validity  can  be 
inquired  into  in  a  direct  pro(*CM^ding  between  the  partiei-i 
to  the  judgment  founded  thereon.  (Kitrheii  r.  (Crawford ^ 
13  Tex.  516;  t>(noicden  v.  Sno^vden,  1  Bland.  Ch.  [Md.]  550; 
.Ucdnroek  r.  PoUael\  13  Neb.  535;  Cheney  v.  Ilardiitg,  21 
Neb.  65;  Frazier  r.  Mile.s,  10  Neb.  109;  MeGahen  r.  Carr. 
6  la.  331;  Ooudy  v.  Hull  30  111.  109;  Carleton  v.  Bickford. 
13  dray  [Mass.]  591;  Shelton  r.  Tiffen,  6  How.  |  U.  S.] 
163;  :Smxcood  r.  Vobb,  15  Tex.  500;  Doziey  v.  HartsfieU,  25 
<la.  90.) 

An  adjudication  against  an  administrator  is  not  ren 
judirata  as  to  the  title  of  the  heirs  to  real  estate.  (2 
Black,  Judgments  par.  560;  Wells,  Res  Judicata  sec.  53.) 
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This  action  is  not  barred  by  the  statute  of  limitations. 
(Hefner  r.  Gvnz,  12  N.  W.  Bep.  [Minn.]  :U2;  Fdkcrt  v. 
WUhwi,  37  N.  W.  Rep.  [Minn.]  585;  MiiK^r  v.  livckmin,  50 
N.  Y.  337;  Harrism  v.  Spvmcr,  51  N.  W.  Hep.  [Mich.] 
642;  Mutual  Life  Ins.  Co.  v.  Corey,  7  N.  Y.  fc?upp.  910;  Jack- 
«on  V.  Kinsey,  7  N.  Y.  Supp.  808;  Waldo  r.  Riee,  14  Wis. 
310;  Knotclton  v.  Walker,  13  Wis.  295;  Wiujner  v.  Ltuc,  28 
Pac.  Rep.  [Wash.]  1109;  Bau»imn  v.  Kdky,  36  N.  W. 
Bep.  [Minn.]  333;  ^ieurart  v.  Thwnpson,  32  Cal.  200.) 

James  W.  Carr,  contra: 

The  aflSdavit  for  constructive  service  alleged  the  non- 
residence  of  Eayrs,  and  was  in  all  respects  sufficient  to 
anthorize  service  by  publication.  The  proof  of  publica- 
tion was  also  sufficient,  as  was  shown  by  the  evidence 
and  found  by  the  court.  The  court  therefore  had  juris- 
diction of  the  property  whether  the  allegation  of  non- 
residence  was  true  or  not;  and  the  judgment  was  neither 
void  jior  voidable  because  of  a  mistake  in  that  respect. 
(Miller  v.  Finn,  1  Neb.  289;  Atkins  v.  Atkim,  9  Neb.  191; 
Ogdm  V.  Walters,  12  Kan.  283;  Boswell  v.  Sharp,  15  O. 
447;  Dequindre  v.  Williams,  31  Ind.  444;  Morgan  v.  Burnet, 
18  O.  535;  1  Freeman,  Judgments  sees.  125,  131.) 

The  action  was  barred  by  the  statute  of  limitations. 
(McAlister  v.  Lancaster  County  Bank,  15  Neb.  295;  McCor- 
mck  V.  Paddock,  20  Neb.  486;  Witte  v.  Gilbert,  10  Neb.  539; 
Doty  V.  Sumner,  12  Neb.  378.) 

The  judgment  in  the  action  brought  by  the  adminis- 
trator to  recover  the  title  of  the  property  is  a  complete 
adjudication  of  all  of  the  rights  of  plaintiffs.  {Dundas  v. 
Carson,  27  Neb.  634.) 

Bagan,  C. 

This  is  an  appeal  by  Sarah  A.  Eayrs  from  a  decree  of 
the  district  court  of  Douglas  county  dismissing  a  suit  in 
equity  brought  by  her  in  that  tribunal  against  William 
N.  Nason. 
14 
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1.  In  her  petition  in  the  district  court  the  appeUant 
alleged  that  on  the  3d  day  of  June,  1875,  her  father  be- 
came the  owner  of  certain  descril)(»d  real  estate  and  died 
subsequently  possessed  thereof;  that  the  tith»  to  said 
real  estate  had  descended  lo  her  as  his  only  survivin<»: 
heir  at  law;  that  during  ]wr  father's  life  he  bei^anie  in- 
debted in  the  sum  of  $50  to  one  Fisdier,  and  to  secure 
the  payment  of  this  debt  he  executed  to  Fischer  a  ni:>rt 
gage  upon  said  real  estate,  of  which  mortgage  debt  the 
appellee  Nason  subsecjuently  became  the  owner,  and 
brought  suit  in  the  district  court  of  Douglas  county  to 
foreclose  said  mortgage,  obtained  a  decree,  caust^l  the 
real  estate  to  be  sold,  and  purchased  it  at  the  judicial  sale 
made,  and  procured  from  tlie  sheriff  a  deed  for  said  real 
estate  on  the  1st  of  July,  1881,  under  which  deed  the  ap- 
pellee Nason  claims  title  to  the  real  estate  in  contro- 
versy; that  said  decree  of  foreclosure  and  all  the  pro- 
ceedings thereunder  were  void  for  the  reason  that  tlie 
service,  and  only  service,  of  process  had  upon  appellant's 
father  in  said  foreclosure  suit  was  by  publication;  that 
at  the  time  said  service  by  publication  was  made  appel- 
lant's father  was  a  resident  of,  and  actually  within,  the 
state  of  Nebraska,  was  at  that  time,  and  for  some  time 
afterwards,  insane,  and  that  said  service  by  publication 
was  the  only  notice  that  was  ever  attempted  to  be  given 
appellant's  father  of  the  pendency  of  the  said  foreclosure 
action;  and  that  the  sheriff's  deed  executed  to  said  ap- 
pellee constituted  a  cloud  upon  appellant's  title  to  the 
real  estate.  The  bill  then  averred  that  the  real  estate 
in  controversy  was  vacant  and  unoccupied;  that  appel- 
lant was  advised  that  the  appellee  had  paid  certain  taxing 
which  had  been  duly  levied  and  assessed  against  the  real 
estate,  and  which  taxes,  together  with  the  aforesaid 
mortgage  debt  and  interest  thereon,  the  appellant  offered 
to  pay  to  the  appellee.  The  bill  concluded  with  a  prayer 
that  an  accounting  might  be  taken  of  the  amount  due  the 
appellee  for  taxes  paid  on  said  real  estate  and  for  the 
amount  due  on  said  mortgage  debt;  that  appellant  might 
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be  permitted  to  pay  the  amount  found  due  into  CM>urt  tor 
the  benefit  of  the  appellee,  and  that  the  title  to  the  real 
estiite  might  be  quieted  and  confirmed  in  her.  The  aj)- 
l>ellee  by  his  answer  admitted  that  he  claimed  to  own 
the  legal  title  to  the  real  estate  in  controversy  by  virtue 
of  the  sheriff's  deed  executed  in  pursuance  of  the  decree 
rendered  in  the  foreclosure  proceeding  mentioned  in  the 
bill.  He  also  aven*ed  that  he  had  been  in  the  open, 
notorious,  exclusive,  and  adverse  possession  of  the  real 
estate  described,  claiming  to  own  the  same  for  a  period 
of  more  than  ten  years;  and  as  a  further  defense  to  the 
action  averred  that  the  administrator  of  appellant's 
father,  in  the  year  1885,  brought  suit  against  him,  the 
appellee,  to  quiet  the  title  to  the  real  estate  in  contro- 
versy; that  he,  the  appellee,  appeared  and  defended  that 
action;  and  that  judgment  was  rendered  therein  dismiss- 
ing the  same,  and  interposed  the  judgment  in  that  action 
as  a  bar  to  this.  The  district  court  found  specially 
that  appellant  was  the  sole  surviving  heir  of  James  H. 
Eayrs,  who  died  on  the  15th  of  August,  1877 ;  that  he  be- 
came possessed  of  the  legal  title  to  the  real  estate  in  con- 
troversy on  the  3d  day  of  June,  1875;  that  on  the  23d  of 
June,  1875,  James  H.  Eayrs  executed  to  one  Fischer  a 
note  for  f50  and  a  mortgage  upon  the  real  estate  to  se- 
cure its  payment;  that  on  the  18th  of  December,  1875, 
the  appellee,  who  was  then  the  owner  of  the  mortgage 
debt,  brought  suit  in  the  district  court  of  Douglas  county 
to  foreclose  the  mortgage,  obtained  a  decree,  caused  the 
property  to  be  sold  and  purchased  it  at  the  judicial  sale, 
and  obtained  from  the  sheriff  on  the  1st  day  of  July,  1881, 
a  deed  for  the  property;  that  James  H.  Eayrs,  from  the 
18th  of  July,  1875,  until  the  day  of  his  death,  in  August, 
1877,  was  a  resident  of,  and  actually  within,  the  state  of 
Nebraska;  that  no  service  of  process  in  the  foreclosure 
proceeding  was  had  upon  James  H.  Eayrs,  except  service 
by  publication;  that  a  summons  was  duly  issued  in  that 
proceeding  against  James  H.  Eayrs  and  returned  not 
found  in  Douglas  county,  Nebraska;   that  the  n»)tire  of 
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publication  was  publisBed  in  a  newspaper  in  the  city  of 
Omaha;  that  the  premises  in  controversy  were  on  the 
25th  of  June,  1875,  and  ever  since  that  time  have  been, 
vacant  and  unoccupied;  that  on  the  20th  of  February, 
1885,  the  administrator  of  James  H.  Eayrs  brought  a  suit 
in  the  district  court  of  Douglas  county  against  the  ap- 
pellee on  the  same  cause  of  action  on  which  the  appellant 
has  brought  this  action;  that  the  appellee  Nason  ap- 
peared and  defended  that  action,  which  resulted  in  a 
judgment  of  dismissal.  From  these  special  findings  the 
court  concluded  as  a  matter  of  law  (1)  that  the  appel- 
lant's action  here  was  barred  by  the  judgment  recoveretl 
in  the  action  brought  by  the  administrator  of  appellee's 
father  against  the  appellee;  and  (2)  that  the  appellant's 
cause  of  action  here  was  barred,  when  brought,  by  the 
statute  of  limitations. 

2.  Was  the  foreclosure  decree  rendered  bv  the  district 
(»ourt  of  Douglas  county  in  the  suit  of  appellee  against 
appellant's  father  void?  We  think  it  was.  Appellant^s 
father,  at  the  time  of  the  institution  of  that  suit  and  at 
the  time  of  the  pronouncing  of  that  decree,  was  a  resi- 
dent of,  and  actually  within,  the  state  of  Nebraska.  The 
(»ntire  tract  of  land  upon  which  the  mortgage  was  a  lien 
was  situate  in  Douglas  county,  Nebraska.  The  action  to 
foreclose  the  mortgage  then  could  have  only  been 
brought  in  that  county.  (Code  of  Civil  Procedure,  sec. 
51.)  The  appellant's  father  did  not  appear  in  that  ac- 
tion, and  the  only  notice  that  he  had  of  its  pendency  was 
a  constructive  one;  that  is,  service  by  publication  as  pro- 
vided by  sections  77  and  78  of  the  Code  of  Civil  Pro- 
cedure. Appellant's  father  was  the  owner  of  the  legal 
title  to  the  land  upon  which  the  mortgage  foreclosed  in 
that  suit  was  a  lien,  and  was  therefore  a  proper  and  a 
necessary  party  to  that  suit.  He  was  a  resident  of,  and 
actually  present  within,  the  state  of  Nebraska,  and  there- 
fore no  valid  notice  of  the  pendency  of  the  suit  could  be 
l^iveii  him  by  publication.  In  such  an  action  as  that  per- 
sonal notice  of  its  pendency  to  one  who  is  a  necessary 
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and  proper  party  defendant  thereto  must  be  given  by 
service  upon  him  of  a  summons,  unless  such  defendant  is 
both  a  non-resident  of  the  state  and  absent  therefrom  or 
a  foreign  corporation.  The  district  court  had  jurisdic- 
tion of  the  subject-matter  of  the  action  in  the  foreclosure 
case.  In  that  case  an  affidavit  was  filed  in  accordance 
with  section  78  of  the  Code  of  Civil  Procedure,  which 
recited  that  the  appellant's  father  ow^ned  the  real  estate 
on  which  it  was  sought  to  foreclose  the  mortgage;  that 
he  wafi  a  non-resident  of  the  state  of  Nebraska,  aiid  that 
service  of  summons  could  not  be  had  upon  him  in  the 
state.  The  record  then  on  its  face  discloses  that  the 
court  had  jurisdiction  of  the  appellant's  father;  and  the 
decree  of  the  court,  though  void  so  far  as  appellant's 
father  was  concerned,  for  want  of  jurisdiction  over  his 
person,  appeared  upon  the  face  of  the  record  to  be  valid. 
We  need  neither  discuss  nor  determine  how  far  conclu- 
sive and  unimpeachable  this  decree  would  be  if  assailed 
in  some  purely  collateral  proceeding,  or  if  called  in  ques- 
tion against  some  third  party  claiming  under  it.  But  in 
the  case  at  bar  the  validity  of  the  foreclosure  decree  is 
now  called  in  question  by  the  heir  of  the  mortgagor  not 
made  a  part  J'  to  the  suit  in  which  the  decree  was  rendered, 
or  rather  not  served  with  process  in  that  suit  against  the 
original  plaintiff  in  that  foreclosure  action;  and  the  de- 
cided weight  of  authority  is  that  though  the  record  in 
which  a  judgment  is  pronounced  discloses  upon  its  face 
that  the  court  had  jurisdiction  both  of  the  subject-mat- 
ter of  the  suit  and  of  the  parties  thereto,  still  a  party 
made  liable  by  such  a  judgment,  who  has  never  appeared 
in  the  action  and  who  was  never  given  legal  notice  of  the 
jiendency  of  such  action,  may  in  a  proper  proceeding, 
»*ither  as  a  cause  of  action  or  defense,  show  that  the  re- 
<itals  of  the  record  that  be  was  served  with  the  process 
of  the  court  are  false,  and  that  therefore  the  judgment, 
thimgh  valid  upon  its  face,  was  void  as  to  him.  {Masiin 
r.  Gray,  19  Kan.  458;  ^Mr.NdU  v^  E(lii%  24  Kan.  108;  iVo/*- 
ifood  V.  Cobb,  15  Tex.  500;  Gou4ly  v.  Hall,  30  111.  109;  Carle- 
tm  V.  Bickford,  79  Maas.  591.) 
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3.  Is  the  judgment  pronounced  in  the  suit  brought  by 
the  administrator  of  appellant's  father  against  the  ap- 
pellee a  bar  to  the  apj>ellant's  action  here?  We  do  not 
think  it  is.  There  is  no  privity  between  the  administra- 
tor and  the  heir  so  far  as  regards  the  decedent's  real 
estate.  In  Dumlaa  v.  Carson,  27  Neb.  634,  and  in  Carsm 
V.  Dundas,  39  Neb.  503,  it  was  held  that  an  administrator 
of  a  decedent's  estate  might  maintain  an  action  for  the 
recovery  and  possession  of  the  real  property  of  the  de- 
cedent" necessary  for  the  purposes  of  administration 
either  against  the  heirs  of  the  (lece<lent  or  strangers. 
But  these  decisions  are  based  ui)on  section  202,  chapter 
23,  Compiled  Statutes,  which  provides:  ^'The  executor  or 
administrator  shall  have  a  right  to  the  possession  of  all 
the  real  as  well  as  personal  estate  of  the  deceased  and 
may  receive  the  rents,  issues,  and  profits  of  the  real  estate 
until  the  estate  shall  have  been  settled  or  until  delivered 
over  by  order  of  the  probate  court  to  the  heirs  or  devi- 
sees.'' At  common  law  an  administrator  was  not  en- 
titled to  the  possession  of  the  real  estate  and  there  was 
no  privity  between  an  administrator  and  an  heir  affect- 
ing the  same.  (See  the  rule  statetl  and  the  authorities 
collated  in  7  Am.  &  Eng.  Ency.  l.aw  270;  2  Black,  Judg- 
ments sec.  5(J0.)  But  an  action  of  ejectment  is  a  posses- 
sory action;  and  while,  because  of  tlie  jirovisions  of  our 
statute,  an  administrator  may  maintain  sucli  an  action, 
it  does  not  follow  that  he  may  maintain  an  action  to 
quiet  title  to  the  d(»ce<leut\s  estate  by  removing  a  cloud 
therefnmi;  and  we  are  of  opinion  that  an  administrator, 
in  the  absence  of  statutory  authority  therefor,  cannot 
maintain  such  an  action.  That  question  was  presented 
to  the  sui)reme  court  of  Illinois  in  (//w/Ze//  r.  WatsoUj  53 
111.  186,  and  the  court  held :  *'The  statute  gives  an  admin- 
istrator no  power  to  engage  in  litigation  to  remove  clouds 
upon  the  title  to  lands  belonging  to  the  estate,  and  a  bill 
fded  by  him  for  that  purpose  is  obnoxious  to  a  general 
demurrer.-'  To  the  same  effect  see  Shofwatc  r.  Ijockriilyc, 
53  111.  503.     The  question  was  again  presented  to  the 
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supreme  court  of  Illinois  in  Le  Moyne  v.  Quimbtfy  70  111. 
399,  and  again  the  court  held  that  an  administrator  could 
not  file  a  bill  in  equity  to  perfect  the  title  of  the  real 
estate  of  the  decedent  or  relieve  it  of  any  burden  upon  it. 
The  court  miid:  "If  the  land  is  incumbered,  or  there  is  a 
cloud  upon  the  title,  he  [the  administrator]  cannot  apply 
to  a  court  of  equity  to  relieve  it  of  any  burden."  We 
conclude,  therefore,  that  the  action  of  appellant  is  not 
barred  by  the  judgment  rendered  in  the  suit  brought  by 
the  administrator  of  appeflant^s  father  against  the  ap- 
pellee, and  the  court  erred  in  so  holding. 

4.  Was  this  action  when  brought  barred  by  the  statute 
of  limitations?  We  observe  (1)  that  this  finding  of  the 
court  is  not  based  upon  the  appellee^s  answer  that  he 
had  been  in  the  adverse  possession  of  the  real  estate  for 
more  than  ten  years  before  the  suit  was  brought,  because 
the  court  expressly  finds  that  the  real  estate,  at  the  date 
of  the  decree,  and  for  nearly  twenty  years  prior  thereto, 
was  vacant  and  unoccupied;  (2)  that  the  defense  of  the 
statute  of  limitations  was  not  interposed  by  appellee  in 
his  answer.  The  court  then  must  have  reached  the  con- 
clusion that  the  action  was  barred  by  the  statute  of 
limitations  from  the  averments  in  the  petition;  that  is, 
that  the  petition  upon  its  face  discloses  that  the  action 
when  brought  was  barred.  When  it  is  not  apparent 
from  the  face  of  the  petition  that  the  action  is  barred, 
the  statute  of  limitations  as  a  defense  must  be  taken 
advantage  of  by  answer.  {Hanna  v.  Efmrson,  45  Neb. 
708.)  On  the  other  hand,  where  a  petition  discloses  upon 
its  face  that  the  cause  of  action  is  baiTed  by  the  statute 
of  limitations,  objection  may  be  made  to  the  petition  on 
the  ground  that  the  facts  therein  averred  do  not  state  a 
cause  of  action.  {Peters  r.  UunmUs,  5  Neb.  460;  Hurley 
V.  Cox,  9  Neb.  230;  Aultmin  v.  Cole,  10  Neb.  4.)  Since  a 
defendant  may  avail  himself  at  any  stage  of  the  trial  of 
the  fact  that  the  petition  shows  upon  its  face  that  the 
action  was  barred  by  the  statute  of  limitations  when 
brought  by  interposing  the  objection  that  the  petition 


152  NEBRASKA  REPORTS.  [Vol.  64 


Eayn  y.  Kaaon. 


does  not  state  facts  sufficient  to  constitute  a  cause  of 
acion,  tlie  trial  court  was  justified  in  finding  that  this 
action  was  barred  by  the  statute  when  brought,  if  that 
fact  appeared  upon  the  face  of  the  petition  itself. 

5.  What  is  the  cause  of  action  alleged  in  the  petition 
in  this  case?  Appellant's  cause  of  action  is  that  a 
sheriff's  deed  held  by  the  appellee  and  issued  in  pursu- 
ance of  a  judicial  sale  of  appellant's  real  estate  is  void 
because  of  the  fact  that  the  decree  upon  which  the  sale  is 
based  was  void  for  want  of  jurisdiction  of  the  court  over 
appellant's  ancestor,  who  owned  the  land  at  the  time  the 
decree  was  rendered,  and  was  made  a  party  thereto,  but 
not  served  with  process  in  that  case,  and  did  not  ap- 
pear therein;  that  notwithstanding  this  decree  and  the 
sheriff's  deed  based  thereon  are  void,  the  appellee  asserts 
title  to  appellant's  real  estate  by  virtue  of  such  void  deed, 
and  she  seeks  by  this  proceeding  to  have  this  decree  and 
sheriff's  deed  decreed  void  and  canceled  and  her  title, 
which  is  disturbed  by  this  void  decree  and  deed  and  ap- 
pellee's assertion  of  title  thereunder,  quieted.  Appel- 
lant's action  is  an  equitable  one — an  action  of  which  the 
old  chancery  courts  possessed  jurisdiction,  and  one  which 
is  recognized  and  provided  for  by  section  57,  chapter  73, 
Compiled  Statutes.  But  no  court  of  chancery  would 
have  taken  jurisdiction  of  this  action,  because  at  com- 
mon law  a  plaintiff,  to  obtain  standing  in  a  court  of 
equity  to  quiet  his  title  to  real  estate,  must  have  been 
possessed  of  both  the  legal  title  and  possession  of  the 
land.  Our  Code  has  modified  the  chancery  rule  in  this 
respect,  and  now  a  party  may  maintain  an  action  to  quiet 
his  title  to  real  estate  whether  he  be  in  or  out  of  posses- 
sion and  whether  his  title  be  a  legal  or  equitable  one. 
{Fonr  V.  Stvhbs,  41  Neb.  271;  Hall  v.  Hooper,  47  Neb.  111.) 

6.  When  did  appellant's  cause  of  action  accrue?  If  a 
defendant  is  in  the  adverse  possession  of  a  plaintiff's  real 
estate,  claiming  title  thereto,  plaintiff's  cause  of  action 
ac<*rues  when  such  adverse  possession  begins.  {StaU  v. 
Jones,  47  Neb.  706.)     If  the  defendant  be  out  of  posses- 
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flion,  asserting  title  or  claim  to  the  real  estate,  the  cause 
of  action  accrues  when  such  claim  or  title  is  asserted.  If 
the  conveyance,  instrument,  or  thing  on  which  the  asser- 
tion of  title  is  based  is  of  record,  perhaps  the  cause  of 
action  accrues  when  such  conveyance,  instrument,  or 
thing  is  placed  of  record.  In  the  case  at  bar  neither  the 
appellant  nor  the  appellee  aie  in  jiossession  of  the  real 
estate.  The  appellant  claims  title  to  the  real  estate  by 
descent  from  her  ancestor,  who  owned  the  fee,  and  she 
asserts  as  her  cause  of  action  that  the  appellee,  by  virtue 
of  the  aforementioned  void  sheriff's  deed,  is  claiming  and 
asserting  that  he  has  the  title  to  her  real  estate  by  virtue 
of  that  deed.  The  appellee  admits  this  charge.  So  far 
as  the  rec'ord  discloses,  this  sheriff's  deed,  though  issued 
iif*arly  twenty  yeai*s  ago,  has  never  been  placnl  of  record. 
Appellant  does  not  aver  in  l>er  petition  when  the  appel- 
lee first  began  asserting  or  claiming  title  under  his 
sheriff's  deed,  but  th<»  averment  is  that  he  is  now,  at  the 
date  of  filing  the  petition,  claiming  and  asserting  title 
under  the  deed.  The  appellant's  action  then,  so  far  as 
the  record  discloses,  accrued  at  or  about  the  date  of  the 
bringing  of  this  suit.  As  the  statute  did  not  begin  to  run 
in  favor  of  the  appellee  until  some  assertion  or  claim  of 
ownership  to  the  premises  was  made  by  him,  the  action 
was  not  barred.  (l^kamntH  t\  Blodj/ctt,  39  Neb.  741.)  The 
district  court  en*ed  in  holding  that  appellant's  action  was 
barred  by  the  statute  of  limitations  when  brought. 

7.  We  need  not  determine,  then,  the  question  argued 
in  the  briefs,  as  to  whether  an  action  to  quiet  title  to  real 
estate  must  be  brought  within  ten  years  after  the  cause 
of  action  accrued,  according  to  the  provisions  of  section 
6  of  the  Code  of  Civil  Procedure,  or  within  four  years 
after  the  cause  of  action  accrued,  in  compliance  with  the 
provisions  of  section  1(5  of  the  Code  of  Civil  Procedure. 
That  question  remains  undecided  in  this  court,  notwith- 
standing what  was  said  in  Pnrlrr  v.  Kuhn,  21  Neb.  413; 
McKfifson  r.  HatrUy,  22  Neb.  G92;  Baldinn  r.  Bifrt,  43 
Neb.  245;  Darnvy  v.  Ccnirad,  49  Neb.  443.    The  first  case 


1 54         NEBK  ASK  A  REPORTS.     [  Vol.  54 


64  154 

54  i&O 

,  64  154 

•56  144 


State  y.  Williams. 


was  an  action  for  relief  on  the  ground  of  fraud.  In  the 
second  case  the  action  was  barred  by  the  ten  years'  ad- 
verse possession  of  the  defendant.  The  third  case  was 
an  action  by  a  subsequent  mortgagee  against  a  prior 
mortgagee  and  a  purchaser  at  a  judicial  sale  of  the  real 
estate,  made  in  pursuance  of  a  foreclosure  of  such  prior 
mortgage,  to  which  procetnling  the  subsecjuent  mort- 
gagee was  not  a  party,  to  redeem  from  such  sub8e(}uent 
mortgagee.  The  fourth  case  was  an  action  by  an  owner 
of  real  estate  to  redeem  the  same  from  a  decrt*e  foreclos- 
ing a  mortgage  thereon,  to  which  the  plaintiff  was  not 
made  a  party.  In  any  view  that  we  are  able  to  take  of 
this  record  the  decree  of  the  district  court  is  wrong.  It 
is  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 


State  of  Nebraska,  ex  rel.  Mrs.  C.  S.  Jones,  v.  Mrs. 

F.  M.  Williams. 

Filed  March  3, 1898.    No.  9609. 

Mandamus:  Issues:  Title  to  Office.  In  an  application  for  a  writ  of 
mandamus  the  court  will  not  try  the  title  or  right  of  possession 
to  real  or  personal  property,  and  by  allowing  the  writ  make  it 
subserve  the  purpose  of  a  writ  of  ejectment  or  replevin. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Holmes,  J.     Afjfirnied, 

C.  J.  Smyth,  Attorney  (Unwral,  and  Ed  P.  Smith,  Deputy 
Attorney  Qeneralj  for  the  state. 

e/.  n.  Broody  and  H.  A.  Bahcock,  contra. 
J,  R,  Webster  J  amicus  curUe. 
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Ikvine,  C. 

This  was  an  application  to  the  district  court  of  Lancas- 
ter county  for  a  writ  of  mandamus  to  compel  the  respond- 
ent to  surrender  to  the  relator  possession  of  the  institu- 
tion known  as  the  Home  for  the  Friendless,  and  the  books, 
papers,  and  other  property  attached  to  and  connected 
with  said  home,  belonging  to  the  state  of  Nebraska.  The 
district  court  refused  the  peremptory  writ,  and  the  relator 
brings  the  case  here  by  petition  in  error. 

From  the  alternative  writ,  the  return  thereto,  and  the 
evidence  it  appears  that  in  1876  there  was  incorporated 
a  "Society  of  the  Home  for  the  Friendless,"  having  for  its 
object  the  protection  and  assistance  of  destitute  women 
and  children.  For  several  years  it  conducted  its  opera- 
tions without  state  aid  and  without  permanent  quarters. 
In  1881  an  act  was  passed  (Session  Laws,  ch.  52,  p.  247) 
establishing  a  Home  for  the  Friendless,  providing  for  its 
location,  and  appropriating  |5,000  for  the  erection  of  such 
home.  The  act  (sec.  4)  also  contained  the  following  pro- 
vision: ''The  government  of  said  home  shall  be  by  and 
under  the  supervision  of  the  Society  of  the  Home  for  the 
Friendless;  Provided,  That  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  the  board  of  public  lands 
and  buildings  from  establishing  rules  and  regulations 
for  the  government  of  such  home  in  any  manner."  Ac- 
cording to  provisions  made  in  the  act  the  home  was  lo- 
cated at  Lincoln,  and  land  was  bought  and  a  building 
erecteii,  the  funds  being  derived  from  the  appropriation 
referred  to  and  from  a  donation  made  by  citizens  of  Lin- 
coln to  secure  the  location.  The  title  to  the  land  was 
conveyed  by  the  vendor  to  "the  state  of  Nebraska  for  the 
use  and  benefit  of  the  Home  for  the  Friendless  in  the  state 
of  Nebraska."  A  provision  of  the  articles  of  incorpora- 
tion of  the  society  was  that  it  should  be  known  by  and 
transact  business  in  the  name  of  the  "Home  for  the 
Friendless."  Thenceforth  appropriations  have  been 
made  by  successive  legislatures  for  the  maintenance  of 
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the  home;  but  the  society  has  appointed  all  its  officers, 
has  devoted  certain  means  of  its  own  to  assist  in  its  main- 
tenance, and  has  been  in  fact,  through  its  appointees,  in 
possession  of  the  real  and  personal  property  belonging  to 
the  home.  The  respondent  has  for  some  time  •been  the 
superintendent  of  the  home  by  appointment  from  the  so- 
ciety. In  1897  the  legislature  passed  an  act  (Session 
Laws,  ch.  37,  p.  243)  whereby  the  government  of  the  home 
is  vested  in  the  board  of  public  lands  and  buildings,  and 
certain  other  provisions  are  made  for  supervision,  man- 
agement, and  control  by  officers  deriving  their  authority 
from  the  state.  Among  these  provisions  is  one  that  the 
governor  shall  appoint  the  superintendent.  In  pursu- 
ance of  the  latter  act  the  governor  appointed  the  relator 
to  be  superintendent  of  the  home,  and  this  action  followed 
the  refusal  of  the  respondent  to  deliver  possession  thereof 
to  her. 

The  foregoing  statement,  together  with  the  require- 
ment of  the  alternative  writ,  are  sufficient  for  a  disposi- 
tion of  the  case.  It  will  be  seen  that  while  the  case  par- 
takes of  the  nature  of  an  effort  by  a  newly-appointed 
officer  to  require  a  predecessor  to  surrender  the  tangible 
effects  of  the  office,  and  that  in  a  case  where  the  right  to 
the  office  is  in  dispute,  and  must  be  determined  in  order 
to  grant  the  writ,  the  real  object  of  the  proceeding  does 
not  even  end  at  that  point,  but  seeks  the  determination 
of  the  title  to  land  and  personal  property  used  in  connec- 
tion thei-ewith.  The  rival  appointees  do  not  assert  title 
in  the  same  right.  One  represents  the  society,  and  so  far 
as  the  society  has  property  of  its  own,  is  undoubtedly  en- 
titled to  the  possession  thereof;  the  other  represents  the 
state,  and  has,  irrespective  of  the  respondent's  authority, 
and  conceding  it  to  be  perfect  as  representing  her  source 
of  power,  the  right  to  take  possession  of  the  state's  prop- 
erty which  may  be  subject  to  the  state's  disposal  in  that 
manner.  The  respondent  is  asserting  the  society's  claim 
to  the  property,  the  relator  is  asserting  the  state's.  The 
society  asserts  that  the  institution  is  its  property;  that 
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the  aid  received  from  the  state  has  been  in  the  form  of 
donations;  that  its  supervision  throuj»ii  tlie  board  of  pub- 
lic lands  and  bui]din<»:s  lias  been  solely  to  insure  that  the 
donations  should  not  be  diverted  from  tlieir  purpose;  tliat 
while  the  le<»:al  title  to  the  land  occupied  by  tlie  home  is 
in  the  state,  it  is  so  in  trust  for  the  society,  so  expressed 
in  the  deed  by  reference  to  the  corporation  by  the  ab- 
breviated name  selected  by  it  for  the  ('onduct  of  its  busi- 
ness transactions;  that  thf^legal  title  was  so  reserved  also 
to  protect  the  state  aj»ainst  abuse  or  nonuser  of  the  so- 
ciety's franchises.  The  state  asserts  on  the  other  hand 
that  the  act  of  1881  established  the  home  as  a  state  insti- 
tution; that  the  le^al  and  c<iuitable  titles  are  in  the  state, 
and  the  apparent  creation  of  a  trust  in  the  deed  was* 
merely  a  designation  of  tin*  ])ur])ose  for  which  the  land 
was  to  be  used,  and  not  the  namiufx  of  a  (mtui  que  trust; 
that  the  governmental  power  heretofore  accorded  the  so- 
ciety was  for  convenience  of  administration,  and  that  the 
society  was  merely  filling  a  public  fuucticm;  that  its 
power  w^as  subject  at  all  timers  to  be  divested  by  new  legis- 
lation, and  that  the  acrt  of  1897  did  divest  it  and  place  the 
government  of  the  state's  institution  under  the  control 
of  the  state,  where  it  properly  belongs. 

The  office  of  the  writ  of  mandamus  is  to  compel  the  per- 
formance of  an  act  which  the  law  specially  enjoins  as  a 
duty  arising  from  an  office,  trust,  or  station.  (Code  of 
Civil  Procedure,  sec.  045.)  The  duty  which  every  man 
owes  of  rendering  to  another  that  which  is  his  due  is  not 
a  duty  so  specially  enjoined  by  law,  although  the  person 
owing  that  duty  may  happen  to  occupy  an  office,  trust,  or 
station.  The  restatement  of  such  a  truism  is  only  excusa- 
ble because  a  fre<]uent  recurrence  to  the  principle  in- 
volved is  rendered  necessary  by  the  incessant  attempts  to 
make  this  extraordinary  writ  perform  the  oflice  of  the 
most  ordinary  processes  of  the  courts — attempts  which 
the  courts,  unfortunately,  have  seemed  at  times  to  en- 
courage. In  all  the  instances  of  the  abuse  of  the  remedv 
we  do  not  think,  however,  that  any  case  can  be  found 
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where,  on  such  an  application,  the  court  has  tried  the 
title,  legal  or  equitable,  to  land  or  personalty,  and  then, 
by  f>:ranting  the  writ,  made  it  to  subserve  the  purpose  of 
a  writ  of  ejectment  or  replevin.  Yet  that  is  the  sole  ob- 
ject of  this  proceedinji;.  The  resj)()udent,  as  officer  or 
agent  of  the  society,  is  in  possession  of  pr()i>ert y  of  which 
the  society  claims  the  equitable  title  and  the  right  of  pos- 
session. The  only  relief  demanded  is  that  she  be  required 
to  surrender  possession  of  this  property  to  the  ivlator,  the 
officer  of  the  state,  which  itself  claims  complete  title  and 
right  of  possession.  The  issue  must  be  tried  in  an  appro- 
priate action. 

Affirmed. 


'.s«  144        State  of  Nebraska,  ex  rel.  Society  of  the  Home  for 

TSE  Friendless,  v.  John  F.  Cornell,  Aiditor  of 
Public  Accounts,  et  al. 

Filed  March  3, 1898.    No.  9723. 

1.  ClaimB  Against  State:  Appeal  from  Decision  of  Auditor:   Man- 

damus. For  the  disallowance  of  a  claim  against  the  state  hy  the 
auditor  the  law  furnishes  an  adequate  remedy  by  appeal.  Man- 
damus will  not  issue  to  compel  the  auditor  to  issue  a  warrant  for 
a  claim  which  he  has  disallowed,  and  this  whether  the  reasons 
given  by  him  for  its  disallowance  be  good  or  bad. 

2.  Mandamus:  Parties  and  Causes:  Joinder.    In  a  single  proceeding 

several  writs  of  mandamus,  directed  to  different  respondents,  re- 
quiring the  performance  of  different  acts,  cannot  be  granted. 

Original  application  for  mandamus.     Writ  denied. 

J,  H.  Broady  and  H.  A.  Babcock,  for  relator. 

0.  J,  Smyth,  Attorney  Gcnei'aly  and  Ed  P.  Smithy  Deputy 
Attorney  General,  eontra. 

J.  R.  Webster,  amieus  eurUe, 


Vol.  54]  JANUARY  TERM,  1898.  159 


State  ▼.  Cornell. 


Irvine,  C. 

This  is  an  original  application  for  a  writ  of  mandamus, 
against  the  auditor  of  public  accounts  and  the  memberw 
of  the  boards  of  purchase  and  supplies  and  public  lands 
and  buildings.  The  application  sets  out  at  length  the 
history  of  the  Society  of  the  Home  for  the  Friendless  and 
the  legislation  with  regard  thereto,  which  has  been  stated 
briefly,  but  sufficiently  for  present  purposes,  in  State  r. 
WUtiam^y  54  Neb.  154,  decided  herewith.  It  shows  that 
after  the  passage  of  the  act  of  1897,  referred  to  in  the  case 
just  cited,  the  relator,  in  accordance  with  an  established 
custom  in  that  respect,  made  and  presented  to  the  board 
of  purchase  and  supplies  estimates  for  the  purposes  in- 
cluded in  the  appropriation  for  the  Home  for  the  Friend- 
less to  aid  in  the  maintenance  of  the  institution  for  the 
quarter  commencing  October  1, 1897;  that  said  board  re- 
fused to  act  on  the  same;  but,  that  the  relator  from  its 
own  private  means  maintained  the  institution,  and  pro- 
cured supplies  to  be  furnished  and  services  to  be  per- 
formed to  maintain  it;  that  bills  and  vouchers  for  sup- 
plies furnished  said  institution  and  for  services  of  em- 
ploy^, for  the  preceding  quarter,  were  duly  presented  to 
the  board  of  public  lands  and  buildings  and  that  board 
refused  to  act  thereon;  that  said  vouchers  were  then 
presented  to  the  auditor,  "who  examined  and  rejected 
them  because  not  approved  by  the  board  of  public  lands 
and  buildings."  The  prayer  is  for  a  writ  of  mandamus 
requiring  the  auditor  to  draw  his  warrants  for  the  bills 
and  vouchers  so  presented,  and  in  case  the  court  should 
hold  that  the  action  of  the  boards  should  first  be  had, 
for  a  writ  requiring  the  board  of  public  lands  and  build- 
ings to  act  upon  said  vouchers,  and  to  examine,  audit, 
and  approve  the  same,  and  to  require  the  board  of  pur- 
chase and  supplies  to  act  upon  the  estimat(»s  for  the 
quarter  commencing  October  1,  1897.  The  respondents 
have  demurred  to  the  application. 

So  far  as  the  case  concerns  the  action  of  the  auditor  we 
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are  of  the  opinion  that  the  writ  cannot  be  allowed  on  the 
showing  made.  The  constitution  provides  (art  9,  sec.  9) : 
"The  legislature  shall  provide  by  law,  that  all  claims 
upon  the  treasury  shall  be  examined  and  adjusted  by  the 
auditor,  and  approved  by  the  secretary  of  state,  before 
any  warrant  for  the  amount  allowed  shall  be  drawn. 
Protndedy  That  a  party  aggrieved  by  the  decision  of  the 
auditor  and  secretary  of  state  may  appeal  to  district 
court"  The  duty  so  enjoined  upon  the  legislature  it  has 
performed  by  providing  adequate  machinery  for  the  pur- 
pose of  enforcing  the  constitutional  intent  (Compiled 
Statutes,  ch.  83,  art.  8.)  The  method  by  appeal  of  review- 
ing the  action  of  the  auditor  in  disallowing  a  claim  is  an 
adequate  remedy,  and  mandamus  will  not  lie  to  compel 
the  auditor  to  issue  a  warrant  for  a  claim  which  he  has 
disallowed.  {State  v.  Babcock,  22  Neb.  38.)  The  same  doc- 
trine was  enforced  in  State  v.  Moore^  37  Neb.  507.  In  the 
latter  case  the  doctrine  is  rather  assumed  than  stated  in 
the  opinion  of  the  court,  but  that  the  court  had  the  doc- 
trine in  view  is  evident  from  a  perusal  of  the  dissenting 
opinion  of  Judge  Post.  The  claims  there  in  question 
were  finally  reviewed  on  appeal.  {Gameau  v.  Moore^  39 
Neb.  791.)  In  State  r.  Moore,  40  Neb.  854,  a  writ  was  al- 
lowed to  compel  the  drawing  of  a  warrant  in  payment  of 
a  specific  appropriation  made  to  a  county  to  reimburse  it 
for  expenses  of  an  unusual  criminal  proceeding;  but  that 
writ  was  allowed  because  in  the  opinion  of  the  court  the 
appropriation  was  payable  without  regard  to  any  ex- 
amination of  items  or  consideration  of  legal  liability,  and 
the  auditor  was  without  any  discretion  in  the  matter. 
Here  the  claims  are  beyond  question  of  such  character 
as  to  require  an  examination  and  adjustment.  The  case 
is  analogous  to  claims  against  a  county,  Avhere  the  remedy 
for  an  improper  disallowance  is  by  appeal  and  not  man- 
damus. {State  V.  Churchilly  37  Neb.  702;  State  i\  Slociimy 
:U  Neb.  368;  State  v.  MerrelU  43  Neb.  575.)  The  writ  of 
mandamus  never  lies  for  the  correction  of  errors  or  review 
of  proceedings  of  inferior  courts,  boards,  or  tribunals. 
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(McGee  v.  State,  32  Neb.  149;  mate  v.  Cotton,  33  Neb.  560; 
mate  V.  Laflin,  40  Neb.  441 ;  t^tate  v,  Merrcll,  supra.)  The 
application  in  this  case  is  not  to  require  the  auditor  to 
examine  and  pass  upon  the  chiiins,  but  it  is  to  require  him 
to  draw  his  warrant  in  payment  therefor,  and  this  upon 
a  showing  that  he  has  already  disallowed  them.  It  is 
aUeged  that  he  examined  them  and  rejected  them  because 
they  had  not  been  approved  by  the  board  of  public  lands 
and  buildings,  and  each  voucher  attached  to  the  applica- 
tion bears  the  auditor's  indorsement  to  the  same  effect. 
The  fact  that  the  auditor  in  rejecting  the  claims  gave  a 
reason  for  so  doing  does  not  alter  the  effect  of  his  action 
as  a  disallowance.  It  cannot  be  said  that,  because  a 
single  reason  was  assigned  for  his  action,  it  is  a  confes- 
sion that  the  claims  were  in  other  respects  valid,  and  that 
if  the  court  should  find  that  reason  insufficient  the  writ 
should  therefore  issue.  That  argument  might  be  sound 
where  the  application  is  for  a  writ  compelling  the  per- 
formance of  an  administrative  duty,  and  where  assigning 
one  reason  for  refusing  to  perform  might  be  a  confession 
that  no  other  reason  existed;  but  it  overlooks  the  effect 
of  the  auditor's  judicial,  or  qv  a  si- jiidicisl,  act  in  passing 
on  a  claim  as  an  adjudication  thereof,  conclusive  unless 
appealed  from.  The  fact  that  a  reason,  even  a  wrong  one, 
be  given  for  rendering  a  judgment,  makes  it  none  the  less 
a  jndgment. 

The  argument,  both  at  the  bar  and  in  the  briefs,  has 
been  directed  entirely  to  the  case  against  the  auditor. 
The  application,  in  asking  three  different  writs  for  three 
different  purposes  and  on  as  many  different  grounds, 
against  different  respondents,  is  undoubtedly  multifari- 
ous, if  we  may  be  permitted  to  borrow  from  equity  that 
term  and  apply  it  to  a  legal  proceeding.  Counsel,  by  re- 
stricting their  discussion  to  one  branch  of  the  case,  evi- 
dently recognized  the  impracticability  of  determining  all 
the  matters  alleged  in  one  suit.  So  far  as  relief  is  sought 
against  the  board  of  purchase  and  supplies,  the  occasion 
for  the  writ  seems  to  have  passed.  So  far  as  it  seeks  to 
15 
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compel  action  by  the  board  of  public  lands  and  buildings, 
it  presents  not  only  a  question  as  to  the  right  of  this  re- 
lator to  maintain  the  action,  but  it  also  demands  an  inves- 
tigation of  the  functions  of  that  board,  and  the  relative 
duties  of  it  and  of  the  auditor,  which  Ave  do  not  feel  war- 
ranted in  entering  into  unless  in  the  light  of  full  dis- 
cussion, and  in  a  case  w^here  such  investigation  may  be 
necessary  and  conclusive.  As  to  the  board  of  purchas'3 
and  supplies  and  the- board  of  public  lands  and  buildings, 
the  application  is  dismissed  without  prejudice;  as  to  the 
auditor,  the  demurrer  is  sustained  and  the 


Writ  denied. 


O.  E.  Martin  v.  Charles  Foltz. 

Filed  Mabch  3, 1898.    No.  7912. 

1.  Animals:  Pound-Keeper's  Fees:  Lien.    Where  a  village  ordinance 

provides  for  impounding  animals  found  running  at  large,  and 
fixes  certain  fees  which  must  be  paid  before  the  animal  will  be 
released,  no  lien  is  created  for  any  fees  or  charges  not  included 
within  those  specified. 

2.  Replevin:  Jui)Gmb:nt.    In  replevin,  where  the  plaintiff  has  taken  the 

property  and  the  verdict  is  for  the  defendant,  the  judgment  muist 
be  in  the  alternative  for  a  return  of  the  property  or  its  value  if  a 
return  cannot  be  had. 

Error  from  the  district  court  of  Dixon  county.  Tried 
below  before  Norris,  J.    Reversed. 

A.  A.  Welch  and  0.  E.  Martin^  for  plaintiff  in  error. 

Irvine,  O. 

The  plaintiff  in  error  was  the  owner  of  an  animal  de- 
scribed in  the  record  as  "one  red  cow,  dehorned,  with 
white  spot  between  fore  legs.''  An  ordinance  of  the  vil- 
lage of  Wakefield,  the  habitat  of  this  animal,  forbade  cat- 
tle, horses,  mules,  sheep,  and  swine  to  run  at  large  in  the 


Vol.  54]  JANUARY  TERM,  1898.     .  KKJ 


Martin  ▼.  Folts. 


village.  The  cow  transgressed  the  ordinance,  and  was, 
in  pursuance  of  its  provisions,  taken  up  by  the  defendant 
in  error,  who  was  marshal  of  the  village.  Several  days 
thereafter  the  plaintiff  tendered  to  him  |2  and  demanded 
the  cow.  The  defendant  thoi^ght  himself  entitled  to 
12.25,  and  refused  to  deliver  up  the  cow  on  payment  of 
any  less  sum.  Then  the  plaintiff  replevied  the  cow,  and 
thus  a  dispute  about  25  cents  reaches  us  for  adjustment, 
an  appeal  to  the  district  court  having  resulted  in  a  judg- 
njent  for  the  defendant. 

An  examination  of  the  record  convinces  us  that  there 
was  error  in  the  proceedings  and  that  the  judgment  must 
be  reversed.  The  petition  was  in  the  ordinary  form, 
claiming  a  general  ownership.  The  answer,  after  a  gen- 
eral denial,  pleaded  the  ordinance,  the  oflBcial  position  of 
the  defendant,  the  taking  of  the  cow,  and  a  lien  thereon 
for  |2.25,  "fees  for  impounding,  caring  for,  and  advertis- 
ing said  animal  under  said  ordinance.^'  The  reply  ad- 
mitted all  the  averments  of  the  answer  except  as  to  the 
amount  of  the  lien.  The  ordinance  provided  that  "be- 
fore the  marshal  shall  deliver  any  such  animal  or  animals 
to  the  owner  thereof  he  shall  be  entitled  to  and  shall 
receive  the  sum  of  fifty  cents  per  head  for  all  horses,  cat- 
tle, or  mules,  and  tw-enty-five  cents  per  head  for  sheep  or 
swine  taken  up  by  him,  and  twenty-five  cents  per  head 
for  each  day  or  fraction  thereof  for  feeding  or  taking 
oare  of  such  animals,  after  the  first  day."  The  amount 
claimed  bv  the  defendant  included  the  sum  of  25  cents 

a. 

for  advertising  for  the  owner  to  call  for  the  cow.  The 
ordinance  provides  for  no  such  process.  It  does  provide 
that  if  the  owner  be  not  known,  the  marshal  shall  adver- 
tise and  sell  the  animal,  as  provided  by  statute  in  case  of 
estrays;  but  the  time  had  not  elapsed  when  by  virtue  of 
that  statute  advertising  may  be  begun,  nor  had  any  of 
the  preliminary  steps  required  by  that  statute  been 
taken.  (Compiled  Statutes,  ch.  27.)  No  rights  could 
therefore  be  claimed  under  the  statute,  either  directly  or 
by  reason  of  the  attempt  of  the  ordinance  to  extend  it;^ 
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provisions.  The  ordinance  fixed  and  limited  the  charges 
which  could  be  made,  and  neither  provided  for  advertis- 
ing nor  for  adding  a  charge  therefor  to  the  lien.  An  in- 
struction limiting  the  inquiry  to  the  iteriis  fixed  by  ordi- 
nance was  refused  and^one  was  given  on  the  subject. 
It  was  error  to  refuse  the  instruction. 

The  judgment  was  for  12.25  and  costs,  and  not  in  the 
alternative  as  the  statute  in  such  cases  requires.  This 
was  also  error.  {HooJcrr  r.  Ha  mm  ill,  7  Neb.  231;  Moare 
V.  Kepner,  7  Neb.  291;  Rinfjvr  Mfg.  Co.  v.  Duuhamy  33  N^. 
686;  ManTcar  v.  Sine^  35  Neb.  746;  Field  v.  Lunibardy  53 
Neb.  397.) 

Rbvbrsbd  and  bemanded. 


64  164       George  A.  Hoagland  et  al.,  appellants,  v.  Joseph  C. 

Green  et  al.,  appellees. 

Filed  Marcu  3, 1898.    No.  7870. 

1.  Mortgages:  Deliykby.    It  cannot  be  inferred  that  a  mortgage,  al- 

though left  in  the  custody  of  the  mortgagee,  was  delivered  as  to 
one  of  two  joint  mortgagors  upon  the  signing  and  acknowledg- 
ment by  him,  when  it  was  the  manifest  intention  of  the  parties 
that  it  should  not  take  effect  until  execution  by  the  other  mort- 
gagor. 

2.  :    Judgments:    Pbiority.    The  general   lien   of  a  deficiency 

judgment  rendered  not  by  confession  and  at  a  term  subsequent 
to  the  comm'encement  of  the  foreclosure  suit  in  which  such  judg- 
ment was  rendered  is  superior  to  a  mortgage  or  conveyance  of 
the  debtor's  land  executed  after  the  commencement  of  that  term, 
but  before  the  actual  rendition  of  the  judgment. 

3.  :  FoBMER  Liens:  Subrogation.    The  mere  fact  that  with  the 

proceeds  of  a  later  mortgage  a  prior  one  was  paid,  for  the  purpose 
of  removing  the  Hen  thereof,  affords  no  ground  for  subrogating 
the  junior  mortgagee  to  the  rights  of  the  former  mortgagee  uix)n 
its  being  discovered  that  a  lien  had  arisen  intermediate  between 
the  two  mortgages.  Bohn  t^ash  cC-  Door  Co.  v.  Caite,  42  Neb.  281, 
followed. 


N 
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Appea^l  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ambrose,  J.     Reversed. 

WafTen  SvritzleTy  for  appellants. 

G.  W.  ShkUs,  F.  V.  O'HoUaren,  and  J.  J.  O'Connor, 
mitra. 

Ir^tnb,  C. 

This  was  a  proceeding  in  the  nature  of  a  creditors'  bill 
to  subject  ( ertain  lots  in  the  city  of  Omaha  to  the  pay- 
ment of  judgments  owned  by  the  appellants  against 
Joseph  C.  Green.  The  district  court  found  for  the  de- 
fendants and  dismissed  the  case.     The  plaintiffs  appeal. 

In  1891  Hoagland  and  French  obtained  a  decree 
foreclosing  mortgages  on  other  property  of  Green.  In 
August,  1892,  the  mortgaged  premises  were  sold  under 
the  decree,  leaving  a  small  deficiency  on  Hoagland's 
claim  and  the  whole  of  French's  unsatisfied.  The  Sep- 
tember term  of  the  district  court  opened  September  17, 
and  at  that  term,  on  October  1,  the  sale  was  confirmed. 
October  8  both  Hoagland  and  French  moved  for  de- 
ficiency judgments,  which  were  rendered  November  17, 
still  at  the  September  term  of  court.  The  French  judg- 
ment was  assigned  to  the  appellant  Switzler.  At  the 
beginning  of  the  term  there  was  a  mortgage  on  the  land 
in  controversy  in  favor  of  the  Omaha  Savings  Bank. 
Subsequently,  but  before  the  deficiency  judgments  were 
rendered,  Green  and  wife  executed  three  mortgages  on 
the  land  in  controversy,  in  favor  of  the  Globe  Loan  & 
Trust  Company.  The  loan  and  trust  company  paid  the 
savings  bank's  mortgage  and  a  tax  lien  on  the  property 
out  of  the  loan  to  secure  which  its  mortgages  were  made, 
and  paid  the  remainder  of  the  loan  to  Green.  After 
these  mortgages  were  made  and  recorded,  but  be- 
fore the  deficiency  judgments  Avere  rendered,  Joseph  0. 
Green  conveyed  the  land  to  George  H.  Green,     The  ques 
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tions  presented  are  whether  the  judgments  are  liens 
binding  upon  George  H.  Green,  and  if  so,  whether  they 
or  the  loan  and  trust  company's  mortgages  have  priority. 
It  is  argued  that  the  mortgages  were  delivered  before 
the  term  of  court  opened  at  which  the  judgments  were 
rendered  and  that  they  are  therefore,  in  any  view  of  the 
law,  superior  to  the  judgments.  The  facts,  as  estab- 
lished by  uncontradicted  evidence,  are  that  arrangements 
had  been  made  by  Green  with  the  loan  and  trust  company 
for  the  loan  early  in  September.  September  16,  the  day 
before  the  term  of  court  opened,  Green  came  to  the  office 
of  the  company,  the  mortgages  were  there  drawn,  Greeu 
signed  them  and  acknowledged  them.  Several  days 
later  Mrs.  Green  came  to  the  company's  office,  signed  and 
acknowledged  the  mortgages,  and  the  notary  who  took 
both  acknowledgments  then  (certified  thereto,  dating  the 
cei*tificate  as  of  the  day  of  the  wife's  acknowledgment. 
No  money  was  paid  by  the  company  until  a  still  later 
day.  From  the  time  of  the  execution  by  Green  the  com- 
pany retained  possession  of  the  instruments.  Were  the 
circumstances  diflFereut  the  acts  of  Green  in  signing  and 
acknowledging  and  leaving  the  instruments  in  the  posses- 
sion of  the  mortgagee  might  indicate  a  delivery  on  his 
part  on  September  16;  but  when  it  is  considered  that  the 
mortgages  were  drawn  by  the  mortgagee  at  its  office, 
that  the  signing  and  acknoAvledgiug  both  took  place 
there,  that  the  certificates  of  Green's  acknowledgment 
were  not  then  made  out,  but  evidently  purposely  with- 
held until  such  time  as  Green's  Avife  might  acknowledge, 
and  that  no  money  was  paid  out  until  after  the  latter 
event  occurred,  it  becomes  absolutely  certain  that  the 
instruments  were  not  deemed  complete  at  the  former 
time,  and  that  they  were  not  int(^nded  to  then  take  effect. 
The  bare  nmnual  possession  by  the  mortgagee  in  the  in- 
terval ceases  ta  be  significant.  The  delivery  could  not 
have  taken  place  prior  to  September  27,  when  the  wife 
executed  the  instruments.  Section  477  of  the  Code  of 
Civil  Procedure  provides:  "The  lands  and  tenements  of 
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the  debtor  within  the  county  where  the  judgment  is 
entered,  shall  be  bound  for  the  satisfaction  thereof  from 
the  first  day  of  the  tenn  at  which  judgment  is  rendered: 
but  judgments  by  confession,  and  judgments  rendered  at 
the  same  term  at  which  the  action  is  commenced,  shall 
bind  such  lands  only  from  the  day  on  which  such  judg- 
ments are  rendered.    All  other  lands,  as  well  as  goods  and 
chattels  of  the  debtor,  shall  be  bound  from  the  time  they 
shall  be  seized  in  execution."    After  a  thorough  con- 
sideration and  exhaustive  discussion  of  the  question  it 
was  held  that  where  a  mortgage  is  executed  and  recorded 
during  the  term,  but  before  the  rendition  of  such  a  judg- 
ment as  is  rendered  at  a  term  subsequent  to  that  at 
which  the  action  was  commenced  and  not  on  confession, 
the  lien  of  the  judgment  is  superior  to  the  mortgage. 
(Norfolk  State  Bank  v.  Murphy y  40  Neb.  735.     See  also 
Ocobock  V.  Baker,  52  Neb.  447.)     If  the  judgments  here  in 
question  were  ordinary  judgments  in  personal  actions, 
there  could,  therefore,  be  no  doubt  as  to  their  priority, 
both  as  against  the  moilgages  and  the  rights  of  George 
H.  Green.     But  the  argument  is  that  the  rule  applies 
only  by  virtue  of  a  legal  fiction  whereby  judgments  are 
deemed  to  have  been  rendered  at  the  first  day  of  the  term, 
and  that  this  fiction  cannot  apply  where  the  case  was  not 
then  in  a  situation  that  judgment  might  then  have  been 
rendered.     Further,  that  at  the  beginning  of  this  term 
the  sale  of  the  mortgaged  premises,  in  the  case  in  which 
the  judgments  were  rendered,  had  not  been  confirmed,  no 
deficiency  had  been  ascertained,  no  judgment  could  then 
be  rendered  for  a  deficiency;  and  that  for  this  purpose 
the  action  should  be  deemed  commenced  at  the  time  the 
application  was  made  for  the  deficiency  judgments.     If 
this  theory  were  sound  it  would  save  the  rights  of  the 
defendants;  but  we  are  constrained  to  hold  that  it  is  not 
sound,*  much  against  the  inclinations  of  the  writer,  at 
least,  to  whom  the  case  appeals  as  one  of  unusual  hard- 
ship. 
The  theory  of  the  defendants  receives  support  in  prin- 
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ciple  from  the  case  of  Withers  v.  Cartery  4  Gratt.  407,  and 
one  or  two  later  cases  in  Virginia.  But  these  cases  pro- 
ceeded on  common-law  grounds  and  were  not  controlled 
by  statute  as  is  the  case  before  us.  In  Norfolk  State  Bank 
V.  Murphy,  supra,  it  is  said  that  our  statute  is  declaratory 
of  the  common  law,  and  so  it  is  as  to  the  question  there 
under  discussion,  and  so  it  is  in  a  broad  sense  generally; 
but  it  does  not  exactly  express  the  common  law  rule,  and 
its  language  must  govern  rather  than  common-law  pre- 
cedents contrary  thereto.  A  uthority  under  similar  states 
of  the  law  is  rare,  if  it  exists  at  all.  In  Kansas  it  seems 
to  be  the  practice  to  render  a  personal  judgment  for  the 
whole  mortgage  debt  at  the  same  time  foreclosure  is.  de- 
creed, and  to  then  sell  the  mortgaged  property,  and  if  it 
prove  insufficient,  to  then  issue  a  general  execution  which 
may  be  levied  on  other  property.  The  Kansas  court  has 
held  in  well  reasoned  opinions  that  the  statute  makes 
such  judgments  no  different  in  character  or  effect  from 
other  judgments,  and  that  they  become  liens  upon  land 
other  than  that  mortgaged  at  the  same  time  as  other 
judgments,  and  from  the  first  day  of  tlie  term.  {lAsle  v. 
Cheney,  36  Kan.  578;  Thonipfion  i*.  Huhhard,  44  Pac.  Rep. 
[Kan.]  1095.)  In  Indiana  the  same  practice  prevails  and 
the  same  view  is  taken  of  the  nature  of  such  judgments, 
although  there  it  does  not  appear  that  judgments  gen- 
erally relate  back  to  the  beginning  of  the  term.  {Fletcher 
V,  Holmes,  25  Ind.  458.)  Our  statute,  as  it  existed  at  the 
time  these  judgments  were  rendered,  authorized  judg- 
ments to  be  rendered  for'a  deficiency  in  the  case  of  a  mort- 
gage foreclosure,  on  the  coming  in  of  the  report  of  sale, 
and  executions  to  issue  as  in  other  cases.  (Code  of  Civil 
Procedure,  sec.  847.)  Ko  intention  is  expressed  that  such 
a  judgment  in  character  or  effect  should  differ  in  any  way 
from  other  judgments.  That  statute  was  passed  in  1857, 
and  was,  therefore,  in  force  when,  in  1858,  section  477 
was  adopted,  making  the  lien  of  judgments  generally 
relate  back  to  the  first  day  of  the  term,  and  making  cer- 
tain exceptions  to  this  rule  of  which  deficiency  judgments 
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are  not  one.     If  it  had  been  the  intention  to  except  sucli 
judgments,  the  legishitnre  would  not   have   contented 
itself  with  merely  excepting  judgments  by  confession  and 
those  rendered  at  the  same  term  "at  which  the  action  is 
commenced."     The  latter  language  is  rendered  certain 
by  other  sections  of  the  (^ode  Avhich  determine  when  an 
action  is  deemed  commenced.     That  phrase  cannot,  with- 
out straining,  be  made  to  apply  to  a  motion  made  in  a 
case  which  has  confessedly  been  in  progress  for  some 
time.    When  the  legislature  enacts  a  rule  and  at  the 
same  time  excepts  certain  cases  from  its  operation,  the 
extent  of  the  rule  is  not  open  to  doubt  or  to  judicial  de- 
termination.    The  rule  applies  to  all  cases  not  within  thi* 
designated  exceptions.     To  engraft  upon  the  statute  ex- 
ceptions other  than  those  specified  would  be  le<»islation, 
pure  and  simple.     At  the  common  law  judgments  by  fic- 
tion related  back  to  the  first  day  of  the  term;  and  after 
lands  came  to  be  subjected  to  their  payment  the  injustice 
of  the  rule   as   against   purchasers   becaiue    manifest. 
Thereupon  we  find  parliament,  in  the  famous  statute  of 
frauds  (29  Car.  II,  ch.  3,  sees.  13-15),  enacting,  after  a  re- 
cital of  the  mischief  in  view,  that  any  judge  or  officer  at 
the  signing  of  any  judgment  shall  set  down  the  day  of 
the  month  and  year  of  his  so  doing,  upon  the  paper  book, 
docket,  or  record  which  he  shall  sign,  and  that  such  judg- 
ments shall  bind  purchasers  for  a  valuable  consideration 
only  from  the  time  they  shall  be  signed  and  not  from  the 
first  day  of  the  term.     For  nearly  two  hundred  years  be- 
fore our  statute  was  passed  the  English  law  had  thus 
protected  purchasers;    but  our  legislature  saw  fit,  in- 
stead of  affording  this  broad  protection,  to  establish  th*» 
old  rule  by  statute  and  to  create  only  limited  exceptions 
thereto.     The  exceptions  do  not  extend,  as  was  held  in 
the  absence  of  statute,  in  Virginia,  to  all  causes  not  in  a 
situation  where  judgment  might  be  rendered  on  the  first 
day  of  the  term,  because  the  exception  extends  only  to 
confessions  and  to  cases  commenced  at  the  term  at  which 
judgment  is  rendered.    This  excludes  from  the  exception 
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all  cases  commenced  before  the  opening  of  the  term,  and 
where  the  answer  day  does  not  occur  until  after  the  term 
opens.  It  cannot  be  possibly  said  that  such  cases  are 
within  the  exception;  but  they  are  cases  not  in  such  a 
condition  at  the  beginning  of  the  term  that  judgm(*nt 
might  be  rendered.  If  one  case  of  that  character  exists 
by  plain  import  of  the  language  of  the  statute,  it  is  cou- 
clusive  evidence  that  the  legislature  did  not  intend  to 
imply  that  tacit  general  exception,  or  merely  give  force 
to  the  old  fiction  with  all  its  limitations. 

The  defendants  ask,  in  case  it  should  be  determined 
that  the  mortgages  are  subject  to  the  lien  of  the  judg- 
ments, that  they  be  subrogated  to  the  rights  of  the  sav- 
ings bank,  whose  prior  mortgage  was  paid  from  the  loan 
secured  by  the  later  mortgages.  The  case  is  in  this  re- 
spect not  different  in  principle  from  that  of  Bohn  Sash  d 
Door  Co.  V.  Case,  42  Neb.  281,  where  it  was  held  that  sub- 
rogation was  not  permissible. 

The  decree  of  the  district  court  must  be  reversed,  with 
directions  to  enter  a  decree  subjecting  the  land  to  the 
payment  of  the  judgments  of  plaintiffs,  prior  to  the 
claims  of  the  mortgagee  and  of  George  H.  Green. 


Reversed  and  remanded. 


Henry  Mains,  appellant,  v.  William  H.  Boyd,  Jr., 

appellee. 

Filed  Mabch  3, 1898.    No.  7822. 

Beview:  Affirmance.    No  question  of  law  is  Involved  in  this  case. 
Evidence  hfild  to  sustain  the  finding  of  the  district  court. 

Appeal  from  the  district  court  of  Madison  county. 
Heard  below  before  Kobinson,  J.    Affirmed. 

Campbell  &  Wallis^  for  appellant 
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H.  B.  Willey  and  G.  B.  Willey,  contra, 

Irvine,  O. 

The  only  question  presented  by  this  record  is  the  suf- 
ficiency of  the  evidence  to  sustain  the  finding  of  the  dis- 
trict court,  and  the  decision  of  that  question  is  not  incum- 
bered with  the  consideration  of  any  question  of  law.  It 
would  therefore  be  useless  to  set  out  the  evidence  in  the 
opinion.  It  has  been  examined,  and  we  find  that  it 
amply  sustains  the  finding. 

Affirmed. 


William  Poijlock  bt  at^.  v.  School  Disn^iOT  No.  42 

ET  AL. 
Filed  March  3, 1898.    No.  7904. 

2khool  Districts:  Appeal  fbom  Okdeb  of  County  Superintendent. 
An  appeal  will  not  lie  from  the  order  of  a  county  superintendent 
changing  the  boundaries  of  school  districts  or  creating  new  dis- 
tricts. The  method  of  reyiewing  such  proceedings  is  by  petition 
In  error. 

Error  from  the  district  court  of  Antelope  county. 
Tried  below  before  Robinson,  J.    Reversed. 

E.  D.  Kilbourriy  for  plaintiffs  in  error. 
C.  C  JoneSj  contra. 

Irvine,  C. 

The  county  superintendent  of  Antelope  county,  on  peti- 
tion of  certain  voters  of  school  district  42  in  that  county, 
set  apart  certain  territory  from  that  district  and  created 
therefrom  a  new  district.  The  proceeding  was  taken  to 
the  district  court,  not  by  petition  in  error,  but  in  the 
form  of  a  technical  appeal,     A  motion  was  made  in  the 
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district  court  to  dismiss  the  appeal  for  want  of  jurisdic- 
tion. This  motion  was  overruled,  and  the  district  court 
reversed  the  action  of  the  superintendent  and  restored 
the  school  district  to  its  former  condition.  To  reverse 
that  judgment  this  proceeding  in  error  is  brought,  and 
the  action  of  the  district  court  in  overruling  the  motion  to 
dismiss  the  appeal  is  one  of  the  assignments  of  error,  and 
the  only  one  necessary  to  consider. 

The  power  to  change  the  boundaries  of  school  districts 
is  conferred  on  the  county  superintendent  by  Compiled 
Statutes,  chapter  79,  subdivision  1,  section  4.  To  au- 
thorize the  exercise  of  such  power  a  petition  of  voters  of 
the  territory  affected  is  requisite.  The  power  so  vested 
in  the  superintendent  is  to  a  certain  extent  judicial  in  its 
(character  and  subject  to  review.  {State  v.  Palmer^  18 
Neb.  644;  State  v.  Clary,  25  Neb.  403.)  Section  580  of  the 
Code  of  Civil  Procedure  authorizes  the  review  by  the 
district  court,  on  petition  in  error,  of  judgments  rendered 
or  final  orders  made  by  a  probate  court,  justice  of  the 
peace,  or  any  other  tribunal,  board,  or  oflScer  exercising 
judicial  functions,  and  inferior  in  jurisdiction  to  the  dis- 
trict court.  This  provision  affords  an  adequate  remedy 
in  such  cases  as  the  present.  An  appeal,  in  the  technical 
sense  of  the  term,  is  a  remedy  which  exists  only  by  force 
of  statute  and  within  the  limits  defined  by  statute.  (Wil- 
vox  V.  SaunderSy  4  Neb.  569;  State  v.  Ensign^  11  Neb.  529; 
State  V.  Bethea,  43  Neb.  451;  Nebraska  Loan  &  Trust  Co.  v. 
Lincoln  &  B.  H.  R.  Co.y  53  Neb.  246.)  There  is  no  statute 
allowing  an  appeal  from  such  orders  of  the  county  super- 
intendent, and  consequently  the  right  of  appeal  does  not 
in  such  case  exist.  In  State  v.  Clary ,  supra,  it  is  said  in 
the  syllabus  that  from  the  decision  of  the  superintendent 
in  such  a  matter  "an  appeal  lies  to  the  district  court  of 
the  proper  county,'*  and  in  the  course  of  the  opinion  the 
word  "appeal"  is  used  as  characterizing  the  review  of  the 
order  by  the  district  court;  but  when  the  whole  opinion  is 
read  it  is  evident  that  the  court  was  there  using  the  word 
in  its  broader  sense,  applying  to  all  methods  of  review  by 
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superior  tribunals.  (See  Nvhraska  Jjoan  <£•  Trust  Co.  i\  Lin- 
mln  d  B,  H.  R.  Co.,  supra.)  The  action  before  tlie  court 
was  mandamus,  and  what  the  court  held  was  that  the 
decision  of  the  county  superintendent  was  in  the  exercise 
of  a  power  judicial  in  its  nature,  and  subject  to  review  by 
appellate  i)roceedinjrs,  and,  therefore,  that  such  action 
could  not  be  controlled  bv  mandamus.  The  method  of 
review  was  not  a  matter  under  particular  investigation, 
although  the  court  (*ited  section  580  of  the  Code  as  afford- 
ing the  proper  method.  It  is  evident  that  the  court  had 
in  mind  proceedings  in  error  and  not  a  ter  hnical  appeal; 
and,  the  distinction  between  the  two  methods  not  in  that 
case  requiring  examination,  the  word  ''appeal"  was  used 
in  its  broad  and  familiar  sense,  and  referring  to  proceed- 
ings in  error  rather  than  in  contradistinction  thereto. 
This  is  the  more  evident  because  in  State  t\  Palnier,  rnpra, 
the  court  had  pointed  out  a  petition  in  error  as  the  appro- 
priate remedy  in  such  cases.  In  School  District  v.  Cole- 
wwn,  39  Neb.  391,  it  would  seem  that  a  technical  appeal 
had  been  prosecuted  to  judgment  in  the  district  court,  but 
the  question  of  jurisdiction  was  not  raised  or  considered. 
The  judgment  of  the  district  court  must  be  reversed  and 
the  cause  remanded  with  directions  to  dismiss  the  appeal. 

Rbvbrsbd  and  remanded. 


54    173 
•  &4    797 

Nebraska  Wesleyan  University,  APPELiiEE,  v.  Will-  ^  ^ 
lAM  H.  Craig's  Estate,  appellant.  7 

Filed  March  17, 1898.    No.  7656. 

App«aL  An  appeal,  in  the  strict  sense  of  the  term  or  as  distln^lsh- 
injf  the  desljjnatftd  procedure  from  one  In  error  or  by  petition  iD 
error,  will  not  generally  He  to  this  court  from  an  inferior  court 
in  a  legal  or  law  action. 

At*i»kal  from  tlie  district  court  of  Donglas  county. 
Hean]  beh)\v  before  Hopewell,  J.     Appeal  dismissed. 
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f^avl  Charlton  and  Robert  t?.  IlodgerSy  for  app<?llant. 
Ralph  W,  IhrchmrUlge^  contra. 

Hakhison,  (1  J. 

March  15,  1892,  there  was  filed  in  the  county  court  of 
Douglas  county  by  the  appellee  herein  a  claim  aj2:ain8t  the 
estate  of  William  U.  Crai*;,  deceased,  then  in  process  of 
administration  in  said  court.  The  claim  Avas  for  the  sum 
of  $25,000,  and  predicated  on  an  aUejj;ed  subscription  by 
William  H.  Craig,  when  living,  of  such  sum  ''as  an  endow- 
ment for  the  Charles  H.  Fowler  Professorship  of  Chris- 
tian Ethics."  During  the  course  of  the  contest  which 
ensued  relative  to  the  allowance  of  the  demand  an 
amended  statement  of  the  claim  was  tiled,  and  after  a 
number  of  adjournments  of  the  hearing  of  the  matter,  on 
December  2, 1892,  the  claim  was  disallowed.  An  appeal 
from  this  order  was  perfected  in  behalf  of  the  university 
to  the  district  court,  where  a  petition  was  filed  in  which 
there  was  a  prayer  for  the  allowance  of  the  claim  and 
judgment  against  the  estate  for  the  amount  thereof.  Of 
the  matters  stated  in  the  petition  there  was  in  the  answer 
filed  for  the  executors  of  the  estate  a  general  denial.  Of 
the  issues  joined  there  was  a  trial  before  the  court  and  a 
jury,  which  resulted  in  a  verdict  favorable  to  the  appellee 
herein.  A  motion  for  a  new  trial  was  filed  for  the  execu- 
tors, which,  on  hearing,  was  overruled  and  judgment  for 
appellee  was  rendered  on  the  verdict.  An  appeal  has 
been  perfected  to  this  court  for  the  executors.  The  word 
"appeal"  is  used  in  this  connection  in  its  strict  import,  or 
as  distinguished  in  its  application  to,  and  designation  of, 
the  method  of  procedure  from  an  error  proceeding  or  re- 
view of  alleged  errors  sought  by  petition  in  error.  No 
petition  in  error  has  been  filed  herein,  nor  has  the  issu- 
ance and  service  of  a  summons  in  error  been  procured, 
and  the  time  for  either  has  long  since  pnssed,  but  notice 
of  an  appeal  was,  at  the  instance  of  appf»llant,  issued 
and  served. 


Vol.54]  JANUAKY  TERM,  1898.  175 

Nebraska  Wesleyan  Uniyenity  y.  Craig's  Estate. 


The  question  arises  upon  the  record  presented  here  of 
the  jurisdiction  of  this  court,  in  this,  an  appeal,  to  exam- 
ine and  determine  the  errors  alleged  to  have  been  com- 
mitted by  the  trial  court..  It  is  true  this  is  not  raised  or 
discussed  by  the  parties,  but  is  inherent  in  the  proceed- 
ing, and  the  cause,  if  not  properly  presented  here,  cannot 
be  considered  and  must  be  dismissed.  The  claim  orig- 
inated, as  we  have  before  indicated,  in  a  promise;  it  was 
purely  contractual,  and  its  non-performance  would  ordi- 
narily but  have  given  rise  to  an  action  at  law  for  its  en- 
forcement. The  death  of  the  promisor  cast  upon  the 
promise  its  nature  of  a  claim  against  his  estate  or  afforded 
a  new  or  different  channel  through  which  a  compliance 
with  its  terms  and  conditions  might  be  sought.  To  reach 
a  proper  conclusion  on  the  question  suggested  will  neces- 
sitate an  examination  of  the  course  of  legislation  in  re- 
gard to  presentation  of  claims  or  demands  against  the 
estates  of  decedents  and  appeals  from  their  allowance  or 
disallowance. 

During  the  session  of  the  legislative  assembly  of  the 
territory  of  Nebraska,  having  its  inception  of  date  Decem- 
ber 5,  1860,  there  was  passed  an  act  "providing  for  the 
settlement  of  the  estates  of  decedents,  and  for  other  pur- 
poses." (See  Session  Laws  1860,  p.  59,  of  which  chapter 
9  was  in  relation  to  payments  of  debts,  etc.)  In  such 
chapter  there  was  indicated  a  course  of  procedure  for  the 
presentation  and  adjustment  of  claims  against  estates  of 
deceased  persons,  and  of  such  procedure  was  the  right  of 
an  appeal  by  a  claimant  from  the  order  of  rejection  of 
claims;  and  it  was  further  provided  in  the  matter  of  an 
appeal  that  notice  of  the  appeal  and  the  hearing  thereof 
should  be  given  the  adverse  party  in  such  manner  as  di- 
rected by  the  judge  of  probate  and  at  least  twelve  days 
prior  to  the  next  term  of  the  appellate  court;  and  further, 
that  "The  party  appealing  shall  procure  and  file  in  the 
district  court  to  which  the  appeal  is  taken,  at  or  before 
the  next  term  of  said  court  after  the  appeal  is  allowed, 
a  certified  copy  of  the  record  of  the  allowance  or  disal- 
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lowance  appealed  from,  of  the  application  for  the  appeal 
and  the  allowance  of  the  same,  tog(»ther  with  the 
proper  evidence  that  notice  has  been  givc'u  to  the  adverse 
party  according  to  the  order  of  the  probate  court.  When 
sucli  rertilied  copy  shall  have  been  filed  in  the  district 
court,  such  court  shall  proceed  to  the  trial  and  deter- 
mination of  the  same  according  to  the  rules  of  the  law 
allowing  a  trial  by  jury  of  all  questions  of  fact  in  cases 
where  such  tidal  may  be  proper;  and  such  couri:  may  di- 
rect an  issue  to  be  made  up  between  the  parities  in  a  brief 
form  when  it  shall  be  deemed  necessary;  and  questions  of 
law  may  be  carried  to  the  supreme  court  and  costs  may  be 
allowed  or  denied  in  the  discretion  of  the  court."  (Ses- 
sion Laws  1860,  p.  94,  sees.  25,  26.)  The  act  was  amended 
during  the  legislative  session  of  1873,  the  manner  of  no- 
tice of  the  appeal,  etc.,  was  changed,  and  on  the  matters 
to  which  our  attention  is  more  particulariy  required  the 
Subjects  were  treated  as  follows:  ^The  pari:y  appealing 
shall,  on  or  before  the  first  day  of  the  term  of  said  court 
next  after  the  expiration  of  the  time  within  which  notice 
might  have  been  given  as  required  in  the  last  preceding 
section,  procure  and  file  in  the  district  court  a  certified 
copy  of  the  bond,  if  any,  given  on  appeal,  and  of  the  rec- 
ord of  the  allowance  or  disallowance  appealed  from,  and 
of  the  claim  or  set-off  filed,  together  with  the  proper  evi- 
dence that  notice  has  been  given  as  aforesaid  to  the  ad- 
verse party.  The  district  court  shall  proceed  to  a  trial 
and  determination  of  the  case  in  like  manner  as  upon  ap- 
peals brought  upon  the  judgments  of  justices  of  the 
peace;  and  such  court  may  direct  an  issue  to  be  made  up 
between  the  parties  when  it  shall  be  deemed  necessary; 
and  questions  of  law  may  be  carried  to  the  supreme  court 
and  costs  may  be  allowed  or  denied  in  the  discretion  of 
the  court."  (General  Statutes  1 873,  p.  322,  sees.  237,  238.) 
It  is  clear  from  an  inspection  of  the  legislation  that  the 
procedure  in  the  district  court  in  an  appeal  from  the  ad- 
justment in  the  probate  (now  county)  court  of  a  claim 
against  the  estate  of  a  decedent  was  to  be  as  in  any  ordi- 
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nary  civil  action  conuiieiiced  in  tlie  appellate  court,  and 
the  action  in  the  case  at  bar  was,  by  nature  of  the  claim 
and  in  all  its  elements,  a  leji:al  or  law  action. 

For  a  general  discussion  of  the  subject  of  api)eal  and  a 
determination  that  in  a  proct^eding  by  a  railroad  company 
before  a  county  judge  to  condemn  lands  in  the  c^xercise  of 
its  statutory  right  in  that  regard — it  being  of  the  provis- 
ions of  the  law  governing  such  proceedings  that  an  app  al 
from  the  order  or  adjudication  made  might  be  had  to  the 
district  court  and  an  appeal  from  the  decision  of  the  dis- 
trict court  to  the  supreme  court — that  appeal  there  meant, 
"the  action  being  essentially  legal/'  a  review  in  the  su- 
preme court,  to  be  obtained  by  error  procet^ding  or  peti- 
tion in  error,  see  Xehra-ska  Loan  d  Trust  Co.  t\  Lincoln  d* 
B.  H.  R.  Co.y  53  Neb.  246.  That  an  appeal  to  the  supreme 
court  will  not  lie  in  a  law  action,  see  Roodc  r.  Dnnhar,  9 
Xeb.  95;  Role rf son  v.  Jfall,  2  Xeb.  17;  Fujiios  r.  Ncrnaha 
County,  5  Neb.  367.  Q^he  latter  case  is  also  to  the  point  that 
the  court  will  not  exercise  jurisdiction  when  the  case  is 
not  properly  i)resent€*d,  though  the  question  has  not  been 
raised  by  any  of  the  parties.  To  the  main  point  see  also 
Morse  V.  Engle,  26  Neb.  247;  P  rent  ice  Brownstom:  Co,  v.  King, 
39  Neb.  816.  It  follows  that  the  cause  is  not  properly 
presented  to  this  court  and  the  appeal  must  be  dismissed. 

Appeal  dismissed. 


Sam  Davis  v.  State  of  Nebraska. 

54    1771 

Filed  March  17, 1898.    No.  9827.  ^«_6»8 

64    177 

L  Larceny  by  Bailee.    In  a  proeeciutian  for  the  statutory  crime  of     1i~m\ 
larceny  by  a  baUee  the  gravamen  of  the  charge  is  the  felonious     ^  ^ 
oonyersion,  and  the  intent  may  be  shown  to  have  been  entertained 
as  of  the  time  of  the  reception  of  the  possession  of  the  property 
or  to  have  arisen  during  the  continuance  of  such  possession. 

1  Criminal  I«aw:  BimDEN  of  Proof.    The  burden  of  proof  in  a  crim- 
16 


178  NEBRASKA  REPORTS.  [Vol.  54 


Davis  V.  State. 


Inal  action  does  not  shift  to  the  defendant  but  rests  with  and  on 
the  state. 

3.  ^:   Instrttotions.    A  portion  of  a  statement  contained  in  an 

instruction  criticised,  but  the  entire  instruction  held  not  open  to 
the  objection  urged  against  It 

4. :  Evidence.    In  the  trial  of  a  criminal  cause  the  general  rule 

operates  the  exclusion  of  evidence  of  the  commitment  by  the 
accused  of  a  crime  or  crimes  separate  and  distinct  from  that  on 
a  charge  of  which  he  is  being  tried.  To  this  rule  there  are  excep- 
tions, but  in  the  case  at  bar  reasons  did  not  exicc  for  the  departure 
from  the  general  doctrine. 

Erbob  to  the  district  court  for  Otoe  county.  Tried  be- 
low before  Ramsey,  J.    Reversed. 

Warren  &  JacksiM,  for  plaintiff  in  error. 

0.  J.  Smyth f  Attorney  Genet^al,  and  Ed  P.  Smith,  Deputy 
Attorney  Oeneral^  for  the  state. 

Harrison,  0.  J. 

On  May  17,  1897,  an  infoiination  was  filed  in  the  dis- 
trict court  of  Otoe  county. in  which  the  plaintiff  in  error 
was  charged  with  the  crime  of  larceny  as.  bailee,  tlie  prop- 
erty  said  to  have  been  appropriated  being  one  bay  gelding, 
a  buggy,  and  set  of  harness.  To  tlie  charge  on  arraign- 
ment he  pleaded  not  guilty,  was  placed  on  trial,  con- 
victed, and  subsequently  sentenced  to  confinement  in  the 
penitentiary  for  a  term  of  three  years.  A  reversal  of  the 
judgment  is  sought  in  an  error  proceeding  to  this  court. 

It  was  developed  in  evidence  herein  that  on  or  about 
April  29,  1897,  the  plaintiff  in  error  arrived  in  Nebraska 
City  and  announced  to  parties  whom  he  met  and  with 
whom  he  conversed  that  he  "was  advance  agent"  for 
Ringling  Bros.,  who  were  conducting  a  circus;  also  that 
the  circus  would  appear  and  give  an  (exhibition  or  per- 
formance in  Nebraska  City  of  date  May  29,  1897. ^^  The 
plaintiff  in  error  claimed  to  be  in  Nebraska  City  at  the 
time  we  have  indicated  for  the  purpose  of  perfecting  ar- 
rangements for  the  appearance  of  the  circus  there  at  the 
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later  date  stated  by  him,  and  partially  to  make  contracts 
for  certain  articles  and  supplies  which  would  be  neces- 
sary for  use  by  the  circus  company,  its  employes,  etc., 
when  in  the  city.  He  made  contracts  with  different  par- 
ties, and  on  April  30,  near  noon,  secured  from  a  finn,  then 
and  there  running  a  livery  stable,  the  horse,  buggy,  and 
harness,  Mhich  it  was  alleged  he  subsequently  converted 
to  his  own  use  with  a  felonious  intent.  At  the  time  he 
obtained  the  horse  and  buggy  he  stated  that  he  wanted 
to  drive  around  town,  would  be  out  about  an  hour,  and 
then  return  to  the  barn  with  the  "rig.''  Instead  of  doing 
as  he  stated,  he  drove  to  Shenandoah,  Iowa,  where  he 
placed  the  property  in  charge*  of  a  livery  stable  keeper  to 
be  cared  for,  etc.  The  owner  of  the  hoi-se  and  buggy  be- 
came uneasy  when  the  plaintiff  in  error  did  not  return 
to  the  barn  as  promised,  and  in  the  afternoon,  at  2  or  3 
oVlock,  reported  the  matter  to  the  officers.  The  sheriff 
sent  telegrams  to  several  towns,  one  of  which  was  Shen- 
andoah, asking  for  information  in  regard  to  plaintiff  in 
error  aud  the  property.  To  the  queries  sent  to  Shenan- 
doah the  sheriff  received  an  answer  which  conv(»yed  to 
him  knowledge  of  the  objects  of  his  search.  The  arrest 
of  the  plaintiff  in  errpr  was  ordered  and  effected,  aud 
later  he  was  by  the  sheriff  brought  back  to  Nebraska  and 
a  }in»8ecution  for  the  alleged  crime  instituted,  with  the 
rt^ult  we  have  hereinbefore  stated^ 

It  is  of  the  argument  that  the  trial  court  erred,  in  that 
itiiistructed  the  jury,  before  which  the  issues  were  tried, 
sii  as  to  allow  a  conviction  on  evidence  of  a  conversion 
of  the  property  on  an  intent  to  commit  such  act  formed 
by  plaintiff  in  error  subsequent  to  the  time  he  obtained 
possession  of  it;  and  in  this  connection  it  is  urged  that  if 
he  did  not  at  the  time  of  taking  possession  have  the  in- 
tent to  feloniously  appropriate  it  to  his  own  use,  he  could 
not  be  convicted  of  the  crime  charged.  This  contention 
IK  untenable.  In  the  case  of  Ford  v.  Imitate,  opinion  written 
by  NoRVAi^,  C.  J.,  reported  in  46  Neb.  390,  the  defendant 
was  charged  with  larceny  as  bailee,  as  was  the  plaintiff  in 
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error  in  the  case  at  bar,  and  the  same  argument  was  made 
in  that  case  in  this  court  in  regard  to  an  instruction  given 
as  is  made  in  this  case.  It  was  then  said:  "In  a  prosecu- 
tion for  larceny  as  bailee,  an  instruction  which  fails  to 
charge  that  the  original  taking  of  the  property  must  be 
felonious  is  not  for  that  reason  erroneous.  The  gist  of 
the  offense  in  such  a  prosecution  is  the  conversion  of  the 
property  without  the  knowledge  and  (onsent  of  the  owner 
thereof  with  the  intent  to  steal  the  same.  It  is  argued 
that  this  instruction  is  fatally  defective,  in  that  it  omitted 
the  element  of  ^felonious  taking,'  and  Mead  v.  State,  25 
Neb.  444,  and  Barnes  i\  Htatc,  40  Neb.  545,  are  cited  to 
suppoii:  the  proposition.  Those  cases  are  clearly  distin- 
guishable from  the  one  at  bar.  They  were  prosecutions 
for  simple  larceny,  while  this  is  for  larceny  as  bailee.  In 
the  decisions  refeiTed  to  the  original  taking  must  have 
been  felonious  in  order  to  constitute  the  offense  charged, 
while  such  is  not  the  case  in  a  prosecution  like  this. 
Here  the  gist  of  the  offense  is  not  the  felonious  taking  of 
the  rig,  but  the  conversion  thereof  by  Ford  without  the 
knowledge  and  consent  of  the  owner,  with  the  intei)t  to 
steal  it.  The  statute  under  wln(*h  the  informaticm  in  this 
<  ase  was  filed,  section  1216  of  the  Criminal  Code,  declares: 
*That  if  any  bailee  of  any  money,  bank  bill,  or  noto, 
floods,  or  chattels  shall  convert  the  same  to  his  or  her  own 
use,  with  an  intent  to  steal  the  same,  he  shall  be  deemed 
guilty  of  larceny,  in  the  same  manner  as  if  the  original 
taking  had  been  felonious.'  The  instruction  includes 
every  element  of  the  offense  described  in  the  statute." 
The  doctrine  announced  in  that  case  is  applicable  to  and 
*lecisive  of  the  question  herein  raised,  and  it  follows  that 
1  he  argument  presented  is  unavailing. 

Objection  is  urged  against  the  eleventh  paragraph  of 
the  instructions,  whicli  was  as  follows:  '*You  are  in- 
structed that  one  of  the  defenses  interposed  by  defendant 
in  this  case  is  that  at  the  time  he  procured  the  property 
in  question  from  Levi  Bros,  he  was  under  the  influence  of 
intoxicating  liquors;  that  he  was  incapable  of  formini*; 


Vol.  54]  JANUARY  TERM,  1898.  181 


Davis  V.  State. 


an  intent  to  steal,  and  for  that  reason  claims  he  is  not 
guilty.  Drunkenness,  in  law,  is  no  excuse  for  the  com- 
mission of  crime.  If  the  state  has  proved,  beyond  a  rea- 
sonable doubt,  that  defendant,  at  and  within  the  county 
of  Otoe  and  state  of  Nebraska,  at  or  about  the  time  al- 
leged in  the  information,  temporarily  obtained  the  prop- 
erty in  question  from  Levi  Bros.,  and  while  in  possession 
thereof,  and  while  in  Otoe  county,  Nebraska,  unlawfully 
and  feloniously  converted  said  property  to  his  own  use 
without  the  consent  of  said  Levi  Bros.,  with  intent,  felo- 
niously, to  permanently  appropriate  the  same  to  his  own 
use,  then  the  burden  would  rest  upon  the  defendant  to 
satisfy  you  by  evidence  that  he  was  so  under  the  influence 
of  liquor  at  the  time  that  he  was  mentally  unable  to  form 
an  intent  in  his  mind  to  steal  said  property  or  raise  a  rea- 
sonable doubt  in  your  minds,  after  carefully  weighing  all 
the  testimony  in  the  case,  whether  he  is  guilty  because  of 
such  intoxication  at  the  time  as  not  to  be  able  to  form  an 
intent  to  steal.  You  are  to  determine  this  matter  from 
all  the  evidence  before  you."  It  is  insisted  that  the  bur? 
den  of  proof  never  shifts  in  a  (Timinal  cause,  but  remains 
with  and  on  the  state;  and  that  the  paragraph  of  instruc- 
tions quoted  is  objectionable,  in  that  it  casts  the  onus  of 
proof  relative  to  the  plea  of  drunkenness  on  the  plaintiff 
in  error.  It  has  been  stated  by  this  court:  "In  criminal 
prosecutions  the  burden  of  proof  never  shifts,  but,  as  to 
all  defenses  which  the  evidence  tends  to  establish,  rests 
upon  the  state  throughout;  hence  a  conviction  can  be 
had  only  when  the  jury  are  satisfied,  from  a  consideration 
of  all  the  evidence,  of  the  defendant's  guilt  beyond  a  rea- 
sonable doubt.  That  rule  applies  not  alone  to  the  case 
as  made  by  the  state,  but  to  any  distinct,  substantive  de- 
fense which  may  be  interposed  by  the  accused  to  justify  br 
excuse  the  act  charged."  (dravely  v.  State,  38  Neb.  871. 
See  also  Casey  v.  State,  49  Neb.  403;  Beek  v.  State,  51  Neb. 
106;  Peyton  r.  State.  54  Neb.  188.)  But  the  portion  of 
the  charge  under  consideration  is  almost  word  for  word 
the  same  as  a  part  of  the  instructions  given  in  Ford  v. 
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Stnie,  fill  pro  J  with  no  matiTial  (iifferences,  and  in  that  case 
the  same  objections  were  urfi:e(l  against  it  as  are  insiste<l 
upon  in  the  present  cas  \  In  that  case  it  was  determined 
that  it  was  not  wholly  open  to  the  attempted  criticism, 
and  tliat  it  did  not  have  the  effect  of  casting  the  burden 
of  proof  as  to  the  plea  interposed  for  defendant  upon  him, 
but  it  was  also  said  in  the  opinion,  in  substance,  that  the 
idea  to  be  conveyed  miiirht  have  b(»en  more  (!onciselv  and 
clearly  expressed.  We  think  that,  to  be  entirely  consist- 
ent with  the  doctrine  of  this  court  relative  to  the  burden 
of  proof  and  to  give  clear  expression  to  the  rule  of  law 
applicable,  there  should  have  been  omitted  from  the  in- 
struction the  statement  "^then  the  burden  of  proof  would 
rest  upon  the  defendant  to  satisfy  you  by  evidence/'  or 
the  paragraph  so  framed  as  to  avoid  its  use.  It  is  not 
alone  from  a  consideration  of  the  evidence  adduced  on 
behalf  of  the  accused  that  the  jury  is  to  draw  its  conclu- 
sions on  such  a  question,  but  if  a  reasonable  doubt  arises 
in  regard  thereto  from  a  consideration  of  all  the  evidence 
in  the  cause,  then  the  def(»ndant  is  entithnl  to  an  acMjuit- 
tal.  (Cdfinf  r.  Stat(\  supra.)  Rut  the  objection  urgeil 
against  the  instruction  is  not  of  force  to  disturb  the  judg- 
ment.    (Ford  r.  ^tat(\  supra.) 

One  assignment  of  error  relates  to  the  admission  of  a 
lM)rtion  of  the  testimony  of  a  witness,  William  Lieboldt, 
a  member  of  a  firm  then  conducting  a  bakerv  in  Nebraska 
(Ity.  The  plaintiff  in  error  made  a  contiact  with  the  firm, 
the  transaction  being  with  the  witness  acting  in  behalf 
of  the  firm,  to  furnish  to  the  circus  com])any,  when  it  vis- 
ited Nebraska  (Mty,  bread  as  stipulated  in  the  contract. 
It  is  strenuously  contemh^l  that  the  tc^stimony,  the  ad-, 
mission  of  which  is  the  subject  of  complaint  in  this  as- 
signment, was  an  effort  to  prove  the  commission  by  plain- 
tiff in  error  of  a  se])arate  and  distin<*t  crime  from  that 
charged  in  the  complaint  and  its  allowance  was  an  error. 
The  testimony  on  this  subject  is  as  follows: 

Q.  Did  Jlr.  Davis  get  any  money  from  you  that  day? 

Defendant  objects  to  that,  as  immaterial.     Objection 
overruled.    Exception. 
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Mr.  Jessen:  This  testimony  is  offered  for  the  purpose 
of  showing  the  object  of  the  defendant  in  leaving  Ne- 
braska City  with  the  horse,  with  which  he  is  charged  with 
the  theft,  and  not  for  the  purpose  of  proving  in  any  way 
the  commission  of  the  crime  with  which  he  is  charged, 
but  of  his  intention  of  converting  tlie  horse  to  his  own  use. 

Defendant  objects,  as  immaterial,  irrelevant,  and  in- 
competent Objection  overruled.  Testimony  admitted 
for  the  purposes  offered  by  the  state.     Exception. 

Q.  State  to  the  jury  under  what  circumstances  it  was 
obtained. 

A.  After  he  gave  us  that  contract  he  asked  me  if  I 
would  loan  him  f 5  until  about  2  o'clock,  that  he  expected 
some  money  at  the  Merchants  Bank,  and  I  told  him  I 
would.  I  gave  him  a  check  that  I  had  there,  and  he  told 
me  that  I  had  better  go  with  him  to  the  bank  so  that  he 
could  get  the  money,  which  I  did. 

Q.  Did  he  get  the  money? 

A.  Yes,  sir. 

Q.  What  day  was  that? 

A.  Friday,  April  30,  about  ten  minutes  to  12  o'clock. 

Q.  Did  you  see  anything  more  of  Mr.  Davis? 

A.  I  left  him  about  12  o'clock.  He  says  I  am  going  to 
^et  a  horse  and  buggy,  and  he  would  be  back  by  half  past 
1  or  2  o'clock  and  pay  me.  the  |5. 

Q.  Did  he  come  back? 

A.  No,  sir. 

Q.  Did  he  pay  you  the  $5? 

A.  No,  sir.     ♦     ♦     ♦ 

Q.  Was  this  f5  tliat  you  advanced  to  him,  was  that — • 
how  did  that  come  about? 

A.  I  just  gave  it  to  him  out  of  my  own  pocket.  It  had 
nothing  to  do  with  the  firm. 

Q.  But  he  wouldn't  have  got  the  $5  if  you  hadn't  got 
the  contract? 

A.  Na,  9ir. 

Under  the  operation  of  the  general  rule  in  relation  to 
admissibility,  the  testimony  to  which  we  have  just  re- 
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f erred  would  have  been  excluded;  but  the  general  doe- 
trine  has  been  varied,  or  there  has  been  a  departure  there- 
from, to  a  greater  or  lesser  degree  in  eases  of  a  particular 
or  peculiar  nature  in  some,  if  not  all,  jurisdictions.  In 
some  courts  and  in  some  cases  the  departure  has  been 
quite  marked  in  extent  and  degree,  while  in  others  there 
has  been  exhibited  a  decided  hesitancy  to  indulge  in  a 
modification  of  the  general  rule.  Of  the  latter  is  this 
court.  In.  the  case  of  Smith  v,  State,  17  Neb.  358,  the  ac- 
cused was  on  trial  charged  with  the  crime  of  larceny  of 
some  jewelry,  and  there  was  admitted  a  record  which  dis- 
closed his  prior  conviction  of  a  distinct  and  independent 
larceny  of  jewelry.  It  was  held  therein,  on  error  to  this 
court,  tliat  the  evidence  should  not  have  been  admitted. 
In  the  case  of  Cowan  r.  State,  22  Neb.  519,  the  charge  was' 
for  obtaining  money  under  false  pretenses,  and  during  a 
trial  the  state  was  permitted  to  show  that  in  two  in- 
stances, entirely  separate  from  and  unconnected  with  the 
matter  on  trial,  the  def(»udant  had  obtaineil  goods  under 
false  pretens(^s.  In  an  opinion  written  by  Maxwell., 
C.  J.,  it  was  held  tliat  such  evidence  was  inadmissible  and 
should  have  been  excluded.  (See  also  Rerghoff  v,  StatCy 
25  Neb.  213,  wherein  the  general  rule  was  adhered  to  and 
enforced.)  In  Palin  v.  StatCy  38  Neb.  862,  in  an  opinion 
written  by  Norval,  C.  J.,  the  general  rule  was  quoted 
with  approval.  (See  Oreenleaf,  Evidence  sec.  53;  People 
v.  (fihhs,  93  N.  Y.  471.)  There  were  no  forcible  reasons  in 
the  case  at  bar  for  a  departure  or  exception  from  the  gen- 
eral rule.  The  testimony  was  objectionable,  inadmissi- 
ble, should  have  been  excluded,  and  its  reception  was 
calculated  to  juvjudice  the  rights  of  plaintiff  in  error. 

The  judgment  must  be  reversed  ond  the  cause  re- 
manded, 

Reveused  and  remanded. 
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Hampton  Lumber  Company,  appellp:e,  v.  H.  J.  Van    54  is; 

'  '  61    841 

Ness  et  al.,  appellants. 

Filed  March  17, 1898.    No.  7935. 

L  Seview:  Foreclosure  of  Mortgage:  Computation.  Questions  of 
computation  or  elements  of  findings  of  fact  or  law  on  which  a 
decree  of  foreclosure  of  a  real  estate  mortgage,  a  mechanic's  lien, 
or  a  contract  of  sale  of  real  estate  is  based,  properly  presentable 
In  an  appeal  from  the  decree,  will  not  be  examined  in  an  appeal 
from  the  order  confirming  a  sale,  under  the  decree,  of  the  property 
inyolved. 

2.  Vacating^  Judgment.  The  power  of  a  district  court  to  vacate  or 
modify  its  own  Judgments  or  final  orders  after  the  term  at  which 
they  were  rendered  or  made  ie  limited  to  the  grounds  enumerated 
in  section  602  of  the  Code  of  Civil  Procedure.  Barne%  v.  Hale,  44 
Neb.  355.  followed. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Affirmed. 

Parke  Godwin^  for  appellants. 

D.  L.  Johnso7i.,  E,  G.  McGilton,  L.  D.  Ilohnes,  and  James 
B,  MeiJcle,  contra. 

Harrison,  C.  J. 

In  the  case  at  bar  in  the  district  court  of  Douglas 
comity,  after  default  of  the  appellants,  in  the  due  course 
of  the  proceedings,  a  decree  was  rendered  on  June  9, 1894, 
and  as  of  the  May,  A.  D.  1894,  term  of  the  court,  by  which 
there  was  effected  the  foreclosure  of  a  real  estate  mort- 
gage, a  mechaific's  lien,  and  a  contract  of  sale  of  real 
estate,  and'  a  sale  thereunder  was  made  of  the  property 
involved.  On  motion  during  a  succeeding  term  of  the 
court  to  confirm  the  sale  and  order  to  show  cause  against 
such  confirmation  appellants  appeared  and  filed  objec- 
tions to  the  confirmation.  This  was  of  date  December  15, 
1894,  On  January  5, 1895,  there  was  filed  for  appellants 
a  '^motion  to  modify  and  correct  the  decree  rendered," 
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and  on  the  same  day  there  was  filed  an  amended  motion 
to  "set  aside  the  sale."  During  the  February,  1895,  term 
of  court,  and  on  the  15th  day  of  the  mouth  just  stated,  the 
motions  were  overruled.  From  the  order  then  made  this 
appeal  has  been  perfected. 

The  brief  presented  for  appellants  contains  an  opening 
statement,  which  we  quote:  "If  the  court  please  the  er- 
rors complained  of  are  as  follows:"  Then  appears  ver- 
batim copies  of  the  seven  paragrai)hs  of  the  appellant's 
motion  in  the  district  court  to  "correct  and  modify  the 
decree,"  without  further  statement  or  argument.  These 
all  refer  to  (computations  or  other  elements  of  the  findings 
on  which  the  decree  was  predicated,  and  might,  if  the 
positions  and  conditions  are  as  asserted,  be  of  force  in  an 
appeal  from  the  decree,  but  (*annot  be  viewed  as  of  objec- 
tions to  the  confirmation  of  the  sale,  as  they  could  have 
no  possible  place  in  the  examination  and  consideration 
by  the  court  to  ascertain  whether  the  sale  was  regular  • 
and  made  in  all  respects  according  to  law;  and  they  were 
equally  unavailing  in  an  effort  to  secure  the  correction  or 
modification  of  the  decree,  as  the  motion  in  which  they 
were  embodied  was  filed  and  presented  at  a  time  subse- 
quent to  the  close  of  the  term  of  court  at  which  the  decree 
was  rendered,  and  the  motion  ])resonted  none  of  the 
grounds  enumerated  in  section  (J02  of  the  Code  of  Tivil 
Procedure,  and  the  power  of  a  district  court  to  vacate  or 
modify  its  judgment  or  orders  after  the  tenn  at  which 
made  is  limited  to  the  reasons  for  such  action  state<l  in 
the  said  section.  (Barnes  t\  Hale,  41  Neb.  355.)  The  or- 
der of  the  district  court  is 

Affirmed. 
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H.  M.  Henley  v.  Thomas  Evans  et  al. 

Filed  March  17,3898.    No.  7950. 

1.  Bill  of  Exceptions:  Autubntication.    A  bill  of  exceptiuns  not  au- 

thenticated by  the  certificate  of  the  clerk  of  the  trial  court  will  not 
be  examined  and  considered  in  the  supreme  court. 

2.  Assignment:  Action  by  Assignee:    Pauiies.    It   is  proper   matter 

of  defense  that  plaintiff,  the  alleged  assignee  of  the  claim  in  suit, 
is  not  the  owner  thereof  or  the  real  party  in  interest. 

Error  ^rom  the  district  court  of  Boone  county.     Tried 
below  before  Thompson,  J.     Affirmed. 

H.  C.  Vail,  for  plaintiflf  in  error. 

M.  \V.  MeGan,  contra. 

Harrison,  C.  J. 


54    187 
56    442 


The  plaintiff  herein  instituted  suit  in  the  district  court 
of  Boone  county  to  recover  an  alle{>ed  amount  of  the 
rents,  issues,  and  profits  of  certain  designated  real  estate, 
which  it  was  pleaded  the  defendants  had  unlawfully  con- 
verted to  their  own  use.  The  plaintiff's  vv^ht  to  recover 
in  the  action  was  asserted  as  assignee  of  the  claim  to  the 
rents,  etc.,  of  the  land.  Of  the  issues  joined  there  was  a 
tiial,  which  re>^ulted  favorably  to  the  defendants,  and  the 
ciuise  is  presented  to  this  court  by  an  error  proceeding  on 
the  j)art  of  the  i)laintiff  in  the  action. 

The  document  in  the  record  styled  the  bill  of  exceptions 
wholly  lacks  the  necessary  authentication  of  the  clerk  of 
the  trial  court,  without  which  it  cannot  be  examined 
or  considered  in  this  court  for  any  purpose.  (Romberg  v. 
/ViHrn,  47  Xeb.  198;  Spurrk  r.  Dean,  49  Neb.  66.)  With- 
out a  proper  bill  of  exceptions  there  is  but  one  of  the 
points  argued  in  the  brief  of  plaintiff  in  error  which  is 
open  to  examination  and  decision,  that  of  the  sufficiency 
jf  the  allegations  of  defendant's  answer  to  raise  or  pre- 
sent a  forceful  issue.    In  the  answer  there  was  a  denial 
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of  the  assignment  of  the  cause  of  action  to  the  plaintiff 
and  an  allegation,  in  effect,  that  the  plaintiff  was  not  a 
real  party  in  interest  and  was  without  ownership  or  inter- 
est in  the  subject  of  the  suit.  If  proof  of  this  was  pro- 
duced, the  plaintiff  would  necessarily  have  been  adjudged 
powerless  to  maintain  the  action.  This  was  proper, 
available  matter  of  defense.  (See  Hoaijhind  v.  Van  Etten, 
22  Neb.  681,  23  Neb.  462,  31  Neb.  292.)  It  follows  that 
the  judgment  must  be 

Ab^firmbd. 


54    1»| 
54    181 I 

54    188 
56    318 

54    188 
62    375 


Frank  Peyton  bt  al.  v.  State  of  Nebraska. 

Filed  March  17, 1898.    No.  9852. 

1.  Criminal  Law:  Altrt.  "Alibi,"  as  employed  to  express  the  defense 
of  the  accused  person  in  a  criminal  action,  means  the  claim  of  the 
party  charged  of  presence  at  the  time  the  crime  is  pleaded  to  have 
been  committed  at  a  place  other  than  the  one  alleged  of  the  crime. 

2   • 


: :   Inbtkuctions.    The  distance  of  the  place  where  a 

party  who  Is  charged  claims  to  have  been  at  the  time  from  the 
alleged  location  of  the  commitment  of  a  crime,  while  necessarily 
elemental  of  the  different  places  is  not  the  controlling  fact  or 
element:  and  it  is  not  proper  to  instruct  a  jury  that  in  a  defense 
of  alibi  it  must  appear  that  the  distance  was  so  great  as  to  pre- 
clude the  possibility  that  the  accused  could  have  been  at  the  stated 
scene  of  the  crime  charged. 


: : — .    In  a  criminal  case  the  burden  of  proof  is  not 

upon  the  person  on  trial  to  establish  an  alibi,  and  an  instruction 
by  which  a  jury  is  informed  that  it  is  is  erroneous. 


4. :  :  Evidence.    Where  the  defense  in  a  criminal  action 

is  an  alibi,  it  is  sufficient  to  call  for  a  verdict  of  acquittal  if  the 
jury,  from  a  consideration  of  all  the  evidence,  have  a  reasonable 
doubt  of  the  presence  of  the  accused  at  the  place  and  time  of  the 
alleged  crime,  whether  such  doubt  be  from  lack  of  proof  on  the 
part  of  the  state,  or  from  the  evidence  adduced  in  behalf  of  the 
party  charged. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Baker,  J.    Reversed. 
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T.  J.  Mahoffey  and  Diiffie  c6  Van  Dmvn,  for  plaintiffs  in 
error. 

G.  J,  f^myth,  Aiforney  General,  and  Ed  P.  i^mith,  Deputy 
Attorney  Oeneral,  for  the  state. 

Hakrison,  C.  J- 

In  an  information  filed  in  the  district  court  of  Douglas 
county  the  plaintiffs  in  error  were  charged  in  a  first  count 
thereof  with  the  crime  of  shooting  a  designated  person 
with  an  intent  to  kill  him;  in  a  second  count,  with  shoot- 
ing said  person  with  an  intent  to  wound  him.  On  ar- 
raignment each  pleaded  not  guilty.  A  trial  of  the  issues 
resulted  in  a  conviction  of  plaintiffs  in  error  of  the  com- 
mission of  the  crime  charged  in  the  second  count  of  the 
information,  and  subsequently  each  was  sentenced  to  im- 
prisonment in  the  penitentiary  for  a  period  of  four  years. 
Of  the  proceedings  during  the  trial  a  review  on  behalf 
of  the  convicted  parties  is  the  object  of  the  error  proceed- 
ing in  this  court. 

Of  the  defenses  interposed  for  plaintiffs  in  error  in  the 
tnal  court  was  that  of  an  alibi.  Testimony  was  intro- 
duced which  tended  to  establish  that  at  the  time  the 
crime  was  committed,  with  the  perpetration  of  which 
plaintiffs  in  error  were  charged,  they  were  at  home,  not 
present  at  the  scene  of  such  crime,  and  could  not  have 
been.  In  its  charge  to  the  jury  the  trial  court  gave  an 
instruction,  numbered  6,  on  the  subject  of  the  defense,  to 
which  we  have  just  referred,  which  instruction  was  in 
the  following  terms".  "The  defendants  claim  as  a  part  of 
their  defense  what  is  known  as  an  alibi;  that  is,  at  the 
time  the  crime  with  which  they  stand  charged  was  being 
committed  they  were  at  such  a  distance  and  different 
place  that  they  could  not  have  participated  in  its  com- 
mission. The  defense  of  alibi,  to  be  entitled  to  considera- 
tion, must  be  such  as  to  show  that  at  the  very  time  of  the 
commission  of  the  crime  charged  the  accused  were  at 
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another  place,  so  far  away  and  under  such  circumstances 
tliat  tliey  could  not,  with  ordinary  exertion,  have  reached 
the  place  where  the  crime  was  committed.  Proof  of  an 
alibi  must  be  sufficient  to  raise  in  your  minds  a  reasona- 
ble doubt  of  the  defendant's  presence  at  the  time  and 
place  of  the  commission  of  the  crime  charged."  This,  it 
is  insisted,  was  erroneous  and  prejudicial  to  the  rights  of 
the  parties  on  trial,  in  that  it  embodied  an  incorrect  defi- 
nition of  the  defense  relative  to  which  it  was  framed  and 
read  for  the  information  of  the  jury. 

An  alibi  in  criminal  law  is  defined  in  Black's  Law  Dic- 
tionary as  follows:  ^'Elsewhere;  in  another  place.  A 
term  used  to  express  that  mode  of  defense  to  a  criminal 
prosecution,  where  the  party  accused,  in  order  to  prove 
that  he  could  not  have  committed  the  crime  with  which 
he  is  charged,  offers  evidence  to  show  that  he  was  in 
another  place  at  the  time;  which  is  termed  setting  up  an 
alibi."  And  in  2  Am.  &  Eng.  Ency.  Law  [2d  ed.]  53, 
"The  word  ^alibi'  means,  literally,  ^elsewhere,'  and  a  pris- 
oner or  accused  person  is  said  to  set  up  an  alibi  when  he 
alleges  that,  at  the  time  when  the  offense  with  which  he 
is  charged  was  committed,  he  was  ^elsewhere';  that  is, 
in  a  place  different  from  that  in  which  it  was  committed.*" 
The  trial  court  made  use  of  the  words  "at  such  distance 
and  different  place  that  they  could  not  have  participated 
in"  the  commission  of  the  crime  in  defining  an  alibi.  The 
expression  as  to  the  element  of  distance  was  an  incor- 
rect one.  That  parties  charged  with  acts  constituting  a 
crime  were  at  a  place  other  than  that  of  the  alleged  acts 
embraces  necessarily  as  elemental  of  its  existence  as  a 
fact  that  they  were  also  at  some  distance  from  the  alleged 
place  of  the  commitment  of  the  crime.  But  that  the  dis- 
tance disclosed  by  the  evidence  be  long  or  short  is  not 
always  an  absolutely  controlling  fact.  It  can  do  no  more 
than  to  lend  greater  or  lesser  countenance  and  force  to 
the  defense  in  a  degree  proportionate  to  its  extent.  That 
the  distance  must  be  such  as  to  preclude  any  possibility 
of  a  participation  in  the  crime  as  was  expressed  in  the 
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instruction  quoted  was  incorrect,  conveyed  a  wrong  im- 
pression, and  was  calculated  to  prejudice  the  rights  of 
the  parties  on  trial. 

What  we  have  just  said  is  equally  forcible  and  appli- 
cable to  the  portion  of  the  instruction  in  which  the  jury 
was  told  that  the  defense  presented,  to  be  entitled  to  con- 
sideration, must  establish  that  when  the  crime  was  com- 
mitted the  accused  were  so  far  away  and  under  such 
circumstances  that  they  could  not  by  ordinary' exertion 
have  reached  the  place  of  the  crime.  This  was  wrong 
in  its  absolute  requirement  that  it  be  shown  that  the 
place  where  plaintiffs  in  error  claimed  to  have  been 
other  than  that  of  the  crime  was  so  far  distant  from  the 
latter  that  the  parties  charged  could  not  by  any  ordinary 
exertions  have  been  at  the  latter  place. 

The  instruction  was  also  objectionable  for  casting  the 
burden  of  proof  of  the  alibi  on  the  plaintiffs  in  error.  In 
regard  to  the  burden  of  proof  generally  in  criminal  cases 
it  was  stated  in  Gravely  v.  State,  38  Neb.  871:  ''In  criminal 
prosecutions  the  burden  of  proof  never  shifts,  but,  as  to 
all  defenses  which  the  evidence  tends  to  establish,  rests 
upon  the  state  throughout;  hence  a  conviction  can  be 
had  only  when  the  jury  are  satisfied,  from  a  consideration 
of  all  the  evidence,  of  the  defendants'  guilt  beyond  a  rea- 
sonable doubt.  That  rule  applies  not  alone  to  the  case 
as  made  by  the  state,  but  to  any  distinct,  substantive  de- 
fense which  may  be  interposed  by  the  accused  to  justify 
or  excuse  the  act  charged."  (See  citations  in  the  body 
of  the  opinion,  page  873.)  It  was  said  by  Maxwell,  C. 
J.,  in  Burger  v.  State,  34  Neb.  397:  "An  instruction  that 
'If  you  find  the  defendants  tendered  a  reasonable  doubt' 
is  erroneous,  as  it  in  effect  shifts  the  burden  of  proof 
onto  the  accused.  The  true  rule  is  that  if  upon  all  the 
evidence  the  jury  entertain  a  reasonable  doubt  of  the 
guilt  of  the  accused  they  should  acquit."  In  Casey  v. 
8iat€y  49  Neb.  403,  directly  on  the  subject  of  the  defense 
of  an  alibi,  it  was  held :  "It  is  error  to  instruct  that  the 
accused  in  a  criminal  prosecution  is  required  to  prove  an 
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alibi.  It  is  sufficient  to  entitle  him  to  an  acquittal  if  the 
jury,  from  a  consideration  of  all  of  the  evidence,  enter- 
tain a  reasonable  doubt  of  his  presence  at  the  commission 
of  the  crime  charge<l,  whether  such  doubt  arise  from  a 
failure  of  proof  on  the  part  of  the  state,  or  from  evidence 
submitted  by  the  accused  in  his  own  behalf."  In  the 
body  of  the  opinion  it  was  stated :  ^'There  are,  it  must  be 
confessed,  i)recedents  for  the  instructions  complained  of, 
but  the  sound  rule  is  believed  to  be  that  the  accused  in 
a  criminal  prosecution  is  entitled  to  an  acquittal  when- 
( ver  the  jury,  from  a  consideration  of  all  of  the  evidence 
adduced,  entertain  a  reasonable  doubt  of  his  presence  at 
tie  tin:e  and  place  where  the  crime  is  shown  to  have  been 
committed."  In  the  opinion  in  the  case  of  Henry  v.  State, 
51  Xeb.  149,  appears  the  following  statement:  "We  are 
also  of  the  opinion  that  the  court  erred  in  giving  instruc- 
tions Nos.  10  and  11,  by  which  the  burden  was  imposed 
ui)on  the  accused  of  proving  his  presence  in  Franklin 
county  for  such  length  of  time  that  it  was  impossible  for 
him  to  have  been  present  at  the  commission  of  the  homi- 
cide. It  follows  logically,  if  not  necessarily,  from  the 
decisions  of  this  couii:,  that  the  proof  of  an  alibi  is  not 
required  to  cover  the  entire  period  within  which  the 
offense  might  possibly  have  been  committed,  but  that 
the  accused  is  entitled  to  an  acquittal  whenever  the  evi- 
dence is  sufficient  to  create  in  the  minds  of  the  jurors  a 
reasonable  doubt  of  his  presence  at  the  commission  of 
the  offense  with  which  he  stands  charged."  (See  also 
McLain  r.  State,  18  Neb.  154,  Beck  v.  State,  51  Neb.  106, 
State  V.  Child,  40  Kan.  482,  2  Am.  &  Eng.  Ency.  Law 
[2d  ed.]  55,  note  3.)  For  the  error  in  giving  the  instruc- 
tion under  consideration,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

There  are  other  assignments  of  error  argued  in  the 
briefs  filed  herein,  but  we  do  not  deem  their  discussion 
necessary  and  will  omit  it. 

Reversed  and  remanded. 
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Georgb  B.  Williams,  Trustbb,  appellant,  v.  Miohabl 

Donnelly  bt  al.,  appellees. 

FiiJSD  March  17, 1898.    No.  9615. 

Hon-Vegotiable  Ixuitrament:  Assignicsnt:  DEFinvsB.  A  non-negotiar 
ble  chose  In  action  is  subject  in  tbe  hands  of  an  assignee  thereof 
to  all  equities  which  were  of  force  between  the  original  parties 
thereto  prior  to  the  assignment,  but  not  subject  to  equitlei  ot 
which  he  had  no  notice,  existent  between  his  assignor  and  a  third' 
person. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Scott,  J.    Affirmed. 

Wharton  d  Baird,  for  appellant. 

•  References:  Connecticut  Mutual  Life  Ins.  Co.  v.  Stinson, 
62  111.  App.  319;  2  Wait,  Actions  &  Defenses  250;  Bishop, 
C5ontracts  sec.  1189;  Quimby  v.  Wood,  35  Atl.  Rep.  [R.  L] 
149;  Martin  v.  Richardson ,  68  N.  Car.  255;  Connecticut  Mu- 
tual Life  Ins.  Co.  v.  Bulte,  45  Mich.  113;  Jack  v.  Davis,  29  Qa. 
219;  fSmith  v.  Rogers,  14  Ind.  224;  Bush  v.  Ijathrop,  22  N.  Y. 
535;  Ely  v.  McNight,  30  How.  [N.  Y.]  97;  Timms  v.  Shanmm^ 
19  Md,  296;  Cutts  v.  Chiild,  57  N.  Y.  229;  Richardson  v.  Wood- 
ruff, 20  Neb.  132;  Johnson  v.  Payne,  11  Neb.  269;  Tmng  v. 
Brand,  15  Neb.  601;  McCreery  v.  Schaff&r,  26  Neb.  173. 

Charles  Offutt,  contra. 

References:  Clippinger  v.  Fuller,  10  Kan.  377;  State  v. 
Winn,  19  Wis.  323;  Van  Shaack  v.  RohUns,  36  la.  201;  ITus- 
ton  V.  Markley,  49  la.  162;  Martin  r.  Ragsdale,  49  la.  589; 
Jt'fferson  Land  Co.  v.  Orace,  57  Ark.  423;  Fargason  v.  Ed' 
rington,  49  Ark.  107;  lAvhigston  v.  Wright,  88  Ga.  33;  Wih 
lard  V.  Ames,  130  Ind.  351;  Hngaman  v.  Commissioners  of 
Cloud  County,  19  Kan.  394;  Griswold  v.  Wilson,  36  la.  156; 
Murray  v.  Lylburn,  2  Johns.  Ch.  [N.  Y.]  441;  Limngston  v. 
Dean,  2  Johns.  Ch.  [N.  Y.]  479;  /)ati<f*r.  Barr,  9  S.  &  R. 
[Pa.]  137;  Mullison's  Estate,  68  Pa.  St.  212;  Bloomer  v.  Ben- 
17 


194  NEBRASKA  KEPORTS.  [  V^OL.  54 


Williams  v.  Donnelly. 


dersmt,  8  Mich.  395;  Croft  v.  Bunsfer,  9  Wis.  457;  Ihfsh  v. 
Laihrop,  22  N.  Y.  535;  Moore  v.  Metropolitan  Nat,  Jianky  55 
N.  Y.  41. 

Hajrrison,  C.  J. 

In  this  action,  comnnenced  in  the  district  court  of  l)oii<r- 
las  county,  the  appellant  sought  the  foreclosure  as  a  tirst 
lien  of  a  mortgage  for  its  alleged  unpaid  amount  of  $17,- 
000.  The  mortgage  was  executed  by  Michael  Donnelly, 
of  date  January  4,  1890,  and  delivered  to  the  mortgagee, 
the  Lewis  Investment  Company  of  Des  Moines,  Iowa,  and 
by  it  assigned  to  appellant  of  date  December  8,  1891. 
The  property  involved  was  situate  in  Boggs  &  HilFs  Sec- 
ond Addition  to  Omaha.  The  National  Bank  of  Norwich, 
New  York,  of  defendants  in  the  action,  filed  an  answer 
and  cross-petition  in  which  it  asserttMl  its  right  to,  an^ 
asked  foreclosure  of,  the  liens  of  (*ertain  certificates  of  t-iix 
sales  and  receipts  for  delinquent  taxes  on  the  property 
paid  subsequent  to  the  sales  for  taxes;  and  further,  that 
they  be  declared  a  first  lien.  Foreclosure  of  the  claimn 
was  decreed  and  the  bank,  for  the  aggregate  sura  of  its 
liens,  was  given  priority  over  that  of  the  appellant.  The 
latter  in  appeal  to  this  court  presents  the  one  question, 
the  right  of  priority  of  the  liens. 

Of  the  facts  disclosed  by  the  pleading  and  record  on 
which  the  claim  of  the  appellant  was  and  is  predicated 
were  the  following:  There  was  a  statement  of  the  exei!U- 
tion  and  delivery  of  the  mortgage  in  suit  by  Michael  Don- 
nelly to  the  Ijcwis  Investment  Company  as  security  for 
the  payment  of  the  indebtedness  of  the  former  to  the  lat- 
ter, as  evidenced  by  a  promissory  note  or  bond  with  inter- 
est coupons  attached;  that  the  mortgage  contained  a 
condition  in  terms  as  follows: 

"It  is  further  expressly  stipulated  and  agreed  that  the 
said  party  of  the  first  part  shall  pay  all  taxes  or  public 
rates  and  assessments  on  said  real  estate  now  due,  or  here- 
after to  become  due,  to  whomsoever  laid  r)r  assessed,  and 
including  personal  taxes,  before  the  same  shall  become 
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delimjuent,  and  sliall  keep  all  buiUIin^H  im  said  j)reinise8 
iuynred  for  not  less  than  |17,000  so  long  as  the  indebtcMl- 
iiess  se<-ured  hereby  shall  remain  unpaid,  tlie  policy  or 
jM}lirjes  for  the  same  to  be  delivered  to  said  party  of  the 
second  part,  and  tlie  loss,  if  any,  to  be  made  payable  to 
said  party,  and  in  ease  of  a  failure  so  to  do,  the  party  of 
the  second  part,  its  successors  or  assigns,  may, pay  such 
taxes  and  insure  said  buildings,  and  any  sum  ])aid  for 
taxes  and  insurance  shall  be  considered  as  a  part  of  the 
indebtedness 'secured  hereby  and  shall  draw  intenst  at 
the  same  rate  as  said  principal  sum,  and  shall  be  included 
in  any  judgment  which  may  be  rendered  on  said  bond; 
and  if  default  shall  be  made  in  the  payment  of  principal 
or  interest,  or  for  insurance  or  taxes  as  herein  provided, 
then  the  whole  indebtedness  secured  hereW  may,  at  the 
option  of  the  holder,  at  once  become  due  and  collectible 
without  further  notice,  and  the  holder  hereof  may  at  once 
proceed  by  foreclosure,  or  in  any  other  lawful  mode,  to 
make  the  amount  of  said  bond,  with  interest,  and  all  sums 
paid  for  insurance  or  taxes  as  above  provided." 

It  was  further  pleaded  that  "The  said  Lewis  Invest- 
ment Company  is  a  legal  corporation  incorporated  under 
the  laws  of  the  state  of  Iowa;  that  said  comi)any,  in  pur- 
suance of  the  authority  conferred  in  its  articles  of  incor- 
poration, by  vote  of  its  stockholders  and  directors  legally 
entered,  issued  and  .negotiated  its  certain  debenture 
bonds;  that  about  the  27th  day  of  February,  1890,  said 
company  issued  its  debenture  bonds  known  as  ^Series  B/ 
in  the  sum  of  $1,000,000,  in  denominations  of  $500  each, 
from  one  to  one  hundred  inclusive,  all  made  payable  to  D. 
Boardman,  trustee,  at  the  First  National  Bank  of  flluK'a, 
New  York,  bearing  interest  at  six  per  cent,  payable  semi- 
annually and  running  ten  years  from  date;  that  in  con- 
nection with  the  execution  and  delivery  of  said  bonds, 
and  for  the  purpose  of  securing  payment  of  the  same,  the 
said  Jjewis  Investment  Company  entered  into  a  writt(*n 
agreement  to  and  with  the  said  Boardman,  trustee,  Ix^ar- 
ing  date  February  27,  1890,  whereby  the  company  cove- 
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nantod  and  aji^reed  that  it  would  assijjjn  and  deliver  to 
said  Boardnian,  trustee,  cei-tain  first  class  iN^al  estate 
inort^aj>e  and  other  eviden(*es  of  indebtedness"*  (we  now 
quote  from  the  agreement),  '*aH  of  which  shall  bf  first 
liens  on  real  estate  appraised  at  not  less  than  two  and  a 
half  times  the  sum  loaned  thereoii.  to  an  amount  which 
shall  fully  and  at  all  times  eijual  the  amount  of  outst^md- 
ing  bonds  of  this  issue  and  five  per  cent  in  excess  thereof. 
All  of  which  mortj^ages  or  other  loans  shall  be  carefully 
and  j)rudently  made  on  inspected  and  ai)pfov(^  security. 
The  bonds  or  notes,  together  with  the  mortgages  securing 
the  same  and  the  assignment  of  mortgages  to  said  Doug- 
las Boardnian,  trustee,  are  to  be  delivered  to  the  latter 
and  subject  tothe  privilege  of  exchange  of  securities  here- 
after i)rovided. 

"It  was  further  covenanted  and  agreed  that  the  said 
Lewis  Investment  Company  shall  be  understood  and 
bound  in  all  cases  to  guarantee  the  title  good  in  the  bor- 
rower, in  the  case  of  each  mortgage  delivered  to  said 
Boardnian  as  trustee,  and  to  guaranty  each  moi'tgage  to 
be  the  first  lien  on  the  real  estate  covered  thereby,  except 
the  current  tax(*s,  not  delinquent,  and  shall  obtain  from 
the  mortgagor  insurance  to  a  reasonable  amount  upon 
the  buildings  covered  by  the  resi)ective  mortgages 
wherever  said  buildings  constitute  any  considerable  por- 
tion of  the  security.  Each  loan  or  mortgage  shall  be  ac- 
companied by  a  certificate  of  title  from  the  attorneys  of 
the  said  company  certifying  to  the  above  facts,  and  also 
by  a  certificate  of  insurance,  stating  the  amount  of  insur- 
ance, the  company,  when  insurance  exi)ires,  and  that  the 
policy  is  held  by  tlie  Lewis  Investment  Company;  or,  if 
preferred  by  the  trustee,  the  abstract  of  title  and  the  in- 
surance policies  shall  be  delivered  to  him. 

"It  is  further  agrec^d  that  the  Lewis  Investment  Com- 
pany may  exchange  any  security  held  by  the  trustee,  at 
any  time,  for  other  securities  to  the^  same  amount  <h]uu11  y 
ac(*eptable  and  approved  by  him,  and  that  said  company 
will  pay  to  the  trustee  a  fee  for  his  services  eijual  to  one- 
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half  of  one  per  cent  on  the  amount  of  mortgages  orig- 
inally deposited  with  the  trustee  or  exchanged  for  other 
mortgages;  and  further,  that  they  will  pay  the  reasonable 
charges  and  expenses  of  an  examiner  or  inspector  :o  be 
appointed  by  the  trustee  to  inspect  the  re^l  estate  covered 
by  the  mortgages  or  other  securities  offered  by  said  com- 
pany as  collateral  for  the  debenture  as  aforesaid. 

''It  is  further  understood  and  agreed  that  said  trustee 
shall  have  the  right  to  reject  any  mortgages  offered  as  col- 
lateral to  these  bonds  which  shall  not,  on  inspection,  meet 
his  approval  or  prove  satisfactory,  and  the  Lewis  Invest- 
ment Company  reserves  the  right  to  take  up  any  mort- 
gage placed  as  collateral,  before  the  maturity  thereof,  if 
it  shall  so  elect,  replacing  the  same  by  mortgage  or  other 
security  equally  acceptable  to  the  trustee.  It  is  further 
agi'eed  that  no  bonds  shall  be  issued  by  the  trustee  unless 
l>rotected  by  mortgages  as  above  provided,  and  that  no 
bond  shall  be  valid  for  any  purpose  or  binding  upon  the 
Lewis  Investment  Company,  ior  upon  any  other  person 
or  persons,  until  the  same  has  been  properly  counter- 
si^*  ned  and  certified  by  the  trustee  as  provided  on  the  back 
of  .said  bonds.  And  in  case  of  default  on  the  part  of  the 
I^wis  Investment  Company  in  paying  interest  due  on  said 
<lebenture  for  more  than  sixty  days,  or  in  payment  of  the 
pi  incipal  sum  due  on  said  bonds  at  the  maturity  thereof, 
then  said  trustee  is  hereby  authorized  and  empowered  to 
€-ollect  the  amount  due  on  said  mortgages  by  legal  pro- 
fess, or  by  the  sale  of  the  same  at  public  or  private  sale, 
as  may  seem  for  the  best  advantage  of  the  holder  of  the 
debenture,  and  with  the  least  loss  to  the  said  company. 

"The  said  Douglas  Boardman  promises  and  agrees  to 
accept  the  trust  created  hereby,  and  to  do  and  perform  the 
services  required  in  carrying  out  the  provisions  of  the 
trust  for  the  compensation  above  specified.  And  in  case 
of  his  death  or  inability  to  perform  the  duties  of  the  trust 
before  the  maturity  of  said  bonds,  then  George  R.  Will- 
iams, of  Ithaca,  New  York,  is  hereby  appointed  his  suc- 
cessor, with  all  the  pow(*r,  duties,  and  obligations  created 
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by  this  instrument  or  imposed  upon  said  Boardman  as 
trustee  by  law,  as  fully  as  if  said  Williams  had  been  first 
appointed  trustee  herein." 

Some  time  after  the  a8:reement  Boardman  died  and  the 
duties  of  the  trust  devolved  upon  Williams,  the  appellant 
herein,  and  the  niortj»:a«;e  in  suit,  as  we  have  before  stated, 
was  assigned  to  him  as  trustee  December  8,  1891.  The 
assignment  was  recorded  of  date  January  11,  1896.  The 
investment  company  failed  to  pay  the  interest  due  on 
bonds  January  1,  1896,  and  Donnelly  failed  to  pay  inter- 
est on  the  mortgage  debt  due  of  date  January  1, 1895,  and 
to  pay  taxes  assessed  against  the  mortgage<l  property. 
Before  the  institution  of  this  action  the  investment  com- 
I>any  became  insolvent  and  made  a  voluntary  assignment 
to  one  Nelson  IJoval  for  the  benefit  of  creditors. 

The  lien  of  the  bank  had  its  origin  in  the  following 
state  of  facts:  (^n  Novemb(^r  9,  1891,  William  G.  Ure  pur- 
chased at  tax  sale  lot  10  of  tlie  property  included  in  the 
mortgage  in  suit  for  the  deli«iiquent  taxes  of  the  year  1890; 
and  on  the  same  day  lot  9  of  the  property  covered  by  the 
Donnelly  mortgage  was  purchased  at  tax  sale  by  John 
Ledwich  for  delinquent  taxes  for  the  year  1890.  Each  pur- 
chaser received  a  treasurer's  certificate  of  tax  sale.  Each 
purchaser  afterwards  paid  amounts  of  taxes  which  were 
levied  on  the  lot  bought  by  him  and  wliich  were  not  paid 
by  the  owner  but  allowed  to  become  delinquent.  Both 
parties,  on  January  24,  1898,  sold  and  assigned  to  the 
Lewis  Investment  company  the  certifi(*ates  and  the  re- 
ceipts for  taxes  on  the  property  paid  by  them  respectively 
after  tax  sale,  and  in  December,  1894,  the  certificates,  etc., 
were  assigned  to  the  bank  as  security  for  the  payment  of 
an  amount  of  money  then  loaned  by  it  to  the  investment 
company.  The  loan  was  in  good  faith  and  without  notice 
of  the  agreement  between  the  appellant  and  the  invest- 
ment company.  It  is  not  contended  but  that  all  things 
in  regard  to  the  taxes,  the  sales,  the  certificates,  the  re- 
ceipts, the  payments,  and  the  assignments  were  regular, 
and  the  liens  for  taxes  existing,  of  force,  and  the  fore- 
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closure  or  enforcement  proper.  It  is,  however,  urged 
'that  they  were  not,  in  the  hands  of  the  investment  com- 
pany, or  its  assif^nee,  the  bank,  superior  and  prior  to  the 
lien  of  the  mortgage  held  by  appellant. 

At  the  outset  of  his  argument  the  counsel  for  appellant 
states  the  propositions  to  be  noticed  as  follows: 

"First — That  under  the  terms  of  the  agreement,  by 
which  the  mortgage  in  question  was  assigned  to  the  ap- 
pellant, the  Lewis  Investment  Company  was  legally 
bound  to  pay  the  taxes  in  question  and  protect  the  appel- 
lant's mortgage  as  a  first  lien  on  the  premis^^s,  and  that 
whatever  rights  the  Lewis  Investment  Company  took  un- 
der the  assignment  to  it  of  the  tax  liens  in  question  were 
necessarily  subject  to  the  appellant's  mortgage. 

^'Second — That  the  rights  which  the  Lewis  Investment 
Company  acquired  by  the  assignment  to  it  of  the  tax  liens 
in  question  were  limited  and  controlled  by  the  provisions 
of  the  mortgage  in  controversy  and  the  provisions  of  the 
agreement  under  which  the  mortgage  was  assigned  to 
the  appellant,  and  were  merged  in  the  mortgage  of  which 
the  Lewis  Investment  Company  was  the  owner,  subject 
to  the  prior  rights  of  the  appellant  as  assignee  or  pledgee 
of  the  mortgage. 

"Third — ^That  the  Lewis  Investment  Company  could  as- 
sign to  the  National  Bank  of  Norwich  no  greater  rights 
to  the  tax  liens  in  question  than  it  possessed,  and  as  the 
rights  which  it  had  in  the  tax  liens  were  subje(*t  to  the 
mortgage  of  the  plaintiff,  it  necessarily  follows  that  the 
rights  which  the  National  Bank  of  Norwich  acquired  un- 
der the  assignment  from  the  Lewis  Investment  (\)mpany 
to  it  are  subject  to  the  mortgage  of  the  appellant." 

For  the  bank  the  grounds  of  the  discussion  are  set  forth 
thus: 

"It  is  not  alleged  in  the  pleadings,  or  established  by 
proof,  that  any  of  the  debenture  bonds,  to  secure  the 
payment  of  which  the  Jfl7,000  mortgage  was  assigntnl  to 
Williams,  trustee,  were  ever  negotiable  or  sold  by  the 
trustee,  or  that  any  of  them  are  or  ever  were  outstanding. 
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"2.  Waiving  the  first  proi>osition,  as  the  tax  sales  were 
made  to  Ure  and  Ledwich,  and  these  men  were  the  *orig- 
inal  purchasers'  at  the  tax  sales,  the  certificates  therefor 
were,  under  the  provisions  of  section  117,  article  1,  chap- 
ter 77,  of  the  Compiled  Statutes,  assignable  by  indorse- 
ment, and  an  assignment  vested  in  the  assignee  ^all  the 
right  and  title  of  the  original  purchasers,'  that  is,  of  Ure 
and  Ledwich. 

"3.  Conceding  that  the  investment  company,  by  the 
trust  agreement  and  the  subsequent  transfer  of  the  mori:- 
gage,  incurred  an  obligation  to  the  appellant  to  discharge 
the  tax  liens,  and  that  the  tax  liens,  while  owned  by  the 
investment  company,  were  secondary  to  the  mortgage 
lien, — ^these  tax  liens  were  acquired  from  the  state, — ^the 
appellant  had  no  defense  to  any  of  these  taxes  against  the 
state,  he  conceded  their  validity  (abstract,  pp.  29  and  37) ; 
the  appellee  acquired  them  in  good  faith  for  value  from 
the  holder  of  the  legal  title  thereto,  and  is,  therefore, 
prior  in  right  to  the  appellant,  who  assorts  a  latent  equity 
based  upon  a  private  agreement  with  the  investment  com- 
pany, of  which  appellee  had  no  notice. 

"4.  The  investment  company  has  fulfilled  every  cove- 
nant it  made  with  the  appellant,  and  there  is  nothing  in 
the  record  on  which  to  base  a  claim  that  the  investment 
company  has  failed  in  any  agreement  it  made  with  ap- 
pellanf 

It  seems  proper  to  first  take  up  the  proposition  ad- 
vanced for  appellee,  that  it  is  not  of  pleading  or  proof  that 
any  of  the  debenture  bonds  assigned  to  appellant  were 
ever  negotiated  or  sold,  or  that  any  of  them  are  or  ever 
were  outstanding, — ^in  short,  that  there  was  no  showing, 
in  either  pleading  or  proof,  that  the  plaintiff  had  any 
valuable  or  real  interest  which  entitled  him  to  any  stand- 
ing in  this  litigation.  While  these  matters  are  not  very 
strongly  pleaded,  we  think  there  are  statements  from 
which  they  sufliciently  appear.  Kelative  to  the  first  di- 
vision of  the  argument  for  thi^  appellant,  it  may  be  said 
that  by  an  examination  and  fair  construction  of  the  writ- 
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ten  agreement  which  was  made  between  the  trustee  and 
the  Lewis  Investment  CJompany,  pursuant  to  and  under 
thetenns  of  which  the  Donnelly  bond  and  mortgage  were 
tfansferred  by  the  company  to  the  appellant,  it  clearly  ap- 
pears that  the  time  referred  to  in  the  agreement  at  which, 
as  to  any  security  transferred,  the  contract  or  promise 
of  the  company  shoul4  attach  and  be  effectual  to  the  ex- 
tent the  title  to  any  property  included  in  any  mortgage, 
the  subject  of  transfer,  was  to  be  affected,  that  the  mort- 
gage should  be  a  first  lien  thereon,  and  also  as  against 
taxes  except  the  current  taxes  not  delinquent,  was  of  the 
time  the  security  became  a  lien  on  the  property  by  its  exe- 
cution and  delivery  to  the  investment  company,  when  it 
was  completed,  as  an  evidence  of  indebtedness  and  lien 
therefor  in  favor  of  such  company.  That  by  the  "current 
taxes  not  delinquent"  was  meant  taxes  assessed  and 
payable  during  the  year  the  mortgage  was  given,  but  not 
at  the  time  of  such  act  delinquent,  and  with  this  we  think 
the  corrert  construction  of  the  terms  of  the  agreement, 
none  of  the  taxes  which  had  been  paid  by  the  parties  who 
assigned  the  evidences  of  the  tax  liens  to  the  investment 
company,  and  which  it  assigned  to  the  appellee  bank, 
were  within  the  import  of  the  agreement,  as  the  taxes 
were  of  the  year  1890  and  subsequent  years.  But  it  is 
needless  to  notice  in  detail  the  arguments.  All  the 
propositions  ur^ed  for  the  appellant  originated  in  and  de- 
rive their  being  from  the  agreement  between  the  Lewis 
Investment  Company  and  the  appellant,  which  we  have 
hereinbefore  quoted,  and  unless,  by  reason  of  it,  they  are 
potent,  have  no  force;  by  it  equities  arose  between  the 
company,  the  assignor  of  the  bank,  and  a  party  other 
than  the  original  parties  to  the  instrument  assigned. 

We  deem  it  best  now  to  turn  our  attention  to  the  cer- 
tificates of  purchase  at  tax  sale,  etc.,  which  were  assigned 
by  the  investment  company  to  the  bank;  of  these  it  is  as- 
serted for  appellant  that  they  were  non-negotiable  choses 
in  action,  and  if  assigned,  the  assignee  received  them  sub- 
ject to  equities,  burdens,  and  offsets  which  had  attached 
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to  or  existed  as  to  them  between  the  immediate  assignor 
and  other  parties,  specifically,  in  this  instance,  the  appel- 
lant. There  is  some  contention  for  appellee  on  this  point 
that  such  certificates  are  evidences  of  a  special  nature, 
and  by  reason  of  the  transactions  in  whl/h  they  originate, 
entitled  to  special  consideration  and  to  special  rank  and 
immunities  as  assignable  claims  or  liens.  The  certifi- 
cates are  of  statutory  creation,  both  in  substance  and 
form  (see  Compiled  Statutes,  ch.  77,  art  1,  sec.  116),  and 
are  by  law  made  assignable,  it  being  provided:  *'The  cer- 
tificate of  purchase  shall  be  assignable  by  indorsement, 
and  any  assignment  thereof  shall  vest  in  the  assignee,  or 
his  legal  representative,  all  the  right  and  title  of  the 
original  purchaser;  and  the  statement  in  the  treasurer's 
deed  of  the  fact  of  the  assignment  shall  be  presump- 
tive evidence  of  such  assignment."  (Compiled  Statutes, 
<!h.  77,  art.  1,  sec.  117.)  Whether  such  certificates  are 
more  than  non-negotiable  choses  in  action  is  not  neces- 
sary here  to  consider  or  determine;  for  the  purposes  of 
the  discussion,  without  deciding  it,  it  may  be  conceded 
that  they  are  not.  The  rule  is  that  the  assignee  of  a  non- 
negotiable  chose  in  action  stands  in  the  shoes  of  his  as- 
signor as  to  all  equities  existing  between  the  original  i)ar- 
ties,  or,  in  other  words,  receives  it  subject  to  all  equities 
existing  between  the  original  i)arties  at  or  prior  to  the 
assignment  (2  Am.  &  Eng.  Ency.  Law  [2d  ed.]  1080);  but 
this  does  not  apply  as  to  equities  between  the  assignor 
and  a  third  person  of  which  the  assignee  had  no  notice. 
(2  Am.  &  Eng.  Ency.  Law  [2d  ed.]  1081,  and  note.)  It 
was  said  by  Chancellor  Kent  in  Murray  t\  Liflburn.  2 
Johns.  Ch.  [N.  Y.]  441:  "It  is  a  general  and  well-settled 
principle,  that  the  assignee  of  a  chose  in  action  takes  it 
subject  to  the  same  equities  it  was  subject  to  in  the  hands 
of  the  assignor.  But  this  rule  is  generally  understood  to 
mean  the  equity  residing  in  the  original  obligor  or  debtor, 
and  not  an  equity  residing  in  some  third  person  against 
the  assignor."  There  are  decisions  which  support  a 
contrary  doctrine,  but  the  weight  of  authority  is  favora- 
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ble  to  the  forej^oing  rule,  and  the  reasons  given  for  it  are 
satisfactory;  hence  we  will  adopt  it,  and  applyinj^  it  to  the 
existent  conditions  developed  in  the  case  at  bar  the  por- 
tion of  the  decree  of  the  district  court  by  which  the  lien 
of  the  bank  was  accorded  priority  was  correct  and  is 

Affirmed. 
Irvine,  C,  not  sitting. 


C.  H.  Browning  v.  State  of  Nebraska. 

Filed  March  17,1898.    No.  9717. 

1.  Criminal  Law:  Arraignment.  A  judgment  of  convicllon  of  felony 
cannot  stand  where  there  was  no  arraignment  of,  and  plea  by,  the 
accused  before  the  trial. 

2. :  .    Allyn  v.  State,  21  Neb.  693,  distinguished. 


3. :  .    When  it  is  discovered  during  the  trial  on  the  charge 

of  a  felony  that  there  has  been  no  arraignment  and  plea,  the 
court  should  not  proceed  with  the  trial  without  arraigning  the 
accused,  entering  his  plea,  and  causing  the  jury  to  be  resworn  and 
the  witnesses  to  be  re-examined. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  STULii,  tT.     Reversed. 

L.  W.  Colby,  for  plaintiff  in  error. 

r.  ./.  ^myth^  Afforney  Oeneral,  and  Ed  P.  Smith,  Deputy 
Attorney  General,  for  the  state. 

NORVATi,  J. 

This  was  a  prosecution  by  information  filed  in  the 
court  below,  by  the  county  attorney,  charging  the  pris- 
oner with  the  crime  of  burglary.  Upon  the  trial  the 
accused  was  found  guilty,  a  motion  for  a  new  trial  and 
also  a  motion  in  arrest  of  judgment  were  filed  and  over- 
ruled, and  he  was  sentenced  by  the  court  to  imprison- 
ment in  the  penitentiary  for  a  term  of  years.     A  reversal 
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is  asked  because  the  defendant  was  not  arraigned,  and 
no  plea  was  entered  to  the  information  by  him,  or  in  his 
behalf,  prior  to  the  commencement  of  the  trial.  This 
court  held,  in  Barker  v.  State,  54  Neb.  53,  that  it  was 
indispensable  to  the  validity  of  a  conviction  of  a  felony 
that  the  record  affirmatively  show  the  accused,  before 
trial,  was  arrai<2:ned,  and  that  he  pleaded  to  the  informa- 
tion or  indictment,  or,  in  case  he  stands  mute  or  refuses 
to  plead,  that  the  court  entered  the  plea  of  not  guilty 
for  him.  A  re-examination  of  the  question  satisfies  us 
that  the  conclusion  then  reached  is  sound  and  should  be 
adhered  to.  In  addition  to  the  authorities  mentioned  in 
the  opinion  in  that  case  the  doctrine  announced  is  sus- 
tained by  the  following:  State  v.  Hughes,  1  Ala.  655; 
Child^  V.  State,  97  Ala.  49;  Bouren  v.  State,  98  Ala.  83; 
People  v.  Corhett,  28  Cal.  328;  McJiniUns  v.  State,  10  Ind. 
140;  Rockey  v.  State,  19  Ind.  225;  Tindall  v.  State,  71  Ind. 
314;  B(nr€n  v.  State,  108  Ind.  411;  Miller  v.  People,  47  111, 
App.  472;  Gtmld  r.  People,  89  111.  216;  Parkinson  v.  People, 
135  111.  401;  State  v,  IJpps,  27  La.  Ann.  227;  Stxite  v.  Ford, 
30  La.  Ann.  311;  State  v.  Christia7i,  30  La.  Ann.  367;  State 
V.  Revells,  31  La.  Ann.  387;  State  v.  Hunter,  43  La.  Ann. 
156;  Wilson  v.  State,  42  Miss.  639;  State  t;.  Huhhell,  55  Mo. 
App.  262;  State  v.  Saunders,  53  Mo.  234;  State  v.  Barnes, 
59  Mo.  154;  State  v.  Montgomery,  63  Mo.  296;  State  v.  Agee, 
68  Mo.  264;  State  v.  Vanhook,  88  Mo.  105;  Early  v.  State,  1 
Tex.  App.  248;  McFarland  v.  State,  18  Tex.  App.  313; 
Roe  V.  State,  19  Tex.  App.  89;  Jefferson  w  State,  24  Tex. 
App.  535;  Munson  v.  State,  11  S.  W.  Rep.  [Tex.]  114; 
Sperryv.  Commonwealth,  9  Leigh  [Va.]  261;  Eliek  v.  Wash- 
ington Territory,  1  Wash.  Ter.  136;  Douglas  t\  State,  3  Wis. 
820;  Grain  v.  United  States,  162  U.  S.-625.  There  are  a 
few  decisions  which  hold  that  an  arraignment  and  plea 
may  be  waived  by  the  prisoner  in  all  except  capital  cases, 
but  such  decisions,  for  the  most  part,  were  rendered 
under  statutes  different  from  ours.  Some  courts  have 
decided,  among  others  our  own,  the  mere  placing  the 
defendant  on  trial  without  arraignment  or  a  plea  to  the 
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indictment  will  not  work  a  reversal  of  a  conviction  for  a 
misdemeanor.  {Allyn  v.  State,  21  Neb.  593.)  Whether 
that  decision  is  rig:ht  or  wrong  we  are  not  called  upon  to 
decide,  since  the  scope  of  the  opinion  is  limited  to  trials 
fop  misdemeanors.  It  has  no  application  to  prosecutions 
and  convictions  for  felonies. 

This  record  shows  that,  after  the  jury  had  been  im- 
paneled and  sworn  and  the  testimony  of  two  witnesses 
on  behalf  of  the  state  had  been  taken,  the  defendant, 
over  his  objection  and  exception,  was  arraigned,  and 
refusing  to  plead,  the  court  entered  for  him  a  plea  of  not 
guilty.  It  is  argued  that  this  cured  the  error  committed 
by  the  failure  to  have  the  defendant  arrai«>ned  and  plead 
before  entering  upon  the  trial.  We  do  not  think  so. 
The  statutes  of  this  state  contemplate  that  these  steps 
shall  precede  the  trial.  The  object  of  requiring  an  ar- 
raignment and  plea  in  a  criminal  case  is  to  inform  the 
accused  of  the  nature  of  the  charge  against  him,  and  to 
make  up  an  issue  for  trial.  Until  a  plea  of  not  guilty  is 
entered,  there  is  no  issue  of  fact  for  the  jury  to  deter- 
mine. If  the  arraignment  and  plea  may  take  place  dur- 
ing the  progress  of  the  trial,  with  the  same  propriety 
the  defendant  can  be  arraigned  and  his  plea  entered  after 
verdict  and  at  the  time  the  court  passes  sentence.  There 
can  be  no  valid  trial  for  a  felony  without  an  arraignment 
and  plea  before  the  trial  is  entered  upon. 

In  Clark's  Criminal  Procedure,  section  128,  it  is  said: 
''Xot  only  is  the  arraignment  necessary,  but  the  plea  is 
equally  so,  for  without  a  plea  there  can  be  no  issue  to 
try.  And  the  fact  of  arraignment  and  plea  must  appear 
on  the  record.  By  weight  of  authority,  the  arraignment 
and  plea  must  precede  the  impaneling  and  swearing  of 
the  jury.  An  omission  thereof  cannot  be  cured  by  an 
anaignment  and  plea  after  the  trial  has  commenced." 
Numerous  authorities  are  cited  in  the  note  which  sustain 
the  text. 

In  1  Bishop,  Criminal  Procedure,  sec»tion  733,  the  rule 
is  stated  thus:  *' Without  plea  there  can  be  no  valid  trial. 
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It  is  so  even  though  the  defendant  went  voluntarily  and 
without  objection  to  trial,  knowing  there  was  no  plea. 
It  must  be  before  the  jury  are  sworn;  afterward  the  plea 
is  too  late." 

Collier,  C.  J.,  in  State  v.  Hughes,  1  Ala.  657,  observed: 
"The  idea  of  selecting  and  swearing  a  jury  to  try  a  case 
which,  in  its  progressive  steps,  has  not  reached  the  stage 
when  it  is  triable,  is  a  perfect  anomaly.  The  oath  ad- 
ministered to  the  jury  related  to  the  present  time,  and 
cannot  authorize  them  to  try  a  case  which  is  afterwards 
placed  in  a  condition  for  trial;  until  the  prisoner  was 
called  upon  for  his  plea,  it  could  not  be  known  whether 
there  would  be  an  issue  of  fact  for  the  jury,  or  what  the 
issue,  if  any,  might  be.  The  prisoner,  instead  of  submit- 
ting the  question  of  his  guilt,  might  have  pleaded  in 
abatement,  or  have  presented  to  the  court  legal  objec- 
tions to  the  indictment." 

In  Parkinson  r.  People^  135  111.  401,  the  defendant  was 
convicted  of  rape.  The  jury  was  impaneled  and  sworn, 
and  one  witness  was  partly  examined,  when  it  was  dis- 
covered that  there  was  no  arraignment  or  plea.  The 
defendant  was  thereupon  arraigned,  a  plea  of  not  guilty 
was  interposed,  and  the  trial  proceeded  without  reswear- 
ing the  jury.  It  was  held  the  verdict  and  judgment  were 
erroneous,  because  the  arraignment  and  plea  did  not  pre- 
cede the  selection  and  swearing  of  the  jury,  and  that  the 
arraignment  made  and  plea  entered  during  the  trial  did 
not  purge  the  record  of  the  error. 

CvaUi  V.  United  States^  162  U.  S.  625,  was  a  conviction 
for  forgery,  and  a  reversal  was  sought  on  the  ground  that 
there  had  been  no  formal  arraignment  and  plea  before 
the  beginning  of  the  trial.  The  record  showed  the  ap- 
pearance of  the  prosecuting  attorney;  the  appearance  of 
the  accused  in  person  by  his  counsel;  an  order  by  the 
court  that  a  jury  come  "to  try  the  issue  joined;"  the  se- 
lection of  the  jury  which  were  "sworn  to  try  the  issue 
joined  and  a  true  veixlict  render;"  the  trial,  verdict  of 
guilty  and  judgment  entered  thereon.     The  conviction 
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was  reversed,  because  it  did  not  affirmatively  appear 
that  the  defendant  was  formerly  arrai{2:ned  or  that  he 
pleadeil  to  the  indictment  before  trial.  Mr.  Justice  Har- 
lan delivered  the  opinion  of  the  court,*  and  after  review- 
ing the  authorities  on  the  question,  said:  "Without  cit- 
ing other  authorities  we  think  it  may  be  stated  to  be  the 
prevailing  rule,  in  this  country  and  in  England,  at  least 
in  cases  of  felony,  that  a  plea  to  the  indictment  is  neces- 
sary before  the  trial  can  be  properly  commenced;  and 
that  unless  this  fact  appears  affirmatively  from  the  rec- 
ord the  judgment  cannot  be  sustained.  Until  the  ac- 
cused pleads  to  the  indictment  and  thereby  indicates  the 
issue  submitted  by  him  for  trial,  there  is  nothing  for  the 
jury  to  try;  and  the  fact  that  the  defendant  did  so  plead 
should  not  be  left  to  be  inferred  from  a  general  recital 
in  some  order  that  the  jury  were  sworn  to  'try  the  issue 
joined.'  The  record  should  be  a  permanent  memorial  of 
what  was  the  issue  tried,  and  show  whether  the  judg- 
ment whereby  it  was  proposed  to  take  the  life  of  the  ac- 
cused or  to  deprive  him  of  his  liberty,  was  in  accordance 
with  the  law  of  the  land.  ♦  ♦  ♦  Where  the  crime 
charged  is  infamous  in  its  nature,  are  we  at  liberty  to 
guess  that  a  plea  was  made  by  or  for  the  accused,  and 
then  guess  again  as  to  what  was  the  nature  of  that  plea? 
*  *  *  We  are  of  opinion  that  the  rule  requiring  the 
record  of  a  trial  for  an  infamous  crime  to  show  affirma- 
tively that  it  was  demanded  of  the  accused  to  plead  to 
the  indictment,  or  that  he  did  so  plead,  is  not  a  matter 
of  form  only,  but  of  substance  in  the  administration  oi 
the  criminal  law;  consequently,  such  a  defect  in  the  rec- 
ord of  a  criminal  trial  is  not  cured  by  section  1025  of 
the  Revised  Statutes,  but  involves  the  substantial  rights 
of  the  accused.  It  is  true  that  the  constitution  does  not, 
in  terms,  declare  that  a  person  accused  of  crime  cannot 
be  tried  until  it  be  demanded  of  him  that  he  plead,  or 
unless  he  pleads,  to  the  indictment.  But  it  does  forbid 
the  deprivation  of  liberty  without  due  process  of  law; 
and  due  process  of  law  requires  that  the  accused  plead, 
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or  be  ordered  to  plead,  or,  in  a  proper  case,  that  a  plea 
of  not  guilty  be  filed  for  him,  before  his  trial  can  right- 
fully proceed;  and  the  record  of  his  conviction  should 
show  distinctly,  and  not  by  inference  merely,  that  evei*y 
step  involved  in  due  process  of  law,  and  essential  to  a 
valid  trial,  was  taken  in  the  trial  court;  otherwise  the 
judgment  will  be  erroneous." 

In  State  v,  Monffjomery,  63  Mo.  296,  it  was  decided  that 
the  failure  to  arraign  a  prisoner  and  enter  his  plea  before 
the  jury  is  sworn,  is  reversible  error,  and  that  the  entry 
of  a  plea  afterwards  is  too  late.  (See  Early  v.  fiffafe,  1 
Tex.  App.  248;  State  v.  Hunter y  43  La.  Ann.  157;  People 
V.  Corbett,  28  Cal.  328;  Douglass  v.  State^  3  Wis.  820;  Ter- 
ritory V.  Brash y  32  Pac.  IJep.  [Ariz.]  260;  State  v.  Bakery 
57  Kan.  541.) 

The  attorney  general  has  cited  cases*  which  are  in  con- 
flict with  the  above,  but  we  decline  to  follow  them.  Af- 
ter the  accused  was  arraigned  the  jury  should  have  been 
resworn  and  the  witnesses  already  examined  should  have 
been  re-examined.  Had  this  been  done  the  omission  of 
the  arraignment  and  plea  before  the  selection  of  the  jury 
would  not  have  been  available.  (Wcai^er  v.  State,  83  Ind. 
289;  State  v,  Weber^  22  Mo.  321;  Disnvy  v.  Commonwealth, 
5  S.  W.  Rep.  [Ky.]  360.)  For  the  error  indicated,  the 
judgment  is  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 


*A11ijn  v.  State,  21  Neb.  593;  State  v.  Greene,  23  N.  W.  Rep.  fla.],  154; 
State  V.  Hayes,  24  N.  W.  Rep.  [la.],  575;  Ten'itory  v.  Shipley,  2  Pac.  Rep. 
[Mont],  313;  Morris  r,  Statr,  30  Tex.  App.  95;  Cordova  r.  State,  6  Tex. 
App.  207;  Smith  r.  State,  1  Tex.  App.  408;  Jacohs  v.  Common  wealth,  5 
Serg.  &  R.  [Pa.],  317;  Fnuandcz  r.  State,  7  Ala.  512;  State  v.  Jones,  70 
la.  505;  State  r.  Glare,  51  Kan.  330;  State  v.  Vanhook,  88  Mo.  105;  United 
States  V.  MoUoy,  31  Fed.  Rep.  19;  People  v.  Onterhout,  34  Hun  [N.  Y.]  262; 
People  V.  Bradner,  107  N.  Y.  1;  People  r.  Am  ale,  15  N.  Y.  Siipp.  499; 
United  States  r.  MeKee,  4  Dill.  [U.  S.]  lOj  Bateman  v.  State,  64  Mias. 
233;  Ransom  v.  State,  49  Ark.  176. 
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William  A.  Saundeks  v.  Eugene  0.  Bates. 

Filed  March  17, 1898.    No.  7828. 

1.  Bill  of  Exceptions:  Objections:  Laches:  Review.    Objection  to  a 

bill  of  exceptions  because  it  was  not  presented  for  examination  and 
amendment  in  the  statutory  period,  made  for  the  first  tim«  in  the 
appellate  court  nearly  two  years  after  filing  transcript,  and  after 
service  of  briefs  upon  the  merits  by  the  party  seeking  the  re- 
yersal,  comes  too  late. 

2.  Vote:  Possession:   Indorsement.    Pos-seeslon  of  a  negotiable  note, 

duly  indorsed  by  the  payee,  creates  a  presumption  of  title  thereto 
in  the  holder. 

3. :  Consideration.    The  note  sued  on  was  executed  upon  a  Buf- 

llcient  consideration. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J.     Affirmed. 

Saunders  d  Macfarlandy  for  plaintiff  in  error. 

Wright  d  Thomas^  contra. 

NORVAL,  J. 

This  was  an  action  upon  a  promissory  note,  in  which 
plaintiff  below  had  judgment,  and  defendant  has  brought 
the  record  here  for  review. 

We  are  asked  to  ignore  the  bill  of  exceptions  on  the 
ground  that  it  was  not  prepared  and  served  within  fifteen 
days  from  the  final  adjournment  of  the  term  at  which  the 
judgment  was  obtained,  no  time,  in  addition  to  the  statu- 
tory period,  having  been  given  by  the  trial  court  or  the 
judge  thereof  for  the  preparation  and  settlement  of  the 
bill.  It  is  true  that  the  draft  of  the  proposed  bill  was 
not  submitted  to  plaintiff's  counsel  for  examination 
and  amendment  within  the  time  allowed  by  law,  but 
when  served  upon  such  counsel  it  was  received  by  them 
without  objection,  and  they  held  the  same  for  more  than 
ten  days,  returning  the  proposed  bill  to  defendant  with- 
out the  suggestion  of  objections  or  amendments.  The 
18 
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objection  to  the  bill  will  not  be  considerod,  since  it  was 
raised  for  the  first  time  in  this  court  after  the  cause  had 
been  pending  herein  nearly  two  yeai*s  and  subse<iuent  to 
the  preparation,  service,  and  filing  of  briefs  by  the  de- 
fendant below.  {Nash  v.  Costello,  50  Neb.  325;  Thompson 
V.  MissouH  P.  R.  Co.,  50  Keb.  329.) 

It  is  argued  that  the  evidence  is  insuflicient  to  sustain 
the  finding  and  judgment,  for  two  reasons:  First — The 
plaintiff  is  not  the  owner  of  the  note  in  suit.  Second — 
There  was  no  consideration  for  the  giving  of  the  instru- 
ment. The  note  in  dispute  was  payable  to  the  order  of 
Charles  E.  Bates,  and  contains  the  following  indorse- 
ments on  the  back  thereof: 

"Payable  to  the  order  of  The  Bates-Smith  Investment 
Company.  Chas.  E.  Bates. 

"The  Bates-Smith  Investment  Company, 

"By  E.  C.  Bates,  Sec.  and  Treas^ 

The  proofs  show  that  said  indorsements  were  genuine, 
and  that  the  note  containing  them  was  produced  by 
plaintiff  on  the  trial,  and  by  him  introduced  in  evidence. 
The  production  of  the  instrument  bearing  the  ind<n*se- 
ments  of  the  payee  and  indorsee  is  sufficient  to  raise  the 
presumption  that  the  holder  is  the  owner  of  the  note. 
(McDonald  v.  Aufdcngartcrij  40  Neb.  41;  City  Nat  Bank  of 
Hastings  r.  Thomas,  46  Neb.  861;  See  Lawson,  Presump- 
tive Evidence  77;  1  Daniel,  Negotiable  Instruments  sec. 
558;  Champion  Empire  Mining  Co,  v.  Bird,  7  Colo.  App. 
523;  Citizais  Nat.  Bank  v.  Wintler,  14  Wash.  558;  Bank 
of  California  v.  Mott  Iron  Works,  113  Cal.  409;  Palmer  r. 
Nassau  Bank,  78  111.  380.)  The  record  before  us  contains 
no  evidence  to  overcome  the  presumption  of  ownership 
arising  from  the  possession  of  the  paper. 

As  to  the  question  of  consideration  for  the  note  sued  on, 
the  facts  are  briefly  these:  Mr.  Saunders,  in  December, 
1890,  borrowed  a  certain  sum  of  money  from  one  John  H. 
Bassett,  for  which  he  gave  the  latter  his  promissory  note 
secured  by  a  real  estate  mortgage.    The  date  for  payment 
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of  the  debt  was  extended  from  time  to  time  by  the  maker 
giving  renewal  notes,  the  one  in  suit  being  the  last  of  such 
several  renewals.  The  original  note  and  mortgage  were 
never  surrendered  to  ilr.  Saunders,  but  were  held  and 
retained  by  plaintiff  as  collateral  security  to  each  re- 
newal note,  to  be  surrendered  to  defendant  ujion  the  pay- 
ment of  the  note  sued  on.  The  original  loan  was  suf- 
ficient consi<leration  for  the  last  note,  and  the  original 
note  being  past  due  and  in  the  possession  of  the  plaintiff 
below,  defendant  is  fully  protected  against  a  recovery 
thereon.  No  reversible  error  appearing  in  the  record, 
the  judgment  is 

Affirmed. 


the  consideration  or  inducement  for  the  passage  of  the  residue, 
the  valid  and  invalid  portions  will  fall  together. 

3. . — ;  Amendments:  Fire  and  Poi.ick  Commissioners.    Section  31, 

chapter  14,  Laws  1897,  purporting  to  amend  section  91,  article  1, 
chapter  13<i,  Compiled  Statutes  1895,  contravenes  section  11,  arti- 
cle 3,  of  the  constitution,  since  said  amended  section  contains  new 
matter  of  legislation  not  germane  to  the  original. 

4. :  Invalid  Portions:   Constitutional  Law.    Said  section  31 

of  chapter  14  was  the  motive  inducement  to  the  passage  of  sections 
6  and  7  of  the  same  chapter  purporting  to  amend  sections  13  and 
14,  article  1,  chapter  13ri,  Compiled  Statutes  1895,  and  the  uncon- 
stitutionality of  said  section  31  invalidates  said  sections  6  and  7, 
leaving  the  original  sections  in  full  force  and  effect. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Cornish,  J.    Reversed. 


State  of  Nebraska,  ex  rf:l.  Alfred  W.  Scott,  v.  John     m  434 


W.  BoAVEN,  City  Clerk  of  the  City  of  Lincoln.  ^  l^ 

Filed  March  17, 1898.    No.  9926. 

1.  Statates:  Amendment:  Titt.e  of  Bill.  Where  the  title  to  a  bill  is 
to  amend  a  designated  section  of  a  law,  no  amendment  is  per- 
missible which  is  not  germane  to  the  subject-matter  of  the  par- 
ticular original  section  proposed  to'  be  changed. 

t :  Invalid  Portions.    When  the  invalid  part  of  an  act  was 
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O.  M.  Lamhiyttson^  Roscoe  Pound j  and  J.  R.  Wehsi&r^  for 
plaintiff  in  error. 

N.  C.  Abbott,  contra. 

NORVAL,  J. 

This  was  an  application  for  mandamus  to  compel  the 
respondent,  as  city  clerk  of  the  city  of  Lincoln,  to  receive 
and  file  in  his  office  the  certificate  of  nomination  of  re- 
la  tor  as  candidate  by  petition  for  the  office  of  city  attor- 
ney of  said  city,  and-  to  place  relator's  name  upon  the 
ballots  to  be  used  at  the  general  election  to  be  held  in 
said  city  on  April  5,  1898,  as  a  candidate  by  petition  for 
said  office.  A  demurrer  to  the  alternative  writ  was  sus- 
tained upon  the  hearing  in  the  court  below,  and  the  cause 
dismissed.  The  relator  prosecutes  error  from  that  judg- 
ment. 

This  proceeding  involves  the  validity  of  sections  6  and 
7,  chapter  14,  Session  Laws  1897,  by  which  sections  lv> 
and  14  of  article  1,  chapter  13a,  of  the  Compiled  Statutes 
of  1895  were  attempted  to  be  amended.  If  the  amenda- 
tory sections  are  valid,  the  city  attorney  of  the  city  of 
]..incoln  is  an  appointive,  and  not  an  elective,  officer,  and 
the  decision  below  was  right;  but  if  said  amendatory 
sections  are  inoperative  and  void,  a  peremptory  writ 
should  issue.  The  provisions  of  said  article  1,  chapter 
i:?(/,  of  the  Compiled  Statutes  of  1895,  and  the  subsequent 
valid  amendments  thereof,  constitute  the  charter  of  the 
city  of  Lincoln.  The  legislature  of  1897  passed  an  act 
purporting  to  amend  certain  sections  of  said  charter, 
among  others  sections  13,  14,  67,  and  91  thereof.  (Ses- 
sion Laws  1897,  ch.  14,  sees.  6,  7,  24,  31.)  The  original 
section  13  provided,  inter  alia,  for  the  electioil  biennially, 
by  a  plurality  of  votes,  of  a  water  commissioner,  city- 
attorney,  and  city  engineer;  that  there  should  be  in  each 
city  governed  by  the  act  an  excise  board,  consisting  of  the 
mayor,  who  was  constituted  ex  officio  member  and  chair- 
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man  thereof,  and  two  members  ele(!ted  by  the  city  at 
large  for  the  term  of  two  years;  and  also  that  there 
should  be  elected  in  each  ward  annually  a  councilman 
to  serve  for  two  years.  Section  6  of  the  act  of  1897, 
among  other  changes  of  the  original  section  13,  so 
amended  it  as  to  eliminate  therefrom  all  provisions  for 
the  election  of  water  commissioner,  city  attorney,  city 
engineer,  and  excisemen,  and  reduced  the  number  of 
councilmen  from  each  ward  one-half.  The  original  sec- 
tion 91  of  said  article  1,  chapter  13a,  related  to  the  duties 
of  the  excise  board,  but  the  legislature,  by  section  31  of 
chapter  14,  Session  Laws  1897,  sought  to  amend  said 
section  91  by  engrafting  thereon  a  clause  providing  for 
the  appointment  by  the  governor  of  three  fire  and  police 
commissioners  for  each  city  ^f  the  class  to  which  the 
city  of  Lincoln  belongs,  and  conferred  upon  them  the 
power  to  license  and  regulate  the  liquor  traffic  within 
their  respective  cities,  and  to  appoint  a  chief  of  the  fire 
department.  This  amendatory  section  31  was  assailed 
in  Htaie  v.  TilbetSy  52  Neb.  228,  as  being  unconstitutional, 
on  the  ground  that  the  amendment  was  not  covered  by 
the  title  of  the  act  and  was  not  germane  to  the  subject- 
matter  of  the  original  section  proposed  to  be  changed. 
This  contention  was  sustained  by  the  court,  and  the 
amendatory  section  was  declared  to  be  inimical  to  the 
constitution  and  void.  In  ^tnte  v.  Stetoart,  52  Keb.  243, 
upon  a  review  of  the  authorities  bearing  upon  the  ques- 
tion, it  was  ruled  that  the  adoption  by  the  legislature  of 
the  said  amendment  to  section  91  was  the  consideration 
or  inducement  for  the  passage  of  said  amended  section 
13,  article  1,  chapter  13a,  and  that  the  unconstitution- 
ality of  the  former  section  vitiated  the  latter.  In  the 
opinion  in  that  case  it  is  said:  *'It  is  very  evident  that  the 
said  amendatory  sections  13  and  91  must  fall  together, 
since  the  latter  was  the  consideration  for  the  passage  of 
the  former,  and  hence  the  original  sections  have  not 
been  superseded,  but  remained  in  full  forc^e."  With  this 
conclusion  we  are  still  content.     It  follows  that  the 
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original  Kectiou  LS  was  in  no  lesjiert  modified  or  elmngrd 
bv  section  «  of  the  sut  of  181)7,  and  tliat  the  water  coin 
mihsioner,  <-ity  attorney,  and  city  enj»ineer  are  not  aj»- 
pointive,  bnt  elective,  officers,  nnless  the  provision  in 
said  s  ction  13  relating  to  their  election  w^as  repealed  or 
snpersede<l  by  section  7,  chajiter  14,  Session  Laws  1K97, 
which  pni ports  to  amend  section  14,  article  1,  chapter 
13a,  Compiled  Statutes  1S95.  This  pr  jposition  will  now 
receive  attention. 

Said  se<*tion  14  authorizes  the  mayor,  by  and  with  the 
consent  of  the  council,  to  api)oint  a  chief  of  the  fire  de- 
partment and  certain  other  enumerated  officers,  and  all 
other  officers  ai*  were  provided  for  in  the  act  and  not 
elective,  except  the  marshal  and  poli<-e.  The  right  to 
appoint  and  r(*ii:ove  the  latter  two  was  devolved  upon 
the  excise  board.  This  section  was  sought  t(»  be 
amenticd  by  section  7  of  the  said  act  of  1>\)J.  so  as  to  r.  ad 
as  follows: 

"Sec.  14.  The  mayor,  with  the  consent  of  the  majority 
of  the  council,  shall  appnint  a  <'ity  attorney,  a  water  com- 
missioner, a  street  and  sidewalk  commissioner,  a  city 
engineer,  who  shall  he  superintendent  of  public  works, 
and  perfoim  the  duties'  of  the  board  of  i)ublic  works,  an<l 
such  other  officeis,  whose*  appointment  or  idection  are 
not  provided  for  in  this  act,  that  are  necessary  for  the 
good  government  and  managc^ment  of  the  city,  who  shall 
hold  their  office  for  the  term  of  two  years  unless  sooner 
removed,''  etc. 

We  are  therefore  confi<onted  in  this  case  with  these 
conflicting  staiutorv  provisions.  The  (ui^iual  section  13, 
article  1,  chaiiter  13^/,  provide  s  for  the  election  of  a  water 
commissioner,  city  attorney,  and  city  engineer  by  the 
electors  of  the  city  at  large,  while  the  above  quoted 
amendatory  section  14  reeiuires  that  all  of  said  officers 
shall  be  appointnl  by  the  mayor,  with  the  consent  and 
apj»roval  of  the  council.  It  is  manifest  the  legislature 
never  <-out(  mjfiated  that  a  city  of  tlie  first  class  should 
be  supplied  with,  and  be  put  to  the  expense  of  maintain- 
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injr,  ^wo  sets  of  said  officers,  one  chosen  by  the  electors, 
find  the  other  bearing  appt)intive  commissions.     That  no 
such  result  was  intended  by  the  lawgivers  is  disclosed  by 
tlit-  fact  that  at  the  same  time  the  amendatory  section 
14  was  adopted,  which  made  provision  for  the  appoint- 
DiCDt  nf  said  officers,  it  was  sought  by  the  same  act  to 
amend  said  original  section  13  by  dr(>]>i)ing  therefrom  as 
elective   (officers   the   (tity   engineer,   city   attorney,   and 
water  commissioner.     It   is,   therefore,   plain   that   the 
adoption  of  the  amended  section  13  was  the  incentive 
for  the  passage  of  the  amendatory  section  14.  and  vUr 
i*rm      Tioih  of  said  amendatory  sections  must  stand  or 
fall  tog*^ther.     If  (me  is  unconstitutional,  the  other  is 
likewise  invalid;  and  said  amendatory  section  13  having 
\H^n  held  unconstitutional  in  State  r.  Stcicart.  supra,  the 
auieadatory  section  14  is  thiTefore  inoperative  and  void. 
The  same  result  is  reached  when  the  anumdatory  sec- 
tions 14  and  91  are  compared  with  the  originals  and  the 
constitutional  test  is  applied  to  them.  The  original  s(»ction 
91  related  to  the  licensing  and  regulating  of  the  sale  of 
intoxirating  liquors,  while  by  the  amendment  of  said 
section  authority  was  attemi)ted  to  be  (conferred  upon 
the  tire  and  police  commission  to  ajipoint  the  chief  of 
the  liiv  department,  although  titat  olticer  was  rt*quire<l 
to  be  appointed  by  the  mayor  under  the  original  section 
14,  relating  to  the  subject  of  appointive  otliirrs.     The 
mayor,  if  the  new  legislation  is  upheld,  has  no  authority 
to  make  the  api)ointment  of  a  chief  of  a  fire  department, 
a.s  (hat   power  was  taken  from  him  and  given  to  the 
board  of  fire  and  police  commissioners  by  the  amenda- 
ton-  sections  14  and  91.     The  aiueudatorv  clause  to  S(»c- 
tion  91  relating  to  the  appointment  of  the  chief  of  the 
fire  department  was  not  germane  to  the  subject  of  the 
original  section;   hence  said  amendment  was  unauthor- 
ized.    (State  V.  TihbftH,  52  Neb.  228;   State  r.  Conull  .14 
Xeb.  72.)     And  applying  the  reasoning  in  State  v.  Stew- 
art, 52  Neb.  243,  the  amended  section  14  is  carried  down 
by  the  unconstitutional  amendment  to  section  91,  since 
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the  latter  constituted  the  motive  and  inducement  for  the 
passage  of  the  former.  It  is  conceded  by  counsel  for 
respondent  that  if  the  amendatory  section  91  is  valid  it 
would  have  affected  the  appointment  of  the  chief  of  the 
fire  department,  but  it  is  insisted  that  with  said  amenda- 
tory section  overthrown,  the  insertion  or  omission  of 
the  name  of  that  officer  in  the  amendment  to  section  14 
could  not  affect  the  power  of  the  city  to  have  or  appoint 
such  officer,  because  authority  therefor  is  to  be  found  in 
subdivision  33  of  section  67,  article  1,  chapter  13a,  of  the 
Compiled  Statutes.  Counsel  evidently  overlooked  the 
fact  that  said  subdivision,  in  its  present  form,  was 
adopted  at  the  same  time  the  amendatory  sections  13, 
14,  and  91  of  said  article  and  chapter  were  passed,  and 
as  a  part  of  the  same  piece  of  legislation.  The  law- 
givers never  supposed  that  power  was  being  conferred 
by  said  subdivision  upon  the  mayor  or  council,  or  both 
combined,  to  appoiht  a  chief  of  the  fire  department,  else 
it  is  not  leasouable  to  suppose  express  authority  to  make 
such  appointment  would  have  been  attempted  to  have 
been  conferred  upon  the  fire  and  police  board  by  the 
amendatory  section  91  already  mentioned.  Moreover, 
the  authority  to  appoint  such  chief  is  not  given  by  said 
subdivision.  The  amendatory  section  14  only  authorizes 
the  mayor  to  appoint  offlcei*s  whose  appointment  or  elec- 
tion were  unprovided  for  in  the  act,  and  as  the  power  to 
select  a  chief  of  the  fire  department  was  devolved  upon 
the  fire  and  police  board  by  the  amendatory  section  91, 
it  is  obvious  the  mayor  is  powerless  to  appoint  such 
officer  under  said  amendatory  section  14  or  said  subdi- 
vision 33.  Had  it  not  been  for  the  provision  in  said 
amendatory  section  91  for  the  appointment  of  a  chief  of 
the  fire  department  by  the  board  therein  created,  the 
amendatory  section  14  would  not  have  been  adopted. 
These  two  amendatorv  sections  must  both  fail,  since  one 
was  the  consideration  for  the  adoption  of  the  other.  The 
original  sections  13  and  14,  article  1,  chapter  13fl,  of  the 
Compiled  Statutes  of  1895  are  in  full  force.     The  conclu- 
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sion  is  irresistible  that  the  city  engineer,  city  attorney, 
and  water  <  ommissioner  are  elective  and  not  appointive 
offices,  and  that  it  is  the  duty  of  the  respondent  to  &ht 
relators  certificate  of  nomination  and  place  his  name 
upon  the  ballots.  The  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings.  ' 

Beversed  and  remanded. 


Paul  W.  Horbach,  appellee,  v.  John  A.  Smh^ey  et  al.,   'hi  mi 

APPELLEES,  AND  H.  BRASH  BT  AL.,  APPELULNTS.      '*    ^ 

Filed  March  17, 1898.    No.  7820. 

1.  Dormant  Judgment:  Lien.    A  dormant  Judgment  is  not  a  Hen  upon 

the  lands  of  the  judgment  debtor. 

2.  Bevived  Judgment:  Lien.    A  judgment  revived  is  a  lien  from  the 

date  (rf  the  order  of  revivor. 

3.  Judgments:  Houestead.    The  homestead  law  In  force  when  the 

debt  was  created  is  applicable  to  proceedings  to  enforce  the  judg- 
ment rendered  thereon. 


4. :  .    Under  the  homestead  law  of  1867  a  judgment  is  a 

lien  on  the  homestead,  but  such  lien  cannot  be  enforced  by  execu- 
tion so  long  as  the  premises  are  owned  and  occupied  by  the  judg- 
ment debtor. 

5. ;   .    The  existing  homestead  act  exempts  from  forced 

sale  upon  execution  or  attachment  a  homestead  not  exceeding  in 
value  $2,000,  and  a  judgment  while  the  premises  are  impressed 
with  the  homestead  character  is  not  a  lien  thereon,  even  after 

their  sale  and  abandonment  by  the  debtor. 

• 

fi. :  .    Under  the  present  homestead  law  a  judgment  is  a 


Hen  merely  on  the  debtor's  interest  in  lands  occupied  as  a  home- 
stead in  excess  of  $2,000. 

7.  Karshalling  Idens.  In  marshalling  the  liens  herein  judgments 
should  be  given  priority  according  to  the  date  of  the  respective 
liens. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Reversed. 
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George  E.  Pritchett,  Francis  A.  Brogan^  and  Warren 
l^u'itzler,  for  appellants. 

Charles  A.  Oo^-s,  Wharton  cf  liaird,  John  W.  Lyfle,  W,  R. 
MoniSy  If.  J.  Davis,  IloiranI  B,  l^mith,  Barflett,  Baldrige  16 
De  Bord,  Herbert  H.  Neak,  Kennedy,  Gilbert  &  Anderson, 
Charles  E,  Clapp,  and  Geo.  i^.  Smith,  contra. 

NORVAL,  J. 

This  action  was  brought  to  foreclose  two  real  estate 
mort«i:ages  executed  by  John  A.  Smiley  and  wife  upon 
their  homestead  to  Paul  W.  Horbach,  one  bearing  date 
August  2,  1889,  another  August  20,  1S91.  Numerous 
judgment  creditors  of  Smiley  were  nmde  defendants,  and 
some  of  them  filed  cross -petitions,  setting  up  their  judg- 
ments. The  decree  whicli  was  entered  found  the  amount 
due  on  the  mortgages,  adjudicated  that  certain  judg- 
ments against  Smiley  had  become  (h)ini«nit  and  were  not 
liens  upon  the  mortgaged  property,  determined  the  pri- 
ority of  liens,  and  directed  that  the  i)remises  be  sold  by 
the  sheriff  and  the  proceeds  be  brought  into  court  to  be 
applied  in  satisfaction  of  tlie  several  liens  according  to 
tlie  order  in  which  the  court  determined  their  seniority. 
An  appeal  luis  been  taken  from  that  portion  of  the*  <lecree 
relating  to  the-distribution  of  the  proceeds  of  sale. 

Three  judgments  recovered  against  Smiley,  in  the  dis- 
trict court  of  Douglas  county,  in  favor  of  the  Omaha 
National  Bank,  John  SlcCormick  &  Co.,  and  John  F. 
Sheeley,  respectively,  and  which  had  been  assigned  to 
Elizabeth  (lalligher,  the  decree  found  not  to  be  liens  on 
the  mortgaged  premises.  This  finding  is  in  harmony 
with  the  statute  and  the  decisions  of  the  court,  since 
such  judgments  had  bec«ome  dormant,  and  had  not  been 
revived.  (Code  of  Civil  Procedure,  sec.  482;  Reynolds  v. 
Cobb,  15  Neb.  378;  State  v.  School  District,  25  Neb.  301; 
Flagg  v.  Flagg,  39  Neb.  229.)  The  judgment  liens  estab- 
lished by  the  decree  may  be  arranged  in  two  groups,  op 
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classes,  as  follows:  1.  Those  rendered  upon  debts  con- 
tracted since  the  enactment  of  the  present  homestead 
and  exemption  law.  2.  Judgment  obtained  on  indebted- 
ness incurred  under  the  prior  statute  relating  to  the  same 
subject.  It  is  true  some  of  the  judgments  embraced  in 
this  class  became  dormant  and,  for  a  time,  ceased  to  be 
liens  upon  the  premises.  {FUuj<j  r.  Fhnjffy  39  Neb.  229.) 
But  these  judgments  were  substMjuently  revived,  which 
had  the  effect  to  reinstate  the  liens  upon  the  real  estate 
from  the  date  of  the  order  of  revivor.  (Eaton  r.  Hasty,  6 
Neb.  419;  Cathcart  r.  Pottrrfirhl  5  Watts  [Pa.]  163;  Nor- 
ton r.  Bearer,  5  ().  178.)  By  the  decree  the  Hens  of  all  the 
judgments  in  Class  1  were  given  priority  over  earlier 
judgments  included  in  Class  2,  and  all  of  those  in  the 
1  tter  class  were  made  subordinate  to  the  mortgages, 
;  liough  each  antedated  one  or  the  other  of  them.  The 
<lue8tion  presented  is  whether  the  liens  were  properly 
marshalled  and  adjusted  by  the  trial  court.  The  follow- 
ing propositions  have  been  firmly  established  in  this 
state : 

1.  The  homestead  law  in  force  when  the  debt  was  ere- 
ated  governs  and  controls  as  to  the  reme<ly.  {DorrhujUm 
r.  Mi/nx,  11  Neb.  388;  De  Witt  v.  M^hceler  &  Wilson  Snciuff 
Mtiihine  Co.,  17  Xeb.  533;  MvUuijh  i\  Umilf;/,  17  Neb.  620; 
Ihnnis  r.  Omaha  Nat,  Hank,  19  Neb.  675;  (tallif/hrr  r. 
N/w ///•//,  28  Neb.  189;  Jacksm  r.  Creiyhton,  29  Neb.  310.) 

2.  Tnder  the  liomestead  statute  of  1867  a  judgment  is 
a  lien  upon  the  homestead  of  the  debtor,  but  such  home- 
stead is  exempt  from  levy  and  sale  so  long  as  it  is  owned 
aud  occupied  for  that  i)urp<)se  by  the  debtor.  Upon  its 
sale  and  abandonment,  the  lien  of  the  judgment  becomes 
operative,  and  may  be  enforced.  (kState  Bank  r.  Carson,  4 
Xeb.  498;  JJaton  v.  Ryan,  5  Neb.  47;  MvIIngh  r.  ISniiley,  17 
Xeb.  620;  (hiUighcr  v.  Smiley.  28  Neb.  189.) 

3.  The  provisions  of  the  existing  homestead  act  ex- 
empt from  forced  sale  upon  execution  or  attachment  a 
homestead  not  exceeding  in  value  $2,000,  and  a  judgment 
recovered  against  the  owner  thereof  is  not  a  lien  then^on, 
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even  after  the  sale  and  abandonment  of  the  homestead. 
Under  the  present  statute  a  judgment  is  a  lien  alone  on 
the  debtor's  interest  in  lands  occupied  as  a  homestead  in 
excess  of  |2,000.  {Stout  v.  Rapp,  17  Neb.  462;  Schribar  t\ 
Piatt,  19  Neb.  625;  Snartz  v.  McClellmid,  31  Neb.  646;  Giles 
V.  Miller,  36  Neb.  346;  Bavmaun  v.  Franse,  37  Neb.  807; 
Hoy  V.  Anderson,  39  Neb.  386;  Corey  v.  Schuster,  44  Neb. 
269;  Prugh  v.  Portsmouth  Savings  Bank^  48  Neb.  414;  Corey 
V.  Plummer,  48  Neb.  481;  Mundt  v.  Hagedotyi,  49  Neb.  409.) 
Applying  the  foregoing  principles  to  the  case  at  bar,  it 
is  perfectly  plain  that  the  decree  of  the  court  below  can- 
not be  sustained.  The  judgments  entered  upon  contracts 
made  prior  to  the  present  homestead  law  were  liens  upon 
the  liomestead  of  Smiley,  but  the  land  could  not  be  ap- 
propriated to  the  payment  thereof  until  after  its  sale  and 
abandonment  by  him.  As  was  said  in  McHugh  v.  Smileif, 
17  Neb.  620,  "Should  a  sale  of  the  property  take  place 
under  the  decree  of  foreclosure,  and  the  title  of  Smiley 
be  divested,  such  liens  would  then  become  operative  to 
be  enforced  against  the  premises."  The  court,  therefore, 
erred  in  adjudicating  that  any  portion  of  the  proceeds 
arising  from  the  sale  of  the  premises  under  the  foreclos- 
ure of  the  mortgages  be  devoted  to  the  payment  of  any  of 
the  judgment  liens  belonging  to  said  Class  2,  which  ante- 
dated both  mortgages.  The  liens  of  the  several  judg- 
ments should  have  been  awarded  priority  according  to 
the  dates  of  the  respective  liens,  without  regard  to  the 
law  in  force  when  the  indebtedness  was  incurred  upon 
which  any  particular  judgment  was  rendered.  The  judg- 
ments belonging  to  the  group  heretofore  designated  as 
Class  1  were  liens  upon  Smiley's  real  estate,  subject,  how- 
ever, to  his  right  to  homestead  therein;  yet  the  trial 
court,  in  marshalling  the  liens  in  the  decree,  ignored  his 
homestead  interest,  at  least  as  to  the  judgments  in  favor 
of  J.  il.  ^^  oolworth,  Morris  &  Davis,  and  E.  A.  Ayerst,  re- 
spectively, which  were  found  by  the  decree  to  be  inter- 
vening liens  between  the  two  mortgage  liens  of  plaintiiT. 
ruder  the  decisions  of  the  court  already  mentioned,  Smi- 
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ley  was  entitled  to  receive  from  the  procet^ds  of  the  sale 
of  the  premises  the  sum  of  |2,000,  in  the  event  the  suri)liis 
existing  after  satisfying  the  two  mortgages  and  the  inter- 
vening judgments  obtained  on  debts  created  under  the 
prior  homestead  act  equaled  that  amount.  The  premises 
should  be  sold  subject  to  any  judgment  lien  in  force  at 
the  time  of  the  sale  belonging  to  Class  2,  which  antedates 
the  senior  mortgage;  but  it  is  obvious  that  it  would  be 
inequitable  to  apply  the  same  rule  to  the  other  judgment 
liens  embraced  in  the  same  class,  since  to  do  so  would 
give  them  priority  over  the  first  mortgage,  although 
junior  to  it  in  point  of  time.  The  most  equitable  mode 
for  distribution  of  the  proceeds  in  the  event  of  sale,  an<l 
the  one  adopted  in  this  case  by  us,  is  to  pay,  after  costs, 
first  the  senior  mortgage,  next  the  Kelly  judgment,  if  in 
force,  then  set  aside  for  the  use  of  the  mortgagor  condi- 
tionally $2,000  representing  his  present  homestead  ex^ 
emption,  then  pay  the  judgments  of  Ayerst  and  Wool- 
worth,  if  in  force,  in  their  order,  then  the  judgments  of 
Brash  and  Morris  &  Davis  in  their  order,  if  in  force,  then 
the  junior  mortgage,  and  the  other  judgment  liens  in  the 
order  of  priority.  If  the  sum  realized  is  insufficient  to 
discharge  all  the  mortgages  and  the  intervening  liens, 
the  said  f2,000  so  ^et  aside  is  applicable  to  the  payment 
in  the  order  of  seniority  of  the  judgments  of  Kelly  and 
Brash  respectively,  if  in  force,  they  representing  debts 
contracted  under  the  former  homestead  law,  and  also  the 
junior  mortgage.  The  decree  is  accordingly  reversed, 
and  the  cause  remanded  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Bevbrsbd  and  rbmanded. 
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irm  James  Bell  v.  John  J.  Walker. 

Filed  Marqji  17, 1898.    No.  9376. 

1.  Proceeding  In  Error:  Effect  of  Dismissal.    The  dismissal  of  a 

petition  in  error  from  an  appellate  court,  without  an  examination 
of  the  merits  of  the  assignments,  operates  as  an  affirmance  of  the 
judgment  sought  to  be  reviewed.  Dunterman  v.  iStorey,  40  Neb. 
447,  followed. 

2.  Supersedeas  Bond:  Liability  of  Sureties.    The  death  of  the  prin- 

cipal in  a  supersedeas  bond,  while  the  cause  is  pending  in  the 
appellate  court,  does  not  release  the  surety  from  liability,  nor  is 
he  discharged  by  the  failure  to  have  the  action  revived. 

3.  Principal  and  Surety:  Forbearance  by  Creditor.    Mere  forbear- 

ance by  a  creditor  does  not  release  sureties,  although,  by  lapse  of 
time,  the  remedy  Is  lost  against  the  principal.  Eickhoff  v.  Eiken- 
hary,  52  Neb.  332,  followed. 

4.  .    The  liability  of  a  surety  in  a  supersedeas  bond  is  not  affected 

by  the  failure  to  present  a  claim  against  the  estate  of  his  principal. 

5.  Erroneous  Admissions  of  Evidence:  Harmless  Error.    The  admis- 

sion of  Improper  evidence,  in  a  case  tried  without  the  assistance 
of  a  jury,  is  not  of  itself  a  ground  for  reversal. 

Eimoii  from  the  district  court  of  Butler  county.  Tried 
t)elow  before  BATEi$,  J.     Affinned. 

F.  I.  FosSy  Nonnan  Jackson,  and  NdlvG  M.  Richardson^ 
for  plaintiff  in  error. 

Matt  Miller  and  Strclc  Bros,,  contra. 

NORVAL,  J. 

It  appears  from  the  record  that  on  June  15, 1894,  John 
J.  Walker  obtained  a  judgment  in  the  district  court  of 
Butler  county  against  W.  T.  Richardson  and  C.  C.  White, 
in  the  sum  of  |3,1 50.85,  besides  the  cost  of  suit.  White 
filed  a  transcript  of  the  proceedings  and  judgment,  and 
a  petition  in  error,  in.  this  court  for  the  purpose  of  pro- 
curing a  reversal  of  paid  judgment,  and  on  June  28,  1894, 
to  secure  a  stay  of  execution  during  the  pendency  of  said 
error  proceeiling,  he  executed  and  delivered  to  the  clerk 
of  the  district  court  a  supersedeas  bond,  in  the  sum  of 
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16,367.60,  with  James  Bell  as  surety,  conditioned  as  fol- 
lows: "Now,  therefore,  we  Charles  C.  White,  as  principal, 
and  James  Bell,  as  surety,  do  hereby  undertake  to  the 
said  John  J.  Walker,  in  the  sum  of  |6,367.60,  that  said 
C.  C.  White  will  pay  the  condemnation  money  and  costn 
in  case  said  judgment  shall  be  aflSrhied  in  whole  or  in 
part."  The  bond  was  filed  with,  and  approved  by,  the 
clerk  of  the  district  court.  C.  C.  White  died  in  Septem- 
ber, 1895,  while  said  cause  was  pending  in  this  court,  and 
Us  wife  was  duly  appointed  as  executrix  of  his  last  will 
and  testament.  The  error  proceeding  not  having  been 
revived  within  one  year  after  the  appointment  of  the 
executrix,  on  December  1,  1896,  the  ^ame  was  by  this 
court,  on  motion  of  counsel  for  John  J.  Walker,  dis- 
missed. Shortly  thereafter  this  suit  was  instituted  by 
Walker  on  said  supersedeas  bond,  and  a  trial  to  the 
court,  without  the  assistance  of  a  jui*y,  resulted  in  a  judg- 
ment against  the  defendant,  from  which  he  prosecutes 
error. 

The  first  contention  is  that  the  conditions  of  the  bond 
have  not  been  broken,  for  the  reason  that  the  judgment 
which  it  was  given  to  supersede  has  never  been  by  this 
court  **aflSrmed  in  whole  or  in  part;"  in  other  words,  that 
the  dismissal  of  the  error  proceeding  brought  to  obtain 
a  review  of  the  said  judgment  recovered  by  Walker 
against  Richardson  and  White  was  not  equivalent  to  an 
affirmance  of  said  judgment.  The  precise  question,  upon 
a  review  of  the  authorities,  was  passed  upon  in  Dunter- 
imn  r.  SU/rei/,  40  Neb.  447,  where  it  was  decided  that  the 
dismissal  of  an  appeal  out  of  this  court,  without  an  ex- 
amination of  the  merits  of  the  cause,  operated  as  an 
affirmance  of  the  judgment  sought  to  be  reviewed,  within 
the  meaning  of  a  supersedeas  bond  conditioned  in  the 
language  of  the  one  now  before  the  court.  The  propo- 
sition was  ably  reasoned  by  Ragan,  C,  in  his  opinion  in 
that  case,  and  the  doctrine  therein  stated  is  sound,  and 
sustained  by  the  weight  of  authority.  A  discussion  of 
the  subject  anew  at  this  time  would  be  without  profit. 


224  NEBRASKA  REPORTS.  [Vol.  54 


Bell  T.  Walker. 


In  the  brief  of  defendant  below  it  is  said:  "The  act  of 
God  has  removed  White  from  this  world,  taking  it  out 
of  White's  power  to  prosecute  said  case  to  the  supreme 
court  to  final  judgment,  and  the  act  of  God  having  taken 
it  out  of  White's  power  to  do  this,  his  surety  is  released.'^ 
No  decision  has  been  cited,  nor  after  dilij^ent  search  has 
the  writer  been  able  to  find  one,  which  sustains  the  above 
contention  of  counsel.  There  are  numerous  cases  in  the 
books  to  the  effect  that  where  the  performance  of  a  con- 
dition of  a  bail  bond  or  recognizance  given  in  a  criminal 
prosecution  is  rendered  impossible  by  the  death  of  the 
principal  before  the  day  of  performance,  the  default  is 
excused.  Those  decisions  are  not  in  point  here,  for  the 
obvious  reason  that  such  bonds  or  recognizances  require 
the  principal  to  discharge  an  act  of  a  purely  personal 
character,  which  no  one  else  can  perform  for  him,  and 
the  surety  is  released  where  the  performance  of  the  con- 
dition is  prevented  by  the  death  of  the  principal.  This 
supersedeas  bond  did  not  require  the  discharge  by  the 
principal  therein  named  of  an  act  merely  personal  in  its 
nature.  The  action  in  which  the  supersedeas  was  given 
was  upon  a  promissory  note,  and  the  suit  did  not  abate 
upon  the  death  of  White,  one  of  the  judgment  debtors, 
but  could  have  been  revived  in  the  name  of  his  executrix, 
and  the  error  proceeding  prosecuted  by  her.  (Code  of 
Civil  Procedure,  sees.  463-468.) 

It  is  suggested  that  the  surety  was  discharged  by  the 
failure  of  Walker  to  have  the  action  revived  in  the  name 
of  White's  representative.  This  argument  is  without 
merit.  While  the  former,  had  he  so  desired,  might  have 
had  the  action  revived,  the  law  imposed  no  duty  upon 
him  to  secure  an  order  of  revivor  to  be  entered. 

Another  argument  is  that  Bell,  the  surety  on  the 
supersedeas,  was  released  and  discharged  from  liability 
by  the  failure  of  Walker  to  file  and  prove  his  claim, 
against  the  estate  of  White  in  the  county  court  of  the 
county  where  administration  was  granted.  This  con- 
tention is  opposed  to  the  doctrine  announced  in  Eickhoff 
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V.  Eikcnhary^  52  Neb.  332.  That  was  a  suit  uix>n  a 
replevin  bond.  Williams,  the  principal  on  the  bond, 
died,  and  it  was  urged  that  the  sureties  were  discharged 
because  the  obligee  presented  no  claim  against  (he  estate 
of  the  decedent.  Irvine,  C,  in  delivering  the  opiniou  of 
the  court,  said:  "It  is  next  contended  that,  under  our 
laws  with  relation  to  the  estates  of  decedents,  a  claim 
like  the  present  must  be  presented  in  tlie  county  court 
against  the  estate;  that  an  independent  action  will  not 
lie  therefor;  that  Eikenbary  having  failed  to  present  a 
claim  against  the  estate  of  Williams,  the  principal  on  the 
bond,  and  more  than  two  years  h/iving  elai>sed  before 
the  commencement  of  this  suit,  all  remedy  against  the 
estate  has  been  lost,  and  the  sureties  are  thereby  dis- 
charged. It  will  be  recalled,  from  the  statement  of  facts, 
that  the  estate  was  settled  and  the  executrix  discharg(Ml 
before  judgment  was  rendered  in  the  replevin  suit.  But 
it  is  insisted  that  prior  to  that  judgment  the  claim  on  the 
bond  was  a  contingent  claim,  and  sh«ould  have  been  pr<'- 
sented  as  such  in  order  to  continue  the  obligee's  rights 
against  the  sureties.  We  do  not  find  it  necessary  to  de- 
termine all  the  questions  suggested  by  this  line  of  argii 
ment.  It  is  a  well-settled  principle  of  law,  several  times 
recognized  in  this  state,  that  mere  forbearance  to  sue  a 
principal  will  not  discharge  a  surety.  In  order  to  oi)e- 
rate  as  a  discharge  the  plaintiff  must  do  some*  act  wliicli 
releases  the  principal,  or  suspends  the  right  to  procecHl 
against  him,  and  a  mere  failure  to  proceed  with  the  i)res- 
ent  power  of  doing  so  does  not  operate  as  a  discliarg(\ 
(DiUon  V.  Russell,  5  Neb.  484;  Sheldon  v.  Williams,  11  N(»b. 
272;  Smith  v.  Mason,  44  Neb.  610.)  In  Burr  v.  Bojirr,  2 
Neb.  265,  it  was  held  that  negligence  on  the  part  of  tin- 
creditor,  whereby  security  held  by  him  is  sacrificed  i^i 
the  detriment  of  the  sureties,  will  operate  to  dischar<>e 
them;  but  the  general  rule  was  there  recognized,  and 
the  case  distinguished  from  a  mere  failure  to  pursue  le- 
gal remedies.  The  reason  for  this  rule  is  that  the  surety 
\%  not  put  to  any  hazard  by  the  forbearance  of  the  cr<Ml- 
19 
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itor,  as  he  has  it  in  his  power  to  protect  himself.  He  may 
either  pay  the  debt  and  thus  become  subrogated  to  the 
rights  and  securities  of  the  creditor,  or  he  may  Compel 
the  creditor  to  sue;  and  it  follows  that,  if  a  statute  of 
limitations  be  permitted  to  run  against  the  principal  in 
such  a  case,  the  fault  is  as  much  that  of  the  surety  as  the 
creditor.  Cases  directly  in  point  with  reference  to  the 
loss  of  remedy  against  the  estate  of  a  deceased  principal 
are  Villars  r.  Palmer^  67  111.  204;  Johnson  v.  Bank,  4  Smedes 
&  M.  [Miss.]  165;  Marsliallv.  Hudson,  9  Yerg.  [Tenn.]  58; 
Sichel  V.  Carrills,  42  Cal.  493;  Bvll  v.  Coe,  11  Cal.  54;  Bank 
V.  State,  62  Md.  88."  The  case  at  bar  is  within  the  doc- 
trine just  quoted,  which  we  think  entirely  sound.  The 
liability  of  Bell  was  not  affected  by  the  failure  to  present 
a  claim  against  the  estate  of  his  principal.  {Jac-hson  v. 
Benson,  1  N.  W.  liep.  [la.]  97;  Moote  v.  Gray,  26  O.  St. 
525.)  Bell  could  have  protected  himself  by  filing  a  con- 
tingent claim  against  White's  estate  within  the  time  pro- 
vided therefor  by  statute. 

Complaint  is  made  of  certain  rulings  on  the  admission 
of  testimony.  These  are  not  available,  since  the  cause 
was  tried  without  the  intervention  of  a  jury.  {Stahkr  v. 
Ghindy  35  Neb.  648;  Liverpool  &  London  d  Olobe  Ins.  Go.  v. 
Buckstaff,  38  Neb.  146;  Whipple  v.  Fowler,  41  Neb.  675; 
ToUrton  v.  McGlure,  45  Neb.  368.)    The  judgment  is 

Affirmed. 


George  N.  Beels  v.  North  Nebraska  Pair  &  Driving 

Park  Association  et  al. 

FnJCD  Mabch  17, 1898.    No.  7893. 

Corporation:  Mobtgagb:  Ultba  Vires.  Where  a  corporation  borrows 
money  and  executes  a  mortgage  on  its  real  estate  to  secure  the 
payment  thereof,  a  third  person  cannot  assail  the  transaction  on 
the  ground  of  ultra  vires,  or  that  the  corporation  exceeded  its 
power. 
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Error  from  the  diHtrict  court  of   Madison   county. 
Tried  below  before  Robinson,  J.     Affirmed. 

Beels  d  Schoregge,  for  plaintiff  in  error. 

Robertson  &  Wigton,  contra. 

NORVAL,  J. 

This  action  was  instituted  in  the  court  below  by  Georgr 
N.  Beels  against  Herman  Winter  and  others  to  quiet  in 
plaintiff  the  title  to  certain  real  estate.  Winter  inter 
posed  a  general  demurrer  to  the  amended  petition,  which 
was  sustained  and  the  action  dismissed  as  to  him.  Thia 
nding  is  presented  for  review. 

The  averments  of  the  amended  petition,  necessary  to 
an  understanding  of  the  question  involved,  may  be  thus 
briefly  summari/ied:  The  North  Nebraska  Fair  &  Driving 
Park  Association,  a  corporation,  hereafter  called  the  as- 
sociation, owned  the  land  in  controversy,  and  on  August 
20, 1890,  it  executed  and  delivered  a  mortgage  thereon  to 
C.  A.  Mast  to  secure  the  payment  of  a  loan  of  $5,000  made 
the  association,  which  mortgage,  on  September  20,  1890, 
was  duly  filed  for  record.  A  decree  was  subsequently  en- 
tered foreclosing  said  mortgage,  and  the  premises  were 
sold  thereon  to  Herman  Winter.  On  January  31,  1893, 
George  N.  Beels  recovered  a  judgment  against  the  associa- 
tion in  the  district  court  for  $26.55,  upon  which  execution 
was  issued,  and  the  real  estate  covered  by  the  mortgage 
was  seized  thereunder  and  sold  to  said  Beels  for  $75. 
This  sale  was  duly  confirmed,  and  the  sheriff  executed 
and  delivered  a  deed  to  the  purchaser.  Subsequently 
other  judgments  were  obtained  against  the  association, 
which  have  been  assigned  to  Beels.  The  articles  of  in- 
corporation of  the  association  are  attached  to,  and  made 
a  part  of,  the  amended  petition,  from  which  it  appears 
that  the  capital  stock  of  the  corporation  was  $10,000, 
divided  into  shares  of  $100  each,  and  that  the  highest 
indebtedness  to  which  the  corporation  could  at  any  time 
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subject  itself  was  one-half  of  the  amount  of  the  capital 
stock  actually  paid  in.  The  articles  neither  authorize 
nor  forbid,  in  express  terms,  the  association  to  borrow 
money  or  mortgage  its  property.  The  petition  charges 
that  the  mortgagee  and  Martin  each  had  actual  knowl- 
edge of  the  powers,  duties,  and  authority  of  the  associa- 
tion. Plaint iflf  asserts  that  his  title  to  the  property  is 
clouded  by  reason  of  the  execution,  delivery,  and  record- 
ing of  said  mortgage  and  the  proceedings  had  to  foreclose 
the  same..  His  grounds  for  relief  are  that  the  association 
did  not  possess  the  power  to  incur  an  indebtedness  to  an 
amount  greater  than  one-half  of  its  paid  up  capital  stock, 
nor  to  borrow  money  and  execute  a  mortgage  to  secure 
its  payment.  The  petition  does  not  aver  what  amount  of 
capital  had  been  paid  in.  The  entire  capital  authorized 
by  the  articles  may  have  been  paid,  and  if  it  had,  the 
association  was  authorized  to  incur  an  indebtedness  not 
*to  exceed  |5,000,  the  amount  of  the  mortgage.  It  is  not 
alleged  that  the  association  owed  anything  at  the  time 
said  sum  was  borrowed  and  the  mortgage  was  executed. 
Plaintiff  is  not  in  a  position  to  plead  the  want  of  capacity 
or  authority  of  the  corporation  to  make  the  loan  and 
mortgage  in  question.  He  cannot  assail  the  transaction 
on  the  ground  of  ultra  mres.  {Misf<ouri  Valley  Ijond  Go.  v. 
Bihshmll,  11  Neb.  192;  Carlmo  v.  Aultmaji,  28  Neb.  672; 
Waits  t\  Gantt.  42  Neb.  869;  Smith  r.  First  Nat.  Bank  of 
Ghadrony  45  Neb.  444.)    The  judgment  is 

Affirmed. 


Penn  Mutual.  Life  Insurance  Company,  appellee,  v. 
Creighton  Theatre  Ruildin(^,  Company  et  al.,  ap- 
pellees, AND  Abraham  L.  Reed  et  al.,  appel- 
lants. 

Filed  March  17, 1898.    No.  9097. 

1.  Judicial  Sales:  Officebs.    Judicial  salee  must  be  conducted  by  the 
sheriir  or  other  person  authorized  by  the  court. 
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^ •  •    One  who  is  designated  in  a  decree  of  foreclosure  as 

a  special  master  commlssiouer  to  make  a  sale  of  the  mortgaged 
premises  cannot  lawfully  delegate  his  authority  to  another. 

3- :  Confirmation.  It  is  the  duty  of  the  district  court  to  con- 
firm a  Judicial  sale  of  mortgaged  premises  only  upon  being  satis- 
fied that  the  sale  has  been  made  in  conformity  with  law. 

^ :  .    When  the  records  of  the  court  conclusively  show 

that  the  sale  was  made  by  an  unauthorized  person  the  court  may 
set  such  sale  aside  on  its  own  motion;  and  this  it  may  do  although 
the  officer's  return  does  not  disclose  the  irregularity  and  is  not 
directly  assailed. 

Appeal,  from  the  district  court  of  Douglas  county. 
Heard  below  before  Scott,  J.     Affirtned. 

William  D.  Beckett^  J.  W.  Woodrottgh,  and  Hall  d  Mc- 
Cullochy  for  appellants. 

Mmigomery  &  Hall,  John  L,  Webster y  and  Frank  T.  Ban- 
WMj  contra. 

SUIJ^IYAN,  J. 

Prom  an  order  of  the  district  court  for  Douglas  county 
refusing  to  confirm  a  judicial  sale  Abraham  L.  Keed  and 
Freeman  P.  Kirkendall,  claiming  to  be  purchasers  of 
the  property  sold,  have  prosecuted  an  appeal  to  this 
court.  The  facts  out  of  which  thje  controversy  arises  are 
suflSciently  stated  in  the  case  of  Penn  Mutual  Life  Ins,  Co, 
r.  Crdghlim  Tlieatre  Building  Co,,  51  Neb.  659,  and  -need 
not  be  restated  here.  To  show  the  manner  in  which  the 
cause  was  submitted  to  the  district  court  we  make  the 
following  exceri)t  from  the  order  vacating  the  sale :  "This 
'•ause  came  on  to  be  heard  upon  the  return  of  sale  by  the 
.special  master  commissioner  heretofore  appointed  by  this 
court,  and  upon  the  motion  of  the  plaintiff  for  an  order 
confirming  such  sale,  and  upou  motion  of  F.  P.  Kirkeii- 
dall  and  A.  L.  Reed  to  confirm  the  sale  to  them,  and  their 
objections  to  confirmation  of  the  sale  to  E.  W.  Nash, 
trustee,  and  upon  the  motion  of  E.  W.  Nash,  trustee,  to 
eonfiiTu  the  sale  to  hiui,  aud  upon  his  objections  to  the 
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coiifirination  of  the  «ale  to  F.  P.  Kirkendall  and  A.  L. 
Keed,  aud  ui)on  the  evidence,  and  was  submitted  to  the 
court.'' 

Lookinji:  into  the  bill  of  exc^eptions  filed  since  the  mo- 
tion to  disniihs  tho  appeal  was  decided  we  find  that  there 
was  piesenttd  vA  the  heaiinji:,  for  the  consideration  of  the 
court,  an  affidavit  of  Isaac  N.  Watson,  from  which  it 
ap[)ears  that  the  alleged  sale  was  conducted  by  him  act- 
ing as  the  rei)rcsentative  of  James  B.  Meikle,  the  special 
master  couimissioner,  who  was  absent  from  Douglas 
county  attending::  to  business  of  public  concern  at  the 
capital  of  the  state.  By  whom,  or  in  whose  behalf,  thit* 
affidavit  was  j;iven  in  evidence  is  not  disclosed  by  the 
record,  but  it  seems  to  have  been  received  without  objec- 
tion, and  it  cannot  now  be  ar<::ued  out  of  the  case.  That 
Meikle  was  absent  from  Omaha  at  the  time  the  bid  of 
Keed  and  Kirkendall  was  received  and  acted  on  is  also 
fully  established  by  the  affidavit  of  Matthew  A.  Hall. 
For  whojn,  or  uimn  what  issue,  Mr.  llalTs  affidavit  was 
read  is  not  shown;  but  it  is  in  the  record,  it  was  submit- 
ted without  objection  to  the  district  court  as  competent 
evidence  to  influence  its  action  on  the  (juestion  before  it 
for  jud<i[nient,  and  it  must  now  be  considered  by  this 
court  as  evidence  in  support  of  the  order  va<'atinjx  tlie 
sale.  The  Crei«ihton  Thf^atre  Huildinjjj  Company  neither 
asked  nor  opposed  confirmation,  and  did  not  in  any  way 
particii)ate  in  the  hearing;  which  resulted  in  the  order 
of  which  appellants  comi)lain.  It  has,  however,  ap- 
peared here  and  filed  a  brief  ur<»ing  an  affirmance  of  the 
ruling  of  the  district  court. 

The  power  conferred  by  the  court  upon  tin-  special  mas- 
ter commissioner  to  make  the  sale  was  a  personal  trust 
which  he  could  not  delegate  to  Watson.  Section  852  of 
the  Code  of  Civil  Procedure  d(M*lares  that  **all  sales  of 
mortgaged  premises  under  a  decree  in  chancery  shall  be 
made  by  a  sheriff,  or  some  other  person  authorized  by  the 
court.''  Th(*  Kale  to  appellants  not  having  been  made  by 
a  [)ei  son  designated  in  the  decree  for  that  purpose,  it  was 
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the  undoubted  right,  if  not  the  duty,  of  the  district  court 
to  set  the  sale  aside,  unless  its  hands  were  tied  by  the 
rules  of  procedure.  Judicial  sales  are  made  by  the  court 
acting  through  its  appointed  agent.  The  parties  to  an 
action  may  not,  even  by  their  express  agreement,  se- 
cure the  appointment  of  a  master  of  their  own  choice. 
Neither  may  they,  after  an  appointment  has  been  made, 
effect  a  substitution  by  mutual  consent.  Parties  are  not 
permitted  to  wrest  from  the  court  the  processes  by  which 
its  decrees  and  orders  are  carried  into  execution.  Be- 
sides, the  defendant  in  the  case,  the  party  having  possibly 
the  most  vital  interest,  did  not  consent  to  a  sale  by  Wat- 
son. True,  it  did  not  object,  but  it  was  under  no  legal 
obligation  to  do  so.  It  was  the  duty  of  the  court  to  pro- 
tect its  rights  without  special  solicitation.  The  court 
was  authorized  to  confiim  the  sale  only  after  having  care- 
fully examined  the  proceedings  of  the  officer  and  being 
satisfied  that  such  sale  was  in  all  respects  made  in  con- 
formity with  law.  On  the  trial  of  issues  having  relation 
to  the  proceedings  of  the  master  under  the  order  of  sale, 
some  of  which  issues  were  presented  for  trial  by  appel- 
lants, and  in  all  of  which  they  participated,  it  was  con- 
clusivc^ly  established  that  the  sale  was  not  only  grossly 
UTCgular  but  made  by  an  unauthorized,  and  perhaps  an 
irresponsible,  person;  and,  on  the  record  before  us,  we 
would  be  justified  in  indulging  the  presumption,  if  nec- 
essarv  to  sustain  the  action  of  the  trial  court,  that  the 
aflBdavits  which  prove  these  facts  were  given  in  evidence 
by  the  appellants  themselves.  But  it  is  contended  that 
the  officers  return  is  conclusive  and  that  the  court  could 
not  look  beyond  it  in  discharging  the  duty  imposed  upon 
it  by  the  statute.  That,  surely,  cannot  be  so  in  a  case 
where  the  court  has  before  it  a  record  showing  the  re- 
citals in  the  return  to  be  untrue.  The  court  was  required 
by  the  statute  to  confirm  only  upon  being  satisfied  that 
the  sale  was  in  all  respects  in  conformity  with  law. 
That  being  so,  appellants  are  in  the  attitude  of  insisting 
that  the  court  must  have  been  satisfied  that  the  sale  was 
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regular,  notwithstanding  there  had  just  been  submitted 
to  it  undisputed  evidence  showing  the  rankest  irregulari- 
ti(^s.  There  is  nothing  peculiarly  sacred  about  a  mas- 
ter's return.  It  possesses  no  mystic  efficacy  to  compel 
beli(»f  in  its  recitals  when  it  conclusively  appears  that 
those  recitals  are  fal^e. 

\arious  decisions  of  this  court  are  cited  in  support  of 
the  proposition  that  a  party  will  not  be  heard  to  complain 
o^  an  order  confirming  a  sale  when  he  has  not  moved  for  a 
vacation,  of  the  sale  and  specifically  assigned  his  objec- 
tions thereto.  {Ecklund  v.  Willis,  44  Neb.  129;  Vauyht  v. 
Foxu'ortlu/,  38  Neb.  790;  State  v.  Doane,  35  Neb.  707;  John- 
Htm  i\  Bonify  7  Neb.  224.)  These  decisions  are  right.  They 
establish  a  wholesome  rule  of  practice  and  will  be  ad- 
hered to,  but  they  have  no  application  to  the  question 
now  before  us.  The  rule  simply  mejius  that  one  who  com- 
plains of  judicial  errors  must  show  that  such  errors  did 
not  occur  through  his  fault.  Had  there  been  an  order 
of  contirmation  and  had  it  been  brought  here  for  review 
by  the  theatre  company  these  precedents  might  be  cited 
witli  appropriateness  and  profit;  but  in  this  case  it  hap- 
pened to  be  unnecessary  to  challenge  the  attention  of  the 
court  to  the  irregular  proceedings  which  resulted  in  the 
illegal  sale.  The  court  itself  discovered,  by  an  inspec- 
tion of  the  record  made  by  the  parties  to  the  action,  that 
its  process  had  been  abused  and  acted  accordingly;  and 
the  acrtion  of  the  court  was  not  arbitrary.  The  reason  for 
it  appears  in  the  record.  It  was  entirely  justifiable,  and 
deserves  to  be  commended  rather  than  condemned.  The 
conclusion  reached  renders  uuiie(*essary  a  construction 
of  the  master's  return.     The  order  appealed  from  is 

Affikmbd. 

Irvine,  C,  dissenting. 

I  concur  in  the  opinion  of  the  court  in  so  far  as  it  holds 
that  a  judicial  sale  must  be  made  by  the  person  desig- 
nale<l  iu  the  decree  or  order  of  the  court  for  that  purpose. 
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and  that  such  person  cannot  delegate  his  authority.  I 
concur  also  in  the  holding  that  when,  on  motion  to  coii- 
finn  a  sale,  it  properly  appears  that  the  sale  was  made 
by  an  unauthorized  person,  it  is  the  duty  of  the  court  to 
refuse  confirmation  and  set  aside  the  sale,  although  no 
motion  to  set  aside  has  been  made.  The  case  of  Myers  v. 
McGat'ock,  39  Neb.  843,  is  not  opposed  to  such  rule.  That 
was  a  collateral  attack  on  the  title  derived  under  such 
sale.  While  so  far  concurring  in  the  views  of  the  court, 
I  am  compelled  to  dissent  from  the  conclusion  that  the 
irregularity  api)eared  in  this  case  in  such  a  manner  that 
the  court  w^as  justified  in  noticing  it;  that  is,  I  do  not 
think  that  the  irregularity  was  brought  to  the  attention 
of  the  court,  either  by  the  record  itself  or  by  extrinsic; 
mdence  properly  adduced.  By  this  1  do  not  mean  to 
question  the  good  faith  of  counsel  or  aCBants  who  made 
such  proof  as  w^as  made,  nor  do  1  question  the  propriety 
of  the  action  of  the  district  judge,  as  he  viewed  the  case. 
It  is  altogether  probable*  that  in  this  instance  a  correct 
result  was  reached.  My  dissent  is  based  wholly  on  what 
1  conceive  to  be  the  danger  of  establishing  a  general  rule 
in  accordance  with  the  opinion  of  the  court. 

It  has  always  been  the  rule  of  this  court,  as  it  is  the 
prevailing  doctrine  elsewhere,  that  while  a  purchalier  at 
a  judicial  sale  depends  upon  confirmation  to  finally  estab- 
lish his  title,  still  the  sale  partakes  of  the  essence  of  a 
contract,  and,  if  the  proceedings  are  regular,  the  pur- 
chaser acquires,  by  the  acceptance  of  his  bid,  a  right  to 
have  his  title  completed.  The  right  so  acciuired  cannot 
be  defeated  by  the  arbitrary  action  of  the  parties  or  of 
the  court,  although  such  action  may  be  in  the  interest  of 
the  parties  or  of  fair  dealing.  {Penn  Mutual  Life  Ins.  Co. 
V.  Creighton  Theatre  Building  Co.,  51  Neb.  659,  where  the 
authorities  are  cited.)  If  the  sale  is  set  aside,  it  must  be 
because  of  some  vice  or  irregularity  in  the  proceedings, 
either  appearing  on  the  face  of  the  record  or  disclosed 
by  proper  proceedings,  and  by  evidence  so  adduced  that 
the  purchaser  may  be  heard  to  defend  against  the  attack. 
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That  is  only  another  way  of  saying  that  the  right  of  such 
purchaser  is  property,  of  which  he  may  not  be  divested 
except  by  due  process  of  law. 

On  examining  this  record  we  find  the  master's  report 
showing  throughout  that  he  conducted  the  sale  per- 
sonally. On  the  coming  in  of  the  report  the  plaintiff 
moved  to  confirm  the  sale  generally.  Appellants  moved 
to  confirm  the  sale  to  them.  Nash  moved  to  confirm  the 
sale  to  him,  and  objected  to  its  bein<>-  confirmed  to  the 
appellants.  Appellants  objected  to  confirming  the  sale 
to  Nash.  No  one  objectf^d  to  the  sale  itself  or  moved  to 
set  it  aside.  The  only  question  was  as  to  which  pur- 
chaser had  been  successful;  that  one  of  them  had  regu- 
larly purchased  was  on  the  record  conceded  by  all  parties 
except  the  theatre  company,  which  was  served  with  no- 
tice of  the  motion  to  confirm,  and  by  not  objecting  con- 
sented to  confirmation.  It  was  not  an  infant  or  a 
lunatic,  and  had  no  right  to  expect  the  court  to  act  as  its 
voluntary  guardian.  There  was,  therefore,  no  issue  be- 
fore the  court  as  to  the  truthfulness  of  the  master's 
I'eport.  Two  aftidavits  appear  in  the  bill  of  exceptions 
stating  that  the  sale  was  not  made  by  the  masttn'.  The 
irregularity  appeal's  solely  from  these.  They  were  noi 
relevaht  to  any  issue  before  the  couii:.  For  tJiat  reason 
they  were  not  open  to  contradiction;  for  that  reason 
their  makers  were  not  subject  to  the  penalties  of  perjury 
if  they  were  false.  The  master  was  an  officer  of  the 
court.  His  report  is  a  part  of  the  record,  and  is  entitled 
to  the  same  weight,  as  evidence  of  the  matters  therein 
set  forth,  as  any  other  return  of  any  other  writ  by  any 
officer.  To  my  mind  it  is  dangerous  in  the  extreme  to 
permit  an  incidental  statement,  in  an  affidavit  relating: 
to  other  issues  and  irrelevant  to  any  prn(*(*eding  pendiny:, 
to  impeach  such  a  return,  and  be  treated  as  higher  evi- 
dence than  the  report  of  the  court's  officer.  In  Tjcfevre  v. 
Laraway,  22  Barb.  [N.  Y.]  167,  the  plaintiff  moved  for  a 
resale  in  a  partition  case.  Me  was  not  entitled  thereto, 
but  his  motion,  and  the  proofs  by  him  adduced  in  support 
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thereof,  showed  that  there  had  been  a  fraud  on  infant 
defendants.  It  was  held  that  under  such  circumstances 
the  court  would  of  its  own  motion  order  a  resale;  but 
this  solely  because  of  the  court's  protective  duty  to  in 
fant  parties.  In  Kuch  t\  PurcvlL  45  X.  Y.  Sup.  Ot.  162, 
it  was  said:  "Xo  doubt  that  the  din^ctions  of  the  court, 
which  concerned  matters  stated  in  the  report  of  sale, 
must  rest  upon  the  report  itself,  and  that  the  report 
could  not  be  sustained  against  exceptions  by  affidavits 
which  tend  to  show"  that  the  referee  made  the  sale  on 
other  terms  than  the  report  specified.''  It  seems  that 
the  remedy  is  by  connecting  the  report.  In  Whitv-Croir 
r.  White-Wing,  3  Kan.  276,  it  was  held,  under  a  statute 
precisely  like  ours,  that,  on  a  motion  to  contirm,  the  re- 
turn of  the  officer  is  conclusive,  and  the  court  cannot 
look  beyond  the  face  of  the  record.  To  justify  extrinsic 
evidence  a  motion  to  set  aside  must  be  made.  It  was 
further  held  that  because  the  lower  court  had  received 
extrinsic  evidence  and  set  aside  the  sale  it  would  be  pre- 
sumed that  there  had  been  a  motion  to  set  aside.  We 
cannot  here  indulge  that  presumption,  because  the  order 
itself  specifies  upon  what  applications  it  was  based.  It 
does  not  directly  appear  by  whom  the  affidavits  in  qu<»s- 
tion  were  filed.  It  is  said  that,  if  necessary  to  sustain 
the  action  of  the  district  court,  it  will  be  presumed  that 
they  were  filed  by  the  appellants  themselvt^s.  But  such 
ai  presumption  would  conflict  with  facts  appearing  from 
the  record.  An  order  of  court,  made  February  6,  1897, 
dirnted  all  papers  on  behalf  of  appellants  to  be  filed 
that  dav,  and  all  "counter-affidavits"  on  behalf  of  Nash 
to  be  filed  by  ^'ilonday  morning  next,"  which  was  Feb- 
ruary 8.  All  affidavits  in  their  nature  supporting  appel- 
lants' claim  were  filed  February  6,  and  tlie  affidavits  in 
question  were  filed  February  8,  and  would  appear  there- 
fore to  be  "counter-affidavits"  filed  in  resistance  of  ap- 
pellants. Moreover,  one  of  them  begins  with  the  state- 
ment by  affiant,  that  "some  of  the  statemc^nts  in  the 
affidavits  filed  by  Messrs.  Keed  and  Kirkendall  are  abso 
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lately  untrue,  and  that  in  order  to  correct  the  erroneous 
impression  conveyed  by  such  affidavits  affiant  is  obliged, 
in  justice  to  himself,  to  make  a  further  affidavit  in  this 
case/'  Surely  that  affidavit  was  not  filed  by  Keed  and 
Kirkendall.  It  is  ti*ue  that  no  objection  seems  to  have 
been  made  to  these  affidavits.  But  where  an  issue  is 
tried  without  a  jury,  no  error  can  be  predicated  on  the 
reception  of  irrelevant  testimony,  and  this  because  the 
court  will  be  presumed  to  have  considered  only  that 
which  is  relevant.  Therefore,  in  the  light  of  that  pre- 
sumption, why  should  one  be  required  to  object,  espe- 
cially when  it  would  require  an  independent  motion  for 
that  purpose,  such  affidavits  being  filed  with  the  clerk 
and  not  merely  tendered  on  the  trial,  iii  open  court, 
where  an  objection  could  be  made.  As  to  the  failure  to 
controvert  them,  they  were  not  original  proof,  but  were 
themselves  evidence  contradicting  the  master's  report, 
ahd  on  a  point  not  earlier  attacked  and  with  reference  to 
w^hich  appellants  could  not  anticipate  an  attack,  and 
after  their  time  for  filing  proof  had  expired. 


Charles  H.  Bogijb  et  al.,  appellees,  v.  Herman  O. 

guthe  et  al.,  appellants. 

Fujsd  March  17, 1898.    No.  7909. 

Petition  to  Foreclose  Mechanic's  Iilen.  In  an  action  brought  to  fore- 
close a  mechanic's  lien  the  petition  alleged  that  the  materials  were 
sold  and  delivered  to  be  used  in  the  erection  of  a  building,  but  did 
not  charge  that  they  were  actually  so  used.  It  was  further  alleged 
that  during  the  time  the  materials  were  being  delivered  the  pur- 
chaser of  the  same  sold  the  premises  to  his  co-defendant,  who 
completed  the  building,  using  a  small  portion  of  the  materials  for 
that  purpose.  Held,  That  the  petition  states  a  cause  of  action 
against  both  defendants. 

Appeal  from  the  district  court  of  Buffalo  county. 
Heard  below  before  SiNCiiAiR,  J.    Affirmed. 
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Grtrue  d  Ihhstdln'y  for  appellants. 
E.  C.  Calk  ins  J  vimtra. 

SUluLTVAN,  J. 

This  appeal  presents  for  decision  the  suflfioienoy  of  the 
petition  to  sustain  a  judgment  rendered  by  the  district 
court  of  Buffalo  county  in  favor  of  Bogue  and  Tout 
against  the  defendant  Anna  Guthe.  These  are  the  ma- 
terial averments  of  the  petition: 

"1.  That  on  or  about  the  12th  day  of  November,  1S92, 
the  plaintiffs  were  partners  doing  business*  at  Kearney, 
Nebraska,  under  the  firm  name  of  C.  H.  Bogue  &  Co., 
entered  into  a  verbal  contract  with  defendant  Herman 
O.  Guthe  to  furnish  him  lumber  and  building  material 
for  the  erection  and  reparation  of  certain  houses,  build- 
ings, and  appurtenances  upon,  and  to  be  erected  upon, 
that  certain  tract  of  land  situated  in  the  county  of  Buf- 
falo and  state  of  Nebraska,  known  as  the  northwest  quar- 
ter of  section  14,  town  9,  range  15  west,  at  fair  market 
value  thereof  and  that  on  that  day,  and  on  divers  days 
from  that  day  to  and  including  the  19th  day  of  June, 
1893,  the  said  plaintiffs  delivered  to  the  said  Herman  O. 
Guthe  lumber  and  building  material  for  the  erection  and 
reparation  of  said  buildings  and  appurtenances  upon  said 
land,  of  the  value  and  at  the  agreed  price  of  J868.95. 

"2.  That  at  the  time  of  the  making  of  the  said  contract 
and  the  (commencement  of  the  furnishing  of  said  mate- 
rials, and  up  to  the  10th  day  of  May,  1893,  the  said  Her- 
man O.  Guthe  was  the  owner  and  holder  of  the  legal  title 
in  fee-simple  of  the  said  premises  and  in  possession 
thereof  and  that  on  the  said  10th  day  of  May,  1893,  the 
said  Herman  O.  Guthe  conveyed  said  premises  to  the  de- 
fendant Anna  Guthe,  who  is  the  mother  of  said  Herman 
0.  Guthe,  and  resided  with  him  on  said  premises,  and 
who  has  ever  since  held  the  legal  title  thereto. 

"3.  That  plaintiffs  furnished  all  of  said  described  lum- 
ber and  building  material  before  said  conveyance,  exce[)t 
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items  amounting  to  the  sum  of  $36.35,  and  that  as  to  said 
last  named  items  they  were  furnished  to,  and  used  by, 
the  defendant  Anna  Guthe  in  completing  said  work. 

"4.  That  on  the  29th  day  of  June,  1893,  and  within 
four  months  from  the  time  of  furnishing  said  material 
the  plaintiffs  made  an  account  in  writing  of  the  items  of 
such  material  furnished  said  defendant  under  said  con- 
tract, and  after  making  oath  thereto  as  required  by  law, 
caus(»d  the  same  to  be  filed  in  the  office  of  the  register  of 
deeds  in  and  for  said  county  and  recorded  in  Mechanic's 
Lien  Kecord  *D'  at  page  34(5,  a  copy  of  which  account  and 
affidavit  is  thereto  attached  and  marked  Exhibit  ^\.' 

"5.  That  no  part  of  said  account  has  been  paid  except 
the  sum  of  .f200,  but  that  there  remains  due  the  plaintiffs 
from  the  said  defendants  the  sum  of  *()68.95,  with  interest 
on  said  sum  at  the  rate  of  seven  per  cent  per  annum  from 
the  29th  dav  of  June,  1894." 

The  infirmity  imputed  to  this  pleading  is  the  failure  to 
allege  that  the  materials  furnished  were  actually  used 
in  the  construction  of  improvements  on  the  premises  de- 
scribed. The  fact,  distinctly  charged,  that  Anna  Guthe 
used  a  portion  of  the  material  in  question  in  completing 
the  structure  for  which  it  was  all  sold  and  delivered 
seems  to  fully  meet  the  objection  raised.  It  not  only 
shows  that  part  of  the  material  was  used  in  improving 
the  premises,  but  it  contains  a  strong  implication  that  it 
was  all  so  used.  If  the  structure  had  not  been  com- 
menced by  Herman  O.  Guthe  before  the  sale,  it  is  difficult 
to  understand  how  Anna  Guthe  could  have  completed  it 
after  the  sale.  The  judgment  of  the  district  coiii't  is 
clearly  right  and  is 

Affirmed. 
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Box  BuTTB  County  v.  E.  C.  Noleman,  Administrator 

OP  P.  H.  Driscoll,  Deceased. 

Filed  March  17, 1898.    No.  7895. 

L  Appeal  from  County  Board.  An  appeal  from  an  order  of  a  county 
board,  allowing  a  claim  against  the  county,  brings  tlie  matter  to 
the  district  court  for  trial  de  novo. 

2. :  Issues.    In  a  case  appealed  from  an  order  of  a  county  board 

issues  should  be  joined  in  the  district  court  as  in  cases  appealed 
from  Justices  of  the  peace. 

-:  Pleading:  Judgment.    In  a  case  appealed  from  an  order  of 


a  county  board  disallowing  a  claim  the  district  court  cannot  law- 
fully render  judgment  against  the  county  without  pleadings  being 
filed  or  a  trial  had. 

Error  from  the  district  court  of  Box  Butte  county. 
Tried  below  before  Kinkaid,  J.     Reversed. 

B.  F,  Oilman,  for  plaintiff  in  error. 

/?.  0.  'Noleman^  contra. 

STn.LIVAN,  J. 

The  county  of  Box  Butte  leased  its  poor  farm  to  P.  H. 
Driscoll  for  the  period  of  one  year,  from  March  1,  1893. 
The  lease  was  in  writing,  signed  by  both  parties,  and  pro- 
vided that  Driscoll  should  pay  as  rental  the  sum  of  $50 
<m  November  1, 1893,  and  that  he  should,  in  consideration 
of  the  leasing,  keep  and  board  the  county  paupers  at  a 
fixed  rate  per  week.  In  July  and  August,  1894,  claims 
were  filed  by  Driscoll  against  the  county  for  keef)ing  and 
boarding  paupers,  and  in  the  following  December  were 
presented  to  the  county  commissioners  for  their  consid- 
eration and  action  thereon.  The  order  of  the  commis- 
sioners in  the  matter,  duly  made  and  entered  of  record,  is 
here  set  out:  "P.  H.  Driscoll,  being  indebted  to  Box 
Butte  county  in  the  sum  of  $50  for  rent  of  poor  farm  for 
1893,  as  per  lease  and  contract  on  file,  which  amount  was 
due  Noyember  1 ,  1893,  and  the  said  P.  H.  Driscoll  having 
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(»laims  numbered  2403  and  2459  on  file  against  said 
county  for  boarding  paupers  amounting  to  |54.45,  on 
motion  it  is  hereby  ordered  that  the  amount  due  the 
county  from  said  P.  H.  Driscoll,  to-wit,  $50,  be  deducted 
from  the  amount  of  said  claims  and  that  a  warrant  be 
drawn  on  the  general  fund  for  the  balance  $4.45."  From 
this  order  Driscoll  appealed  and  at  the  April  term  of  the 
district  court  filed  a  motion  for  judgment  on  the  cei-tified 
transcript  of  the  commissioners'  record.  The  motion  was 
sustained  and  a  judgment  rendered  for  the  full  amount 
of  Driscoll's  claim.  The  county  brings  the  case  here  for 
1  eview  by  petition  in  error. 

As  indicating  the  theory  upon  which  the  district  court 
gave  judgment  against  the  defendant  without  pleadings 
being  filed  or  proofs  submitted,  we  quote  from  the  record: 
^This  cause  came  on  for  hearing  on  motion  of  the  plain- 
tiff for  judgment  on  the  pleadings,  being  the  record,  and 
upon  hearing  argument  of  counsel,  cause  was  submitted 
to  the  court.  The  court,  being  fully  advised  in  the  prem- 
ises, sustains  the  motion  and  does  find  that  the  plaintiff 
have  and  recover  judgment  against  the  defendant  in  the 
sum  of  $54  and  his  costs  at  $3.35.  The  court  reserves 
the  right  to  set  aside  or  modify  this  order  if  the  county 
attorney  shall  produce  authorities  to  the  effect  that  the 
county  board  can  audit  a  claim  of  the  county  against  an 
individual  and  deduct  it  from  his  claim  against  the 
county  as  proposed  by  the  honorable  county  board  in  this 
case.  Such  authorities  to  be  produced  June  next."  It 
is  apparent  that  the  court  proceeded  on  a  wrong  theory. 
Mutual  demands  having  arisen  out  of  the  contract  be- 
tween the  parties,  the  plaintiff  was  entitled  to  an  allow- 
ance of  his  claim  only  to  the  extent  that  it  exceeded  the 
claim  of  the  county  against  him.  Besides  the  appeal 
vacated  the  order  of  the  county  board.  The  cause  was 
in  the  district  court  for  trial  de  novo.  {State  v.  Furnas 
(Jovntj/y  10  Neb.  361.)  Issues  should  have  been  joined  and 
a  trial  had.  (Haskell  v.  Valley  County,  41  Neb.  234.)  There 
is  in  the  record  no  legal  basis  for  the  judgment  com- 
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plained  of  and  it  is,  therefore,  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reversed  and  remanded. 


WBSTEaiN    ASStTRANCE    COMPANY    OF    TORONTO    V.    Klli- 

PATRicK-KocH  Dry  Goods  Company. 

British-American  Assurance  Company  v.  Kilpatrick- 

KocH  Dry  Goods  Company. 

Filed  March  17, 1898.    No.  7896. 

1.  Pleading:  Amendment:  Discretion  of  Court.  It  is  not  an  abuse  of 
discretion  for  the  district  court  to  refuse  to  ixermit  an  amended 
answer,  presenting  a  new  defense,  to  be  filed  at  the  time  a  case  is 
called  for  trial,  where  it  appears  that  the  facts  embraced  in  the 
proposed  amendment  were  known  when  the  original  answer  was 
filed,  and  no  excuse  is  ofPered  for  the  delay  in  making  the  appli- 
cation for  leave  to  amend. 

1  Chattel  Mortgage:  Non-Delivery:  Lien:  Evidence.  A  chattel 
mortgage  which  remains  in  the  possession,  or  under  the  control, 
of  the  mortgagor  may,  without  actual  delivery,  create  a  valid  lien 
on  the  property  therein  described  if  the  parties  to  the  instrument 
intend  that  it  shall  have  that  efPect.  But  such  intention  will  not  be 
presumed,  and  where  the  evidence  bearinf  upon  the  question  is 
substantially  conflicting,  or  equivocal,  the  finding  of  the  trial  court 
that  no  lien  was  created  will  not  be  disturbed. 

Ebror  from  the  district   court  of   Douglas   county. 
Tried  below  before  Ambrose,  J.    Affirmed. 

Frank  H.  Oaines,  McVey  &  Cheshire^  and  McYey  &  McYeify 
tor  plaintiffs  in  error. 

W.  W.  Morsmarty  contra. 

Sullivan,  J. 

These  cases,  presenting  for  determination  precisely  the 
same  questions,  were  tried  together  and  submitted  on 
the  game  evidence.     Tiie  plaintiff,  Kilpatriek-Koch  Drv 
20 
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Goods  Company,  had  findings  and  judgments  in  its  favor 
and  the  defendants,  the  insurance  companies,  have 
brought  the  cases  into  this  court  by  proceedings  in  error. 
The  actions  are  on  policies  of  insurance  issued  to  A.  A. 
Seagraves,  a  merchant  doing  business  at  Silver  City, 
Iowa.  The  insured  property,  a  stock  of  merchandise, 
was  partially  destroyed  by  fire,  and  thereafter  the  cans  s 
of  action  arising  under  the  contracts  of  insurance  were 
assigned  to  the  plaintiff,  a  resident  of  this  state. 

The  first  question  presented  for  consideration  is  one 
of  practice.  The  original  answers  were  filed  June  16, 
1894,  and  on  November  23,  1894,  amendments  which  had 
been  filed  without  leave  on  November  7,  1894,  were 
stricken  from  the  files.  Defendants  then  asked  to  refile 
them.  The  applications  were  denied  and  the  defendants 
excepted.  The  proffered  amendments  presented  an  en- 
tirely new  defense,  the  existence  of  which  was  neces- 
sarily known  to  the  defendants  when  the  original  an- 
swers were  filed.  The  applications  to  amend  were  made 
on  the  day  the  cases  were  tried  and  apparently  at  the 
time  they  were  called  for  trial.  No  excuse  was  offered 
for  failing  to  include  in  the  original  answers  the  defense 
embraced  in  the  proposed  amendments.  No  reason  was 
given  for  postpohing  the  applications  until  the  cases 
were  ready  for  trial  on  the  merits.  Under  these  circum- 
stances was  the  action  of  the  trial  court  an  abuse  of  dis- 
cretion? We  think  not.  Defendants  acquired  no  rights 
by  filing  the  amendments  without  leave  of  court  The 
law  did  not  charge  the  plaintiff  with  notice  of  their  exist- 
ence and  it  does  not  appear  that  it  had  any  actual  notice 
of  them  before  the  day  of  the  trial.  The  defendants 
were,  therefore,  in  no  better  attitude  than  if  the  amend- 
ments had  not  previously  been  among  the  files  of  the 
court  The  rule  in  relation  to  amendments  is  stated  in 
1  Ency.  PI.  &  Pr.  637,  as  follows:  *'It  is  in  all  cases 
proper  to  require  from  the  party  asking  leave  to  amend 
some  reasonable  excuse  for  the  defect  in  the  pleadinj^ 
which  it  is  sought  to  correct.     The  grounds  for  the  mo- 
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tion  must  ordinarily  be  shown  by  affidavit."  This  rule 
has  been  recognized  and  approved  in  at  least  three  de- 
cisions of  this  court.  {Cmnnurcial  Nat.  Bank  of  Omaha  v. 
Gibson,  37  Neb.  750;  Omaha  &  R.  F.  R,  Co,  v,  Mofichel,  38 
Xeb.  281;  Johnson  v.  Sicayze,  35  Neb.  117.)  Having 
reached  the  conclusion  that  the  district  court  did  not 
err  in  denying  the  application  to  amend,  we  need  not 
determine  whether  the  defense  pleaded  in  the  proposed 
amendments  w^as  valid  or  not. 

It  is  next  contended  that  the  findings  and  judgments 
are  not  sustained  by  the  evidence.  This  contention  is 
based  on  the  proposition  that  A.  A.  Seagraves  executed 
a  mortgage  on  the  insured  property  in  violation  of  a 
condition  contained  in  each  of  the  policies.  It  appears 
from  the  evidence  that  on  December  27, 1893,  young  Sea- 
graves  made  out  a  mortgage  on  the  property  in  question 
to  his  father,  J.  D.  Seagraves,  of  Dow  City,  Iowa,  to  se- 
cure a  promissory  note  for  $1,300.  The  note  was  sent 
to,  and  accepted  by,  the  elder  Seagraves,  but  the  son 
retained  the  mortgage  in  his  possession  and  under  his 
control  until  after  the  fire,  when  he  caufced  it  to  be  re 
corded.  The  facts  in  relation  to  the  making  of  the  mort- 
gage are  not  disputed  and  are  fairly  set  forth  in  the  fol- 
lowing testimony  of  J.  D.  Seagraves: 

Q.  You  loaned  your  son  some  money  prior  to  this  mort- 
gage? 

A.  I  had,  |300,  about  one  year  before. 

Q.  And  then  just  before  that  you  had  loaned  him  some 
more? 

A.  Just  before  that  my  son-in-law  intended  to  go  into 
business  with  my  son,  and  put  in  his  money  there,  and  he 
wanted  I  should  pay  him,  and  I  went  on  and  let  my  san- 
in-law  have  the  money  and  took  my  son  as  pay. 

Q.  Did  you  assume  anything  for  his  father-in-law? 

A  He  spoke  that  there  were  $300  that  he  had  owed 
his  father  while  he  was  in  business  there  about  a  vear. 

Q.  His  father-in-law  you  mean? 

A.  His  father-in-law. 
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Q.  He  came  up  to  Dow  City  to  see  you  about  it? 
•  A.  He  (*ame  up  to  tell  me  that  he  was  m>t  meeting  with 
success,  owing  to  the  season,  the  last  year  being  a  very 
warm  fall  and  winter,  and  he  wanted  to  make  me  safe 
on  loaning  the  money  that  I  had  paid  my  son-in-law,  and 
proposed  this  way  of  fixing  it  up  for  my  interest. 

Q.  What  way  do  you  mean? 

A.  He  give  me  a  mortgage. 

Q.  On  the  stock? 

A.  Yes,  sir;  on  the  stock. 

Q.  And  in  view  of  that  you  agreed  to  assume  these 
other  claims,  did  vou? 

A.  I  did,  sir;  this  $300  the  other  money  I  had  paid  to 
my  son-in-law  for  my  son. 

Q.  Did  you  have  any  correspondence  with  your  son 
after  he  went  home  and  prior  to  the  fire? 

A.  When  he  was  there  prior  to  the  fire  and  telling  me 
how  he  was  situated  in  regard  to  his  money  matters,  I 
stated  to  him  how  I  thought  it  might  be  safe.  We  talked 
it  over  about  the  stock  of  goods  he  would  give  as  security; 
make  some  arrangements.  At  that  time  I  did  not  know, 
nor  he  did  not  know,  what  we  ought  to  do.  I  had  no  ex- 
perience in  making  loans  at  all  of  that  kind,  and  it  ran 
along  a  number  of  days  after  he  was  there,  and  he  wrote 
me  that  he  thought  he  had  got  it  safe,  and  sent  me  the 
note. 

Q.  And  told  you  that  he  had  made  a  mortgage  to  se- 
cure you,  did  he? 

A.  Yes,  he  told  me  he  had  made  arrangements,  and  I 
do  not  know  that  at  the  time  he  sent  the  notes,  but  after- 
wards I  received  the  notes.  It  was  all  within  a  week  or 
two  before  the  fire — the  whole  transaction, 

Q.  And  he  explained  to  you  how  he  had  finally  ar- 
ranged it? 
A.  Y"es,  sir. 

Q.  And  you  talked  the  matter  over  with  him,  about 
the  security,  when  he  was  down  there? 
A.  I  did  when  he  was  at  Dow  City. 
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Q.  And  that  he  was  to  give  you  a  mortgage  on  the 
stock? 

A.  When  he  was  at  Dow  City.     That  was  the  arrauge- 
ment 

Q.  When  he  was  at  Dow  City? 

A.  Yes,  sir;  I  say  it  was. 

Q.  Where  is  that  letter  that  he  w-rote  you  after  he 
went  home?     Have  you  got  it? 

A.  I  have  not. 

Q.  Do  you  know  where  it  is? 

A.  I  do  not.  I  presume  it  was  destroyed.  I  did  not 
consider  it  of  any  value  whatever. 

Q.  Did  he  say  anything  about  recording  this  moilgagt* 
in  that  letter? 

A.  Not  at  the  time,  not  at  the  first  that  I  heard  he  had 
made  the  arrangement. 

Q.  About  the  recording? 

A  Xo. 

Q.  You  did  not  know  but  what  it  had  been  record(Ml? 

A.  The  understanding  was,  I  did  not  suppose  I  would 
ever  call  upon  my  son  for  the  money;  he  proi)osed  him- 
self he  wanted  to  make  me  safe.  I  wanted  to  help  him 
in  the  business.  I  was  rather  opposed  to  his  going  into 
business  at  first,  but  afterwards  he  seemed  to  have  suc- 
cess and  I  concluded  I  would  help  him. 

Q.  He  explained  to  you  at  the  time  it  was  rather  a  bad 
season,  and  he  was  more  or  less  indebted,  did  he? 

A.  He  did. 

Redirect: 

Q.  The  proposition  to  make  the  mortgage  to  secure 
you  came  from  your  son,  did  it? 

A.  It  did,  sir. 

Q.  And  there  was  no  understanding  whatever  about 
recording  it? 

A.  The  understanding  was  that  I  did  not  wish  to  hav(^ 
it  appear  that  I  had  any  interest  in  it,  as  I  did  not  hav(\ 
1  wanted  he  should  prosper  in  his  business  and  he  pr»)- 
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posed  to  make  me  safe  by  making  this  mortgage.     At 
the  same  time  I  did  not  ask  it  of  him. 


i  Recross : 

I 


Q.  And  you  agreed  to  assume  this  additional  f300  at 
that  time? 

A.  I  did,  sir. 

Q.  Then  you  talked  the  whole  matter  over  how  you 
could  be  safe,  is  that  right? 

A.  I  think  it  must  have  been,  because  I  was  very  easily 
satisfied. 

Counsel  for  the  defendants  earnestly  insist  that  this 
evidence  establishes  the  existence  of  a  mortgage  lien 
upon  the  property  in  favor  of  J.  D.  Seagraves.  That  a 
parol  agreement  to  give  a  lien  on  chattels  constitutes  a 
valid  mortgage  is  not  questioned.  It  was  so  decided  by 
this  court  in  Cmchman  r,  Wright,  8  Neb.  1,  and  in  Sparks 
V.  Wilson,  22  Neb.  112.  But  in  the  case  at  bar  it  is  mani- 
fest there  was  no  intention  to  create  a  lien  in  this  way. 
The  security  contemplated  was  a  formal  mortgage,  but 
whether  it  should  be  executed  or  not  does  not  seem  to 
have  been  definitely  settled  while  young  Seagraves  was 
at  Dow  City.  The  entire  matter  was  apparently  com- 
mitted to  his  charge,  it  being  understood  that  whatever 
he  should  do  would  be  satisfactory  to  his  father.  Now, 
it  is  doubtless  true  that  a  mortgage  in  the  possession  and 
under  the  control  of  the  mortgagor  may  create  a  lien  on 
property  if  the  parties  intend  that  it  shall  have  that 
effect.  But  we  are  persuaded  that  it  was  not  the  pur- 
pose of  the  Seagraves  to  create  a  lien  on  the  stock  of  mer- 
chandise in  question  in  favor  of  the  father  unless  it 
should  become  necessary  to  do  so  in  order  to  prevent 
other  creditors  from  resorting  to  it  for  the  satisfaction  of 
their  claims.  It  was  not  the  intention  of  the  parties  that 
a  mortgage  should  be  executed  which  the  father  could, 
enforce  against  the  son,  but  one  which  would  be  effective 
against  other  creditors  in  case  they  should  attempt  ti> 
seize  the  pi'operty.    To  be  eflfeittive  against  such  credi- 
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tors  the  mortgage  would  have  to  be  filed  for  record. 
Whether  it  should  be  so  filed  was  to  be  decided  by  the 
son,  and  was  to  depend  on  the  condition  of  his  business 
and  the  disposition  of  his  creditors.  Considering  the 
purpose  to  be  accomplished  by  the  execution  of  the  mort- 
gage, and  taking  into  account  the  fact  the  elder  Sea- 
graves  did  not  demand  the  security  nor  ever  expect  to 
call  on  his  son  to  pay  the  debt  secured,  it  is  entirely  rea- 
sonable to  infer  that  the  parties  intended  that  the  record- 
ing of  the  mortgage  should  constitute  a  delivery  of  it,  and 
that  it  should  be  without  legal  vitality  until  the  happen- 
ing of  that  event  The  findings  of  the  district  court  are 
sustained  by  the  evidence  and  its  judgments  rendered 

thereon  are 

Affirmed. 


B.  H.  McAllister  v.  James  W.  Beymer. 

Filed  Masch  17, 1898.    No.  7892. 

TiUe  by  Adverse  Possession.  Ordinarily,  one  who  has  been  in  the 
actual,  open,  exclusive,  adverse,  and  uninterrupted  possession  of 
real  estate  for  ten  years  thereby  acquires  absolute  title  to  the  same. 

Error  from  the  district  ^ourt  of  Hall  county.  Tried 
below  before  Thompson,  J.    Reversed. 

H.  E.  Clifordy  for  plaintiff  in  error. 

W.  H,  Thompson^  contra. 

Ryan,  C. 

The  petition  in  this  action  was  filed  in  the  district  court 
of  Hall  county  August  10,  1892.  The  averments  of  the 
plaintiff  James  W.  Beymer  were  that  he  was  the  owner, 
had  a  legal  estate  in,  and  was  entitled  to  the  possession 
of,  a  certain  described  fraction  of  a  lot  in  Grand  Island, 
which  possession  defendant  wrongfully  withheld  from 
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plaintiff.  These  averments  were  denied  by  an  answer  in 
which  the  defendant  asserted  title  in  himself.  Between 
the  fraction  of  lot  5,  block  55,  owned  by  plaintiff  and  the 
fraction  of  the  same  lot  owned  by  defendant,  there  was  a 
strip  one  foot  seven  and  three-eighths  inches  in  width, 
which  extended  the  entire  length  of  said  lot.  This  strip 
was  the  subject-matter  of  contention  and  the  judgment 
of  the  district  court  was  adverse  to  the-  defendant. 

We  have  stated  as  briefly  as  possible  the  issues  pre- 
sented and  in  the  discussion  of  these  issues  we  shall,  with 
like  brevity,  confine  ourselves  to  a  brief  review  of  the 
theory  of  the  argument  of  each  party.  At  the  commence- 
ment of  the  trial  it  was  stipulated  that  McAllister's  deed 
called  for  the  northerly  22  by  66  feet  of  lot  5,  in  block 
55,  and  that  his  title  was  derived  from  James  Cleary.  It 
was  also  stipulated  at  that  stage  of  the  proceedings  that 
the  deed  to  plaintiff  covered  the  next  22  by  66  feet  of  said 
lot,  immediately  south  of,  and  adjoining,  the  said  22  feet 
held  by  McAllister,  and  that  plaintiff's  title  thereto  was 
derived  from  A.  S.  Patrick.  There  was  evidence  amply 
sufficient  to  sustain  plaintiff's  contention  that  the  defend- 
ant's brick  building  occupied  a  strip  one  foot  seven  and 
one-half  inches  wide,  which,  tested  by  accurate  measure- 
ments, was  a  pai-t  of  the  fraction  of  the  lot  owned  by 
plaintiff.  On  the  other  hand,  it  was  shown  by  the  testi- 
mony of  James  Cleary,  O.  P.  Mullin,  and  R.  C.  Glanville 
that,  at  least  as  early  as  the  year  1879,  Cleary,  the 
grantor  of  McAllister,  had  placed  a  roof  over  the  entire 
strip  in  controversy  and,  as  at  Jeast  one  witness  testified, 
this  strip  was  floored.  The  above  named  three  witnesses 
also  testified  that  from  1879  the  strip  was  used  for  the 
storage  of  stoves  and  other  hardware  until  Cleary  con- 
veyed to  McAllister.  From  the  date  of  this  conveyance 
the  strip  was  used  by  McAllister  in  the  same  manner, 
and  for  the  same  purposes  that  it  had  been  used  by  his 
grantor,  until  1885  and  1886,  when  the  brick  building 
was  being  erected  by  McAllister  to  rejjlace  the  wooden 
building  up  to  that  time  occupied  as  a  hardware  store. 
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It  seems  from  the  evidence  tliat  when  this  erection  was 
begun  the  roof  over  the  strip  in  controversy  was  renuved. 
While  it  remained  in  position,  however,  the  end  of  tlie 
strip  toward  the  street  was  closed  by  a  door  leading  di- 
rectly out  to  the  street.  The  only  testimony  which  seems 
not  in  harmony  with  that  of  the  three  witnesses  just  re- 
ferred to  was  the  testimony  pf  Chris  Ipsen,  which  was  as 
follows: 

Q.  You  know  where  the  McAllister  brick  building  is 
now  on  the  northerly  part  of  lot  5,  in  block  55? 

A.  Yes,  sir. 

Q.  Do  you  know  when  that  brick  building  was  built? 

A.  Yes,  sir;  in  1879.     I  built  it  myself, 

Q.  Do  you  remember  of  the  fact  of  Mr.  Cleary  using 
the  space  between  that  building  and  his  frame  building 
for  iron  and  other  stuff? 

A.  Uo,  sir;  I  think  Mr.  Patrick  had  bought  the  build^ 
ing  before  Cleary  commenced  to  use  the  apace. 

Q.  How  long  was  that  after  the  building  was  built  be- 
fore Patrick  commenced  to  use  it? 

A.  Mr.  Patrick  bought  it  in  1881,  I  think. 

Q.  You  may  state  to  the  court  if  you  re(*ollect  positively 
that  Mr.  Cleary  didn't  use  the  space  in  there  for  stuff  im- 
mediately after  the  building  was  erected. 

A.  He  never  used  it  while  I  was  there. 

If  this  evidence  is  to  prevail  as  being  contradictory  of 
the  three  witnesses  alluded  to,  it  overcomes  that  testi- 
mony as  to  the  use  of  the  strip  by  Cleary  previous  to  some 
time  in  1881.  From  that  year,  even  under  this  theory, 
we  are  bound  to  consider  the  use  of  this  strip,  as  testified 
by  Cleary  and  the  other  two  witnesses,  until  the  erection 
of  the  building  in  1885  and  188(),  since  which  time  the 
occupation  has  been  as  it  now  is.  The  petition  in  this 
case,  however,  was  not  filed  until  August,  1892,  so  that 
before  this  action  was  brought  more  than  ten  years  had 
elapsed  while  the  strip  in  controversy  was  in  the  open, 
exclusive,  adverse,  actual,  and  uninterrupted  possession 
of  the  defendant  and  his  grantor.     This  vested  in  Mc- 


250  NEBKASKA  KEPORTS.  [Vol.  54 

Modem  Woodman  Accident  AM'n  v.  Shryock. 

Allister  an  absolute  title.  {Fi7ik  v.  Dawsoti,  52  Neb.  647. 
See  also  Ijxntry  v.  Wolffs  49  Neb.  374,  wherein  there  are 
numerous  citations  of  authorities  which  support  the  con- 
clusion just  announced  as  applied  to  the  facts  of  this 
case.)  The  judgment  of  the  district  court  is  therefore 
reversed  and  this  cause  is  remanded  for  further  proceed- 
ings not  inconsistent  with  the  views  above  expressed. 

Reveused  and  remanded. 
Harrison,  C.  J.,  not  sitting. 


57  1^      Modern  Woodman  Accident  Association  v.  Celia  V. 

Bhryock. 

Filed  March  17, 1898.    No.  7927. 

1.  Insurance:  Application:  Warranties.  Statements  contained  in 
an  application  for  the  issue  of  a  policy  of  insurance  will  not  be 
construed  as  warranties  unless  the  provisions  of  the  application 
and  policy  taken  together  leave  no  room  for  any  other  construc- 
tion. 


2. :  Cax:8e  of  Death:  Question  for  Jury.    Whether  an  accident 

or  a  disease  caused  the  death  of  a  party  whose  life  was  insured 
against  death  by  accident  should  be  submitted  to.  and  determined 
by,  a  jury,  unless,  with  reference  to  that  proposition,  the  proofs 
are  so  convincing  that  by  them  all  reasonable  men  in  the  fair  ex- 
ercise of  their  Judgment  would  be  brought  to  adopt  the  same  con- 
clusion. 

3.  :  :  Evidence.    Where  an  accident  insurance  association 

Introduced  evidence  of  the  statemenits  of  one  of  its  members  with, 
reference  to  an  accident  which  had  happened  to  him  some  hours 
before  the  time  of  making  such  statements,  it  cannot  complain  be- 
cause the  same  statements,  made  to  other  witnesses,  were  proved 
by  the  adverse  party. 

4.  — :  Fkaternal  Benefit  Associations:  Estoppel.    In  an  action 

for  the  recovery  of  the  sum  of  $3,000  insurance  on  a  certificate 
issued  by  a  fraternal  benefit  association  to  one  of  its  members  it 
cannot  be  permitted  to  urge  that  the  said  certificate  limits  the 
amount  payable  to  the  proceeds  of  an  assessment  of  $2  on  each 
member,  and  that  there  is,  therefore,  a  question  whether  thereby 
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$3,000  could  be  realized  in  view  of  the  fact  that  the  statute  to 
which  such  asBociation  owes  its  existence  forbids  it  to  issue  a 
certificate  of  over  |1,000  if  it  has  not  a  membership  of  2,000  in 
number. 

5.  Beview:  Excxusion  of  EjVidence.  The  supreme  court  cannot  as- 
sume that  the  rejection  of  written  evidence  was  prejudicially  er- 
roneous when  there  is  in  the  record  before  it  no  showing  as  to  the 
nature  of  the  evidence  rejected. 

Error  from  the  dtetrict  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.    Affifmed. 

A.  R.  Talbot,  for  plaintiff  in  error. 

J.  E,  Broody  and  A .  N.  Sullivafiy  contra. 

Ryan,  O. 

Tliis  action  was  brought  in  the  district  court  of  Lan- 
caster counly  by  Celia  V.  Shryock  to  recover  the  amount 
of  insurance  existing  in  her  favor  by  the  terms  of  a  cer- 
tificate of  membership  issued  to  her  husband  whereby 
bis  life  was  insured  against  death  by  accident  within 
ninety  days.  There  was  a  verdict  and  judgment  as 
prayed,  and  for  the  reversal  of  this  judgment  the  asso- 
ciation prosecutes  this  proceeding  in  error. 

In  the  petition  it  was  alleged  that  May  6, 1892,  in  con- 
sideration of  f3  as  a  membership  fee  paid  by  William  B. 
Shrj'ock  for  plaintiff,  and  of  such  future  payments  as 
might  be  required  under  defendant's  articles  of  incor- 
poration, the  defendant  had  made  and  delivered  to  said 
William  B.  Shryock  its  policy  and  certificate  of  insurance 
on  the  life  of  said  William  B.  Shryock,  in  the  sum  of 
13,000,  and  that  plaintiff  was  the  wife  of  William  B. 
8hryock  and  was  the  beneficiary  in  said  policy.  It  was 
further  averred  that  on  or  about  July  2,  1892,  while  said 
policy  was  in  full  force,  said  William  B.  Shryock  receive<l 
a  personal  injury  in  the  cUy  of  Omaha,  from  which  in 
jury,  shortly  thereafter,  the  death  of  said  William  B. 
Shryock  resulted.  It  was  further  alleged  that  due  proDf 
of  the  death  of  Wijliam  B.  Shryock  had  been  made,  but 
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that  defendant,  nevertheless,  had  refused  to  pay  or  make 
an  assessment  for  the  payment  of  the  amount  due  plain- 
tiff, or  any  part  thereof.  There  was  a  prayer  for  judg- 
ment in  the  sum  of  |3,000  with  interest,  M'hioh  principal 
and  interest  equaled  the  sum  for  which  the  verdict  was 
returned.  The  material  portions  of  the  answer  were 
averments  that  William  B.  Shryock  died  of  a  disease  not 
the  result  of  any  injury  alleged  to-  have  been  by  him  re- 
ceived; that  there  had  been  no  compliance  with  the 
requirements  of  the  policy  as  to  proofs  of  injury,  and 
that  there  had  been  no  request  for  an  assessment  upon 
the  members  of  defendant  in  good  standing,  under  its 
rules,  for  the  payment  of  the  claim  of  plaintiff.  It  was 
further  alleged  that  the  defendant  had  never  made  an 
assessment  upon  its  members  for  the  payment  of  the 
(*laim  set  out  in  plaintiff's  petition,  and  that  defendant 
neither  had  nor  would  have  in  its  possession  any  means 
wherewith  to  pay  the  same  until  such  assessment  should 
be  levied  and  collected.  There  was  in  the  answer  the 
following  language:  "Further  answering,  the  defendant 
alleges  the  fact  to  be  that  at  the  time  of  making  the  ap- 
plication for  membership  to  the  defendant,  plaintiff's 
intestate,  William  B.  Shryock,  represented  and  war- 
ranted to  the  defendant,  as  a  condition  precedent  and  as 
a  basis  upon  which  the  policy  sued  on  herein  was  issued, 
that  he  never  had,  nor  was  subject  to,  fits,  disorders  of 
the  brain,  or  never  had  or  was  subject  to  any  bodily  or 
mental  infirmity;  that,  relying  upon  said  statements, 
representations,  and  warranty  that  said  William  B. 
Shryock  did  not  then  or  never  did  have  any  bodily  or 
mental  infirmity,  the  defendant  issued  and  delivered  to 
him  the  certificate  or  policy  of  insurance  sue<l  on  herein, 
but  the  defendant  avers  that  at  the  time  of  making  said 
ai)plication  and  tendering  to  the  defendant  said  state- 
ments and  representations  a^d  warranties  as  aforesaid 
said  William  B.  Shryock  did  then  have  bodily  and  mental 
infirmities  which  would  tend  to  shorten  life  and  which, 
in  fact,  did  produce  the  death  complained  of  in  plaintiff'n 
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petition,  and  that  by  reason  thereof  there  was  a  breaeh 
of  siiid  warranties  and  conditions  precedent  wliicli  made 
void  the  ixdley  issne<l  and  sned  \\]Hm  herein,  and  al- 
thouj»:h  said  William  K.  Shryoek  at  that  time  represi^nte^l 
and  warranted  to  the  d<»fendant  that  he  did  not  have  an> 

* 

bodily  or  mental  intirmity,  yet  the  defendant  ehar»>:es< 
the  fact  to  be  that  at  that  time  said  William  R.  Shrvoek 

■ 

did  have  fatty  de<i:eneration  of  the  heart  or  heart  disease, 
which  wonld  tend  to  shorten  life,  and  from  which  weak- 
ness and  defect  of  the  heart  he,  the  said  William  B. 
Shrj'ock,  died.''  There  was  a  reply  in  denial  of  each 
affirmative  matter  pleaded  in  the  ansAver.  On  the  trial 
there  was  submitted  to  the  jury  certain  special  interroga- 
tories, which,  with  the  answer  to  each,  were  as  follows: 

"1.  Did  William  R.  Shryeck,  on  or  about  the  2d  day  of 
July,  1892,  meet  with  an  accident  in  the  city  of  Omaha, 
Nebraska,  whereby  he  received  external  and  violent 
bodily  injury?     Answer:   Yes. 

'*2.  Did  William  R.  Shryoek,  prior  to  and  at  the  time 
of  his  death,  have  fatty  dej»:(Mieration  of  the  heart?  An- 
swer: Yes. 

**3.  If  vou  answer  that  William  R.  Shryoek  received  an 
accidental,  external,  and  violent  bodily  injury,  did  that 
injury  alone  cause  his  death?     Answer:  Y'es. 

*^4.  If  you  answer  that  William  B.  Shryoek,  prior  to 
and  at  the  time  of  his  death,  had  fatty  degeneration  of 
the  heart,  did  that  disease  alone  cause  his  death?  An- 
swer: No. 

"5.  What  was  the  cause  of  the  death  of  William  R. 
Shryoek?  Answer:  Ry  violent  bodily  injury,  he  at  the 
time  having  fatty  degeneration  of  the  heart.'' 

There  was  some  conflict  in  the  evidence,  but  as  the 
jury  acceptcMl  as  true  that  which  tended  to  sustain  tlie 
theory  of  plaintiff,  it  is  unnecessary  to  consider  any 
other  in  determining  whether  or  not  there  was  suflici  nt 
to  sustain  the  special  findings  above  (|uoted.  James  M. 
Uol  inson  was  a  witness  for  the  defendant  in  the  district 
court  and  testified  that  on  July  1  or  2,  1892,  he  m(»t 
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William  B.  Shi-jock  about  lialf-paHt  five  in  the  afternoon 
and,  by  appointment,  still  later  in  the  eveninj]^.  The  tew- 
timony  of  this  witness  in  part  was  as  foHows: 

Q.  Now,  did  he  say  anything  to  you  up  to  that  time 
about  slipping  and  hurting  his  leg? 

A.  Yes,  sir.  He  told  me  several  limes  that  his  foot 
had  slipped  and  he  had  hurt  his  knee. 

Q.  He  told  you  several  times  during  the  two  hours  you 
were  with  him? 

A.  Yes,  sir. 

Q.  What  did  you  say  he  said  about  that? 

A.  He  said  his  foot  had  slippcnl  and  that  he  had 
wrenched  his  knee  and  that  it  was  hurting  him. 

Q.  What  knee  was  that? 

A.  I  think  it  was  the  left  knee,  I  am  not  sure,  but  it 
was  the  same  knee  he  had  hurt  before. 

Q.  The  same  knee  that  was  broken  before? 

A.  Yes,  sir. 

Q.  What  did  he  say  at  that  time  about  having  re- 
cently removed  the  splints  or  bandages  that  the  doctor 
had  on  the  knee? 

A.  He  said  he  had  been  wearing  a  bandage  or  a  brace 
or  something  and  that  he  had  taken  it  ofiE  lately,  or  some- 
thing to  that  effect  I  don't  know  how  recently  he  had 
taken  it  ofiE. 

William  Darst,  a  witness  for  the  plaintiff,  testified 
that  he  saw  William  B.  Shryock  at  the  store  of  witness 
in  Omaha  about  8  o'clock  in  the  evening  of  July  1,  1892 ; 
that  Shrj'ock  looked  to  witness  like  a  man  about  to  faint, 
was  pale  and  trembling,  and  complained  that  he  had  hurt 
himself;  that  in  coming  up  from  the  depot  he  had  slipped 
and  partially  fallen  and  that  it  pained  him  terribly  right 
over  his  right  hip.  He  kept  his  hand  rubbing  his  side 
and  acted  as  if  he  was  sick  in  his  stomach.  He  was  spit- 
ting as  if  he  w^as  sick  in  his  stomach.  He  remained  over 
two  hours  from  the  time  he  came  in.  Usuallv  witness 
closed  up  at  9  o'clock  at  niglit,  but  his  reason  for  not 
closing  at  that  time,  July  1,  1892,  was  given  thus  in  Mh 


Vol.  54]  JANUARY  TERM,  1898.  255 

Modem  Woodman  Accident  An'n  v.  Shryock. 


own  language:  "The  condition  he  came  in  my  store  and 
seeing  that  he  was  in  pain  I  stayed  around  an  hour  later 
than  usual,  thinking  he  would  get  better,  and  in  fact  he 
did  get  better;  I  wanted  him  to  rest."  This  witness 
accompanied  Mr.  Shryock  to  the  Murray  Hotel.  Will- 
iam Anderson,  clerk  at  that  hotel,  testified  that  William 
B.  Shiyock  came  to  the  hotel  about  10  o'clock  of  the 
mght  of  July  1,  1892,  and  witness,  upon  shaking  hands 
with  him  noticed  that  Shryock's  hand  was  very  cold. 
Upon  being  asked  about  his  health,  Shryock  said  he  was 
not  feeling  well  and  asked  if  witness  could  spare  a  boy  to 
go  out  and  get  some  capsules.  These  were  procured,  as 
was  also  some  whisky,  and  he  went  to  his  room.  Frank 
Wigginton,  the  boy  who  procured  the  capsules,  testified 
that  they  were  quinine  capsules  and  that  he  showed  Mr. 
Shryock  to  his  room.  In  the  afternoon  of  July  2,  1892, 
Mr.  Shryock  was  found  dead  in  his  bed  in  the  room  to 
which  he  had  been  conducted  by  Wigginton.  A  post- 
mortem examination  was  held,  and  the  result  of  their 
investigations,  as  detailed  by  the  doctors  who  conducted 
the  same,  was  to  the  following  effect:  Dr.  Rebert  said  he 
found  a  contusion  or  abrasion  over  the  right  hip  of  Mr. 
Shryock;  that  his  heart  was  large  and  dilated,  filled 
with  dark  fluid,  blood.  The  contusion  was  of  recent  oc- 
currence. There  was  nothing  in  the  condition  of  the  re- 
miuns  that  would  indicate  that  he  would  not  have  lived 
an  indefinite  time.  The  cause  of  his  death  was  heart 
failure  induced  by  a  shock  and  injury.  The  contusion 
indicated  a  fall  which  might  have  caused  the  death  of 
Mr.  Shryock.  The  contusion  was  somewhat  larger  than 
the  palm  of  a  large  hand.  In  relation  to  the  opinion  that 
Mr.  Shryock  might  have  lived  an  indefinite  time  Dr. 
Kebert  testified:  "I  mean  by  that,  if  no  accident  had  oc- 
curred, no  stage  of  sickness  intervened,  and  in  his  ordi- 
nary regular  life,  that  in  all  probability  his  heart  would 
have  been  capable  of  carrying  on  its  functions  for  an 
indefinite  length  of  time.^'  Dr.  Rebert  further  testified 
that  while  a  fall,  such  as  was  indicated  by  the  contusion 
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to  have  taken  place,  would  bring  on  heart  failure,  death 
might  not  follow  before  thirty-six  hours.  Dr.  Lee  testi- 
fied that  he  took  part  in  the  post-moi*tem  examination 
described  by  Dr.  Rebert,  and  that  there  was  found  the 
abrasion  or  contusion  described  by  Dr.  Rebert  Dr.  Lee 
also  testified  that  they  found  an  abrasion  of  the  skin  on 
the  knee  of  Mr.  Shryock,  and  that  both  the  abrasion  on 
the  hip  and  that  on  the  knee  were  of  recent  occurrence. 
He  said  that  the  death  of  Mr.  Hhryock  was  due  to  his 
getting  injured  and  not  having  sufficient  vital  capacity 
to  recover  from  it;  that  in  the  condition  in  which  Mr. 
Shryock^s  heart  was,  it  was  possible  for  him  to  die  the 
minute  he  sustained  the  injury,  or  he  might  have  had 
sufficient  vitality  to  live  a  few  hours  afterwards.  On 
cross-examination  Dr.  Lee  testified  that  the  condition  of 
Mr.  Shryock  was  such  that  any  shock  or  any  blow  would 
produce  a  shock  which  would  so  affect  his  heart  that  it 
would  not  have  inherent  strength  enough  to  respond, 
consequently  a  fainting  would  follow  which  he  could  not, 
and  in  this  case  did  not,  recover  from. 

It  seems  to  us  that  the  special  findings  were  in  all  re- 
spects supported  by  the  testimony  just  quoted.  There 
was  no  attempt  to  show  that  Mr.  Shryock  might  not  have 
been  ignorant  of  any  abnormal  condition  of  that  vital 
organ.  There  was,  therefore,  no  fraudulent  or  willfully 
false  representation  as  to  the  existence  of  such  con<lition8 
as  would  have  led  to  the  rejection  of  the  application  for 
insurance  had  their  existence  been  known  to  the  com- 
pany. In  the  membership  certificate  it  was  recited  that 
it  was  issued  in  consideration  of  the  warranties  in  the 
application  as  well  as  in  consideration  of  the  payment  of 
the  premium.  In  his  application  Mr.  Shryock  said:  '^I 
never  had  or  am  I  subject  to  fits,  disorders  of  the  brain, 
or  any  bodily  infirmity."  With  reference  to  payment  in 
case  of  death  the  i)roviRion  of  the  policy  was  as  follows: 
*'And  the  said  association  agrees  to  ))ay  to  Oelia  V. 
Shryock,  wife,  if  living,  ♦  •  •  the  sum  of  ?'{,000  if 
the  death  of  the  certificate  holder  shall  result  from  such 
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injuries  alone  within  ninety  days  from  the  date  of  said 
accident."  T'pon  these  provisions  the  insurance  com- 
pany founds  two  arguments:  One  is  that  thi^  representa- 
tion as  to  the  physical  (Condition  of  Shryo^-k  was  a  war- 
ranty broken  when  made  because  of  the  existence  of 
fatty  dejj^eneration  of  his  heart;  the  other  is  that  the 
dc^ath  of  the  insured  was  not  attributable  solely  to  the 
accident  which  caused  the  one  or  more  abrasions  ob- 
served by  the  physicians.  In  res])ect  to  the  alleged  war- 
ranty the  following  language  quote<l  from  the  syllabus  in 
Keitenhach  v.  Omaha  Life  Ahs'h,  49  Neb.  842,  is  applicable: 
"Statements  contained  in  an  application  for  a  policy  of 
I  insurance  will  not  be  construed  as  warranties  unless  the 

provisions  of  the  application  and  poli(\v,  taken  together, 
leave  no  room  for  any  other  construction.  In  construing 
a  contract,  for  the  purpose  of  determining  whether  the 
statements  made  therein  were  intended  by  the  parties 
thereto  to  be  warranties  or  representations,  the  court 
will  take  into  consideration  the  situation  of  the  parties, 
the  subject-matter  of  the  contract,  and  the  language  em- 
ployed, and  will  consider  a  statement  made  to  be  a  war- 
ranty only  when  it  clearly  appears  that  such  was  the 
intention  of  the  contracting  parties;  that  the  mind  of 
each  party  consciously  intended  and  consented  that  such 
should  be  the  interpretation  of  his  statements."  In  line 
with  these  propositions  it  was  held  in  the  case  just  cited 
that,  for  representations  to  constitute  a  defense  to  an 
action  on  the  policy,  it  is  incumbent  on  the  insurance 
company  to  prove  the  warranties  were  made  as  written 
in  the  application;  that  they  were  false  in  some  particu- 
lar material  to  the  insurance  risk;  that  they  were  made 
intentionally  by  the  insured;  that  the  insurance  com- 
pany relied  and  acted  upon  such  statements,  and  these 
are  questions  of  fact  and  not  questions  of  law.  By  its 
general  verdict  the  jury  settled  this  <*laim  of  warranty 
adversely  to  the  content i<m  of  the  insurance  company  and 
its  solution  must  control.  {Trarelcrs  In^.  Co,  v.  Mdkky  65 
Fed.  Kep.  178.) 
21 
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In  support  of  its  argument  that  the  accident  was  not 
the  proximate  cause  of  the  death  of  Mr.  Shryock  there 
has  been  cited  National  Masonic  Accident  Assort  i\  Shryock^ 
73  Fed.  Kep.  774.  The  acrtion  In  the  case  just  referred 
to  was  on  a  policy  in  another  conipany  than  plaintiff  in 
error,  but  in  all  other  respects  there  were  involved  the 
same  circumstances  as  are  presented  by  this  case.  In 
view  of  the  extended  consideration  of  cases  rendered 
necessary  by  the  holding  of  the  cir<*uit  court  of  appeals 
of  the  eighth  circuit  of  the  Unitcnl  States  as  formuhited 
by  Sanborn,  J.,  in  the  case  last  referred  to,  we  have  pur- 
posely hitherto  refrained  from  citations  of  authorities. 
Of  this,  the  most  important  question  involved  in  the  case 
under  consideration,  we  believe  the  cases  hereinafter  re- 
ferred to  in  the  discussion  of  the  opinion  delivered  by 
Sanborn,  J.,  will  be  found  to  furnish  a  very  satisfactory 
solution.  From  this  opinion  we^juote  the  following  lan- 
guage: '^The  ceitificate  of  membership  in  this  accident 
association,  on  which  this  action  is  based,  contained  the 
covenant  of  this  corporation  to  pay  to  the  defendant  in 
error  the  indemnity  it  promised  in  case  the  death  of  Will- 
iam B.  Shrvock  resulted  within  ninetv  davs  from  the 
date  of  any  accident,  solely  because  of  bodily  injuries 
effected  by  external,  violent,  and  accidental  means,  and 
independently  of  all  other  causes;  and  it  also  contained 
an  express  agreement  that  the  insurance  promised 
thereby  should  not  cover  any  death  which  resulted 
wholly,  or  in  part,  directly  or  indirectly,  from  disease 
or  bodily  infirmity.  The  def(*ndant  in  error  alleged  that 
Shryock's  death  was  caused  by  an  injury  to  him  which 
resulted  from  an  accidental  fall  on  the  street.  The  asso- 
ciation denied  this  allegation  and  alleged  that  if  he  was 
injured  by  such  a  fall,  his  death  was  not  caused  by  that 
alone,  but  resulted  wholly,  or  in  pai-t,  fiom  some  disease 
of  his  heart.  The  burden  of  proof  was  upon  the  defend- 
ant in  error  to  establish  the  facts  that  William  B.  Shry- 
ock sustained  an  accident,  and  that  that  accident  was 
the  sole  cause  of  his  death,  independently  of  all  other 
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causes.  If  Shryock  suffered  such  an  accident  and  hih 
death  was  caused  by  that  alone,  the  association  agreed 
by  this  certificate  to  pay  the  promised  indemnity;  but 
if  he  was  affected  with  a  disease  or  bodily  infirmity  which 
caused  his  death,  the  association  was  not  liable  under 
this  certificate,  whether  he  also  suffered  an  accident  or 
not.  If  he  sustained  an  accident,  but  at  the  time  it  oc- 
curred he  was  suffering  from  a  pre-existing  disease  or 
bodily  infirmity,  and  if  the  accident  would  not  have 
caused  his  death  if  he  had  not  been  affected  with  the 
disease  or  infirmity,  but  he  died  because  the  accident 
aggravated  the  effects  of  the  disease,  or  the  disease  ag- 
gravated the  effects  of  the  accident,  the  express  contract 
was  that  the  association  should  not-be  liable  for  the 
amount  of  this  insurance.  The  death  in  such  a  case 
would  not  be  the  result  of  the  accident  alone,  but  it  would 
be  caused  partly  by  the  disease,  and  partly  by  the  acci- 
dent,, and  the  contract  exempted  the  association  from 
liability  therefor.  These  propositions  have  been  so  lately 
discussed  and  affirmed  by  this  court  that  we  content  our- 
selves with  their  statement.  {Travelers  Ins.  Co,  v.  Melicl;  27 
U.  8.  A  pp.  547, 12  C.  C.  A.  544,  547,  and  65  Fed.  Rep.  178, 
181;  i  nifed  l^tates  Mutual  Accident  Ass'n  r.  Barry,  131  IT. 
S.  100,  111,  112,  9  Sup.  Ct.  Rep.  755;  Freeman  v.  Mercantile 
Mutual  Accident  Asku,  156  Mass.  351,  353,  30  N.  E.  Rep. 
1013;  Anderson  v.  Scottish  Accident  Ins.  Co.y  27  Scot.  L.  R. 
[Scotland]  20,  23;  SmUh  t?.  Accident  Ins.  Co.,  5  L.  R.  Ex. 
[Eng.]  302,  305;  Standard  IJfe  d  Accident  Ins.  Co.  r. 
Th(,mns,  12  Ky.  Law  Rep.  715;  Marble  v.  City  of  Worcester, 
4  Gray  [Mass.]  395,  397;  National  Benefit  Ass'n  v.  Gra it- 
man.  107  Ind.  288,  290,  7  N.  E.  233.)"  In  the  opinion  from 
which  the  above  quoted  language  was  taken  it  was  said: 
"The  suflSciency  of  the  evidence  in  this  case  to  warrant 
the  verdict  is  not  before  us  for  consideration,  because  the 
record  before  us  discloses  the  fact  that  only  a  portion  of 
the  evidence  presented  to  the  court  below  is  contained  in 
the  bill  of  exceptions."  While  this  language  was  used, 
there  was  nevertheless  in  the  opinion  such  a  statement  of 
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the  facts  as  showed  that,  for  some  purposes,  the  bill  of  ex- 
ceptions was  in  fact  used.  We  shall  now  review  the 
authorities  cited  in  the  opinion  to  sustain  the  proposi- 
tions that  the  insurer  w^s  not  liable  if,  at  the  time  of 
the  accident,  the  insured  was  suffering  from  a  pre-exist- 
ing disease,  and  death  would  not  have  resulted  from  the 
accident  in  the  absence  of  such  disease,  but  the  insured 
died  because  the  accident  aggravated  the  effects  of  the 
disease,  or  the  disease  the  effects  of  the  accident. 

The  opinion  in  Travelers  Inn,  Vo,  r.  Melickj  supray  was 
written  by  Sanborn,  J.,  and  in  it  were  recited  the  follow 
ing  conditions  of  the  policy  sued  on,  to- wit:  "This  in- 
surance does  not  cover  disappearances  nor  suicide;  sane 
or  insane;  *  *  -  *  nor  accident,  nor  death  ♦  ♦  ♦ 
resulting  wholly  or  partially  ♦  ♦  ♦  from  ♦  ♦  * 
disease  or  bodily  infirmity,  hernia,  fits,  vertigo,  sleep- 
walking ♦  ♦  ♦  intentional  injuries  (inflicted  by  the  in- 
sured or  any  other  person)."  The  action  of  Alelick,  the 
administrator,  was  brought  on  the  policy  and  in  the  pe- 
tition it  was  alleged  that  the  death  of  the  intestate,  Dr. 
Kobbins,  was  caused  by  an  accidental  gun-shot  wound  in 
the  foot.  The  answer  denied  this  allegation  and  allege<l 
that  death  was  caused  by  the  intentional  self-inflicted 
injury  of  Dr.  Kobbins  in  cutting  his  own  throat  with  a 
scalpel.  We  quote  from  the  opinion  this  language:  "There 
was  evidence  that  the  doctor  accidentally  sent  a  bullet 
through  the  fleshy  portion  of  his/oot,  June  1,  1890;  that 
the  wound  thus  caused  became  very  painful,  conflned  him 
to  his  bed,  caused  a  fever  and  gradually  reduced  his 
strength,  until  he  died,  June  18,  1890;  that  this  gun-shot 
wound  was  just  such  an  injury  as  would  naturally  pro- 
duce tetanus  or  lock-jaw;  that  the  doctor  and  his  phy- 
sicians feared  that  disease  from  the  first,  and,  that  they 
used  chloral  and  chloroform  to  relieve  the  pain  and  ward 
off  this  disease;  that  in  the  early  morning  of  June  18, 
1890,  while  the  deceased  was  alone  in  his  room,  he  was 
seized  with  tetanus;  that  this  disease  causes  the  moxt 
excruciating  pains  that  human  beings  ever  suffer;  that  it 
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is  fatal  in  a  vast  majority  of  case«;  that  it  produces 
spasms  or  convulsions,  and  sometimes  causes  deatli  by  a 
spasm  of  the  larynx,  which  prevents  the  i)assa<»e  of  air 
through  the  trachea  to  or  from  the  lungs;  that  the  doctor 
was  found  dead  in  his  bed  June  18,  1890,  with  a  scalpel 
in  his  right  hand  and  his  trachea  and  both  his  jugular 
veins  cut;  that  the  tetanus  was  sufficient  to  produce 
death  and  the  throat  cutting  was  sufficient  to  produce 
it."  In  this  connection  there  w-as  a  reference  to  the  evi- 
dence tending  to  establish  each  theory  as  to  the  proxi- 
mate cause  of  death,  after  which  there  was  this  language: 
'*rnder  this  state  of  the  evidence,  it  is  assigned  as  error 
that  the  court  below  refused  to  instruct  the  jury  to  return 
a  verdict  for  the  insurance  ccmipany ;  and  it  is  contended 
that  the  question  whether  the  shot  wound  which  caused 
the  tetanus,  or  the  throat  cutting,  was  the  proximate 
cause  of  the  death  was  a  question  of  law  for  the  court. 
In  Miltraulee  d  St.  P.  K.  Vo.  r.  /vW/of/f/,*94  F.  S.  4G9,  474. 
476,  Mr.  elustice  Strong,  who  delivered  the  opinion  of  the 
court,  said:  'The  true  ruling  is  that  what  is  the  proximate 
cause  of  an  injury  is,  ordinarily,  a  question  for  the  jury. 
It  is  not  a  question  of  science  or  legal  knowledge.  *  ♦  * 
In  the  nature  of  t  hings,  there  is  in  every  transaction  a  sue 
cession  of  events,  more  or  less  dependent  \\\Hn\  those  pre- 
ceding; and  it  is  the  province  of  a  jury  to  look  at  \\\\^ 
succession  of  events  or  facts,  and  ascertain  whether  th<\y 
are  naturally,  or  probably,  connected  with  each  other  by 
a  continuous  sequence,  or  are  dissevered  by  new  and  in- 
dependent agencies,  and  this  must  be  determined  in  view 
of  the  circumstances  existing  at  the  time.'  This  opinion 
of  the  supreme  court  is  a  complete  answer  to  the  conten- 
tion of  the  plaintiff  in  error  here.  {I  nion  P,  R.  Co.  t\  Calht- 
ghan,  6  C.  C.  A.  205,  208,  56  Fed.  Kep.  988.)  It  is  urg(Ml 
that  this  question  was  for  the  (H)urt,  and  that  the  court 
was  bound  to  declare  that  the  cutting  was  the  proximate, 
efficient,  cause  of  the  death  in  this  case  because  the  evi- 
dence was  uncontradicted  that  the  cutting  was  later  in 
time  than  the  shot  wound,  and  was  sufficient  to  (*ause  the 
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death.  This  position  might  be  maintained  if  the  cutting 
was  not  itself  produced  by  the  shot  wound,  and  if  the 
evidence  was  uncontradicted,  that  the  death  would  not 
have  occurred  as  soon  from  the  tetanus  in  the  absence  of 
the  cutting.  But  the  argument  begs  the  primary  ques- 
tion in  the  case,  whether  the  cutting  was  a  cause  of  the 
death  at  all.  If  it  neither  caused  nor  hastened  the  death 
of  the  insured,  then  it  was  in  no  sense  a  cause  of  it,  and 
however  new  or  sufficient  it  mav  haA^e  been  to  have 
caused  it,  it  could  not  relieve  the  insurance  company 
from  a  death  whose  sole  cause  was  the  accidental  injury. 
This  question  was  peculiarly  one  of  fact.  The  insurance 
company  had  agreeil  to  pay  the  promised  indemnity  for 
any  death  that  resulted  from  the  accidental  shot  wound 
alone.  The  question  was,  what  did  in  fact  cause  the 
death, — the  shot  wound,  the  cutting,  or  both?  Nor 
would  this  case  be  withdrawn  from  the  effect  of  this  rule 
if  the  evidence  upon  this  question  was  undisputed,  for 
the  question  is  always  for  the  jury  where  a  given  state 
of  facts  is  such  that  reasonable  men  may  fairly  differ 
upon  it.  It  is  only  when  all  reasonable  men,  fairly  exer- 
cising their  judgments,  nuist  draw  the  same  conclusion 
from  an  admitted  state  of  facts,  that  it  becomes  the  diitv 
of  the  court  to  withdraw  a  ([uestion  of  fact  from  the  jury." 
Later  than  the  above  lan«»U}ige  was  used,  Sanborn,  J., 
speaking  for  the  court  in  this  case  said:  ''The  objection 
that  the  findings  of  the  jury  [adverse  to  the  theory  of  the 
insurance  company]  are  c(mtrary  to  the  weight  of  the 
evidence  cannot  be  considered  by  this  court.  In  an  ac- 
tion at  law,  this  is  a  court  for  the  correction  of  the  errors 
of  law  of  the  court  below,  only.  Tliere  was,  as  we  have 
already  held,  sufficient  evidence  to  warrant  the  submis- 
sion of  the  quefJttion  of  the  proximate  cause  to  the  jury 
in  this  case.  The  court  below  committed  no  error  in 
weighing  this  evidence;  that  duty  was  ptTformed  by  the 
jury  and  not  by  the  court;  and  hence  there  is  no  ruling  of 
the  court  in  that  regard  for  us  to  review,  and  it  is  not  our 
province  to  review  and  correct  the  findings  of  the  jury  on 
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questions  of  fact  properly  submitted  to  them.  {Gulf,  0. 
&  8.  F.  R.  Co.  V.  Ellis,  4  C.  C.  A.  454,  456,  54  Fed.  Rep.  481; 
Cily  of  Lincoln  r.  Sun  Vapor  Street-Light  Co.,  8  C.  C.  A.  253, 
257,  258,  59  Fed.  Rep.  756.)" 

The  ease  cited  next  in  National  Masonic  Accident  Ass^n  v. 
^hryocky  supra,  was  United  States  Mutual  Accident  Ass'n 
r.  Barry,  131  U.  S.  100,  in  which  the  association  sought 
the  reversal  of  a  judgment  which  had  been  rendered 
against  it.     On  the  trial  in  the  lower  court  there  had 
been  embodied  in  an  instruction  the  following  language: 
"If,  for  example,  the  deceased  sustained  injury  to  an  in- 
ternal organ  and  that  necessarily  produced  inflammation, 
and  that  produced  a  disordered  condition  of  the  injured 
part,  whereby  other  organs  of  the  body  could  not  perform 
their  natural  and  usual  functions,  and  in  consequence 
the  injured  person  died,  the  death  could  be  properly  at- 
tributed to  the  original  injury.     In  other  words,  if  these 
results  followed  the  injury  as  its  necessary  consequence, 
and  would  not  have  taken  place  had  it  not  been  for  the 
injury,  then  I  think  the  injury  could  be  said  to  be  the 
proximate  or  sole  cause  of  death;  but  if  an  independent 
disease  or  disorder  supc^rvened  upon  the  injury,  if  th(»re 
was  an  injury, — I  mean  a  disease  or  derang^^ment  of  the 
parts  not  necessarily  produced  by  the  injury, — or  if  the 
alleged  injury  merely  brought  into  activity  a  then  exist- 
ing, but  dormant,  disorder  or  disease,  and  the  death  of 
the  deceased  resulted  wholly  or  in  part  from  such  disease, 
then  it  could  not  be  said  that  the  injury  was  the  sole  or 
proximate  cause  of  the  death."    We  have  found  no  lan- 
guage other  than  that  above  quoted  which  tends  to  sus- 
tain the  proposition  in  support  of  which  it  was  cited. 
This  was  so  very  favorable  to  the  plaintiff  in  error,  how- 
ever, that  by  that  party  it  was  not  presented  for  con- 
sideration and  consequently  was  neither  approved  nor 
disapproved  in  the  appellate  court.     What  was  decided 
is  fully  stated  in  the  syllabus,  which  was  in  this  lan- 
guage:  "A  certificate  or  polic^y  issued  by  a  mutual  ac- 
cident association  stated  that  it  accepted  B.  as  a  memb(*r 
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in  division  A  A  of  the  association;  'the  principal  sum 
represented  by  the  payment  of  $2  by  each  member  in 
division  AA/  not  exceeding  $5,000,  to  be  paid  to  the  wife 
of  B.  in  sixty  days  after  proof  of  his  death  from  sustain- 
ing 'bodily  injuries  effected  through  external,  violent, 
and  accidental  means.'  B.  and  two  other  persons 
jumped  from  a  platform  four  or  five  feet  high  to  the 
ground,  they  jumping  safely  and  he  jumping  last.  He 
soon  appeared  ill,  and  vomited,  and  could  retain  noth- 
ing on  his  stomach,  and  passed  nothing  but  decom- 
posed blood  and  mucus  and  died  nine  days  afterwards. 
In  a  suit  by  the  widow  to  recover  the  $5,000,  the  com- 
plaint averred  that  the  jar  from  the  jump  produced  a 
stricture  of  the  duodenum,  from  the  effects  of  which  death 
ensued.  At  the  time  of  the  death  the  association  could 
have  levied  a  two-dollar  assessment  on  4,803  members  in 
division  AA.  Held,  (1)  It  was  not  error  in  the  court  to 
refuse  to  direct  the  jury  to  find^  special  verdict  as  pro- 
vided by  the  statute  of  the  state;  (2)  the  issue  raised  by 
the  complaint  as  to  the  particular  cause  of  death  was 
fairly  presented  to  the  jury;  (3)  the  juiy  were  at  liberty 
to  find  that  the  injury  resulted  from  an  accident;  (4)  the 
policy  did  not  contract  to  make  an  a^^sessment,  nor  make 
the  payment  of  any  sum  contingent  on  an  assessment  or 
on  its  collection;  and  the  association  took,  the  risks  of 
those  who  should  not  pay.'' 

In  Freeman  v.  Mervantilr  Mutual  Acrident  Ask 7i,  supra^ 
the  insured,  who  died  of  peritonitis  localized  in  the 
region  of  the  liver  and  induced  by  a  fall,  had  previously 
had  peritonitis  in  the  same  part,  and  the  previous  disease 
had  produced  effects  which  rendered  him  liable  to  a  re- 
currence of  it.  In  an  action  upon  the  policy  by  the 
widow  of  the  insured  the  judge  charged  the  jury  that 
upon  the  question  whether  peritonitis,  if  that  caused  his 
death,  was  to  be  deemed  a  disease  and  the  proximate 
cause  of  death  within  the  meaning  of  the  policy,  de- 
pended the  question  whethi^r  or  not,  before  and  at  the 
time  of  the  fall,  he  was  suffering  with  the  disease.     If 
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he  was,  then,  although  the  disease  was  agj»Tavate<l  aud 
made  fatal  bv  the  fall,  he  could  not  recover;  but  if,  ovvin<» 
to  existing  lesions  caused  by  the  disease,  he,  not  having 
the  disease  at  the  time,  peritonitis  was  stai-ted,  the  de- 
fendant was  answerable,  although,  if  there  had  been  a 
nonual  state  of  things,  the  fall  would  not  have  occa- 
sioned such  a  result.  On  appeal  these  instructions  were 
approved,  but  in  our  opinion  they  fail  to  sustain  the 
radical  proposition  in  support  of  which  they  were  cited 
in  Xatioual  Maaonic  Accident  Asft'ti  r.  Shryock^  supra. 

The  case  of  Anderson  i\  Scottish  Accident  Ins,  Co.,  supri, 
was  one  in  which  a  suit  had  been  brought  upon  a  policy 
which  provideil  that,  to  recover  und(»r  it,  an  accident 
must  be  the  direct  cause  of  death,  and  that  within  three 
months,  and  that  the  company  would  not  be  liable  for 
death  arising  from  natural  disease  although  accelerated 
by  accident.  Upon  appeal  it  was  held  that  it  had  not 
been  proved  that  the  accident  had  caused  the  death  at 
all,  and  the  court  expressly  reserved  its  opinion  as  to 
acceleration. 

In  Smith  r.  Accident  Ins,  Co,,  snpra,  the  suit  was  on  a 
policy  against  certain  accidents,  in  which  there  was  an 
express  provision  that  the  company  did  not  insure 
against  erysipelas  or  any  other  disease  or  secondaiT 
cause  or  causes  arising  within  the  system  of  the  insured 
before,  or  at  the  time  of,  or  following  such  accidental 
injury  (wiiether  causing  such  death  directly  or  jointly 
with  such  accidental  injury).  The  insured,  on  Saturday, 
accidentally  cut  his  foot  against  the  side  of  an  earthen- 
ware pan.  On  the  following  Thursday  erysipelas  was 
caused  bv  the  wound,  and  but  for  the  wound  he  would 
not  have  suffered  from  it.  It  was  held  by  a  majority  of 
the  court  that  the  insurer  was  protected  by  the  condi- 
tion, and  was  not  liable.  In  the  discussion  of  this  case 
jrreat  stress  was  laid  on  the  propcisition  that  the  policy 
expressly  excused  the  comi)any  from  liability  on  account 
of  erysipelas  which  might  supervene  as  a  result  of  an 
accident. 
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The  following  is  the  entire  report  of  Standard  Life  d 
Accidivt  Tns,  Co.  t\  Thomas,  supra: "In  this  action  upon  an 
accident  insurance  policy  to  recover  for  the  death  of  the 
insured,  the  evidence  showed  that  the  insured  fell  on  the 
12th  of  June,  bruising  his  side,  that  he  was  taken  sick  in 
a  few  days  thereafter  and  died  on  the  2d  day  of  July. 
The  physicians  testified  that  he  died  of  typhoid  fever, 
which  did  not  result,  and  could  not  have  resulted  from 
the  fall.  A  nurse  of  long  experience  testified  that  the 
insured  did  not  have  typhoid  fever.  Held,  that  the  evi- 
dence preponderates  so  decidedly  in  favor  of  the  theory 
that  the  insured  died  of  a  disease  not  brought  on  by  the 
accident  the  court  should  have  set  aside  a  v(  rdict  in  favor 
of  plaintifif." 

The  syUabus  in  Marble  v.  City  of  Worcrster,  supra,  cor- 
rectly reflects  all  that  was  involved  and  decided  in  that 
case.  It  was  as  follows:  "If  a  horse  drawing  a  vehicle, 
though  driven  with  due  care,  becomes  frightened  and  ex- 
cited by  reason  of  the  striking  of  the  vehicle  against  a 
defect  in  the  highway,  frees  himself  from  the  control  of 
the  driver,  turns,  and,  at  the  distance  of  fifty  rods  from 
the  defect  knocks  down  a  person  on  foot  in  the  highway, 
who  is  using  reasonable  care,  the  city^or  town  bound  to 
keep  the  highway  in  repair  are  not  responsible  for  the 
injury  so  occasioned,  though  no  other  cause  intervene 
between  the  defect  and  the  injuiy.  Thomas,  J.,  dissent- 
ing." 

In  National  Benefit  Ass'n  v.  Orauman,  supra,  the  applica- 
bility of  the  case  is  indicated  by  the  following  paragraph 
of  the  syllalJus:  "Where  the  risk  is  limited  to  a  case  of 
death  proximately  caused  by  physical  injuries  of  which 
there  shall  be  some  visible  external  sign,  the  complaint 
must  make  such  a  case;  but  the  fact  that  the  injui-y  pro- 
duced apoplexy  does  not  i-ender  it  any  less  the  cause  of 
death." 

This  completes  a  review  of  all  the  cases  cited  in  support 
of  the  second  paragraph  of  the  syllabus  in  National 
Masonic  Accident  Ass^n  v.  IShryock,  supra,  and  it  has  failed 
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to  convince  iis  of  the  correctness  of  the  principle  in  said 
paragraph  embodied.  In  our  opinion  the  question  of 
what  is  the  proximate  cause  of  death  in  an  action  like 
that  now  under  consideration,  is  a  question  of  fact  to  be 
determined  by  the  jury  from  a  consideration  of  the  evi- 
dence and  the  determination  of  this  question  should  not 
be  withdrawn  from  the  jury  unless,  from  an  admitted 
state  of  facts,  all  reasonable  men  fairly  exercising  their 
judgments  must  draw  the  same  conclusion.  These  propo- 
sitions are  sustained  by  the  authorities  cited  in  Travelers 
Ins.  Co,  r.  Melich  mipra,  as  well  as  by  the  adjudication  of 
this  court.  {Suiter  v.  Park  Nat  Bank,  35  Neb.  372;  Habig 
r.  Layne,  38  Neb.  743;  (Jhkago,  B.  d-  Q.  R.  Co.  v.  Hildehrand, 
42  Neb.  33;  Chicago,  B.  &  Q.  R.  Co.  v.  Landauer,  36  Neb. 
642.)  Whether  the  injury  in  this  case  was  the  proximate 
cause  of  the  death  of  Mr.  Shryock  was  purely  a  question 
of  fact,  for  it  involved  the  determination  upon  evidence 
of  the  relations  between  alleged  causes  and  effects  and 
nothing  more.  It  cannot  be  said  that  the  evidence  was 
81)  clearly  in  support  of  one  theory  that  no  reasonable 
man,  fairly  exercising  his  judgment,  could  have  refuse<l 
his  assent  thereto.  As  to  the  proximate  cause  of  the 
death  of  Mr.  Shryock  the  special  findings  of  the  jury  must 
be  deemed  conclusive,  and  in  this  condition  we  leave  this 
branch  of  the  case. 

There  was  some  contention  that  the  statements  of  Mr. 
Shryock  made  a  few  hours  afterwards  as  to  the  cause  of 
the  injury  to  him  were  not  a  part  of  the  res  ge4a%  and, 
therefore,  should  not  have  been  admitted  in  evidence. 
We  have  already  quoted  from  the  testimony  of  Mr.  Kobin- 
son,  a  witness  for  the  defendant  in  the  district  court,  and 
a  reference  to  this  quotation  will  show  that  this  witness, 
in  response  to  interrogatories  propounded  by  the  defen<l- 
ant,  repeated  these  statements  of  Mr.  Shryock,  conse- 
quently we  cannot  say  that  it  was  prejudicial  error  to 
permit  the  reiteration  of  these  same  statements  by  wit- 
nesses examined  on  behalf  of  plaintiff. 

It  was  insisted  that  there  should  hav(*  been  a  demanil 
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for  an  assessment  under  the  terms  of  the  policy  before 
suit  brought,  and  that  only  a  court  of  equity  could  grant 
relief.  In  the  policy  there  was  a  provision  that  the  asso- 
ciation did  not  agree  to  pay  to  any  certificate  holder  or 
beneficiary  a  greater  sum  than  would  be  realized  by  said 
association  from  one  assessment  of  ?2  each  upon  all  asses- 
sable holders  of  certificates,  assessable  at  the  date  of  the 
action.  It  is  provided  in  section  110,  chapter  43,  Com- 
piled Statutes,  with  reference  to  fraternal  benefit  asso- 
ciations, that  any  such  association  shall  not  be  permitted 
to  issue  a  certificate  to  exceed  the  sum  of  ?1,000  until  it 
shall  have  at  least  2,000  members.  The  certificate  in  this 
case  was  for  the  sum  of  ?3,000.  The  association  there- 
fore could  only  insist  that  it  had  less  than  2,000  members 
by  showing  affirmatively  that  it  had  been  transacting 
business  in  violation  of  the  terms  of  the  statute  which 
authorized  its  existence.  This  could  not  be  tolerated. 
As  |2  per  capita  on  a  membership  of  2,000  would  realize 
more  than  the  amount  of  the  claim  of  Mrs.  Shryock,  there 
was  no  necessity  for  invoking  the  powers  of  a  court  of 
equity  for  an  accounting  and  assessment. 

It  is  urged  that  the  court  erred  in  refusing  to  permit 
the  introduction  of  the  written  testimony  of  Dr.  Leon- 
hardt  given  on  a  former  trial.  As  this  proposed  testi- 
mony was  not  embodied  in  the  bill  of  exceptions,  it 
cannot  be  assumed  that  its  rejection  operated  to  the 
prejudice  of  the  association. 

It  is  not  considered  necessary  to  state  at  length  the 
evidence  in  relation  to  an  alleged  oral  instruction  to 
the  jury.  After  a  prolonged  deliberation  the  jury  was 
brought  into  the  court  room  that  it  might  be  ascertained 
whether  any  assistance  could  properly  be  rendered 
toward  bringing  about  an  agreement  upon  a  verdict,  and 
the  court,  on  finding  this  to  be  impossible,  sent  the  jury 
back  to  its  deliberation,  requesting,  however,  that  if  pos- 
sible the  members  should  try  to  come  to  an  agreement. 
No  sufficient  reason  for  concluding  that  this  was  preju- 
dicial has  been  advanced  and  we  can  conceive  of  none. 
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The  questions  involvetl  in  these  proeee^lin^i^s  have  been, 
in  the  main,  considered  as  p^(^neral  propositions,  whether 
they  arose  upon  the  intnulnetion  of  testimony  or  upon 
the  ji;iviuj»;  or  refusal  to  j»;ive  instructions.  We  have  con- 
sidered all  the  assignments  of  error  and  have  found  none 
to  tlie  prejudice  of  the  plaintiff  in  error.     The  judjj:ment 

of  the  district  court  is  therefore 

Affirmed. 


Chicago,  Rock  Island  &  Pacific  Railway  Company 
V.  E.  R.  (Y)WLEs,  Admlnistkatou  of  the  Estate  of 
William  1).  Felknku,  Deceased. 

F.ilbi)  March  17,1898.    No.  7922. 

MtiSteT  and  Servant:  Ixjcry  to  Servant:  Contributory  Negligence: 
Evii)EX(  E.  The  evidence  In  this  case  examined,  and  held  to  dis- 
close such  contributory  negligence  on  the  part  of  plaintiff  that  a 
verdict  and  judgment  in  his  favor  cannot  be  sustained. 

EimoR  from  the  di8trirt  oouii:  of  Jefferson  county. 
Tried  below  before  BrsH,  J.     Reversed. 

J/.  A.  Loir,  W,  F.  EvanSy  L.  W.  RilliiKjsIei/,  ami  R,  J. 
dreiue,  for  i)laintiflf  in  error. 

J.  H,  Broddif  and  John  Heasftfj  contra. 

Ryan,  C. 

ThiB  action  was  brought  by  William  D.  Felkner  in  the 
district  court  of  Jefferson  county  for  the  recovery  of  dain- 
aj^es  al levied  to  have  been  sustained  by  him  while  in  the* 
emphiy  of  the  Chicago,  Kock  Island  &  Pacific  Railway 
Company.  There  was  a  verdict,  on  which  judgment  was 
rendered  for  plaintiff  in  the  sum  of  |;2,500.  During  the 
pendency  of  this  error  proceeding  in  this  c<)urt  Felkner 
died  and  there  was  a  revivor  of  the  action  against  his 
administrator.     Tlie  parties  hen^inafter  will  be  desig- 
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nated  plaintiff  and  defendant  according  to  the  status  of 
each  when  the  case  was  in  the  district  court. 

The  ne<::lij2;euce  of  th^  defendant  charj^ed  in  the  peti- 
tion was,  in  substance,  as  follows:  February  12,  1894, 
and  for  a  long  period  prior  thereto,  plaintiff  was  a  wiper 
in  defendant's  employ  and  as  such  he  was  under  the  sole 
control,  directions,  and  orders  of  th(^  night  foreman  of 
defendant's  engine-house  at  Fairbury.  On  the  date 
above  mentioned  plaintiff  was  ordered  by  said  night 
foreman  to  take  certain  engines  in  defendant's  yards  to 
coal  chutes  in  said  vards  and  fill  the  tenders  thereof  with 
coal  and  return  the  same  to  the  engine-house  to  be  placed 
in  stalls  therein.  Pursuant  to  said  orders,  at  about  10 
o'clock  P.  M.,  on  said  day,  plaintiff  took  one  of  defend- 
ant's engines  from  the  side  track  on  which  it  stood  and 
caused  it  to  be  propelled  to  defendant's  .coal  chutes  and 
thereupon  filled  the  tender  with  coal.  In  the  perform- 
ance of  the  work  required  of  him  to  be  performed  it  be- 
came necessary  for  plaintiff  to  climb  from  the  cab  of 
said  engine  to  the  top  of  the  tender  or  tank  thereof  and, 
by  the  use  of  a  shovel  provided  by  defendant  for  that 
purpose,  to  remove  the  coal  or  a  part  thereof  from  the 
apron  of  the  coal  chute  into  the  tender  and  to  scatter  the 
same  around  therein,  to  permit  said  apron  to  be  elevated 
to  its  proper  place.  Plaintiff  alleged  further  that  he, 
for  the  purpose  aforesaid,  did  climb  from  the  cab  to  the 
top  of  the  tank,  and,  after  having  hoisted  the  apron  and 
adjusted  the  coal,  attempted  to  climb  back  from  the  top 
of  said  tender  into  the  cab,  in  order  to  start  said  engine 
and  move  the  same  to  the  place  to  which,  by  the  defend- 
ant's said  foreman,  he  had  been  directed  to  return  it. 
While  plaintiff  was  climbing  from  the  top  of  the  tender 
into  the  cab  of  the  engine  he  was,  as  he  alleged  in  his 
petition,  thrown  violently  from  the  top  of  said  tank  or 
tender,  a  distance  of  twelve  feet,  to  the  ground  and  seri- 
ously and  permanently  injured.  The  agencies  which 
caused  his  being  thus  thrown  were  at  considerable  length 
described  in  the  petition,  and,  summarized,  are  as  fol- 
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lows:  (1)  The  failure  of  the  defendant  to  light  the  yards 
in  the  vicinity  of  the  coal  chutes;  (2)  the  failure  of  de- 
fendant to  provide  plaintiff  with  a  lantern  or  light  of 
any  kind;  (3)  the  failure  of  defendant  to  provide  any 
steps,  holds,  or  other  means  by  which  plaintiff  could 
safely  climb  from  the  top  of  the  tank  or  tender  to  the 
floor  of  the  cab,  when  so  required  to  do  in  the  perform- 
ance of  the  w^ork  required  of  him;  (4)  that  defendant  had 
knowingly  and  negligently  permitted  the  iron  strap,  by 
which  the  tool-box  on  the  right  side  of  said  tank  or  ten- 
der was  fastened  and  locked  in  its  place,  to  become 
broken  and  out  of  repair  and  to  stick  up  over  the  top  of 
said  tool-box;  (5)  that  the  work  plaintiff  was  then  per- 
forming was  entirely  outside  his  duties  as  a  wiper  and 
a  work  he  was  not  accustomed  to  perform,  and  that  de- 
fendant neglected  and  failed  to  give  plaintiff  any  instruc- 
tions regarding  the  proper  and  safe  manner  of  perform- 
ing the  work;  (6)  that  defendant  should  have  required  an 
hostler  to  run  said  engine  to  and  from  the  coal  chutes, 
and  if  this  had  been  done,  it  would  not  have  been  neces- 
sary for  plaintiff  to  attempt  to  climb  from  the  top  of  the 
tank  to  the  floor  of  the  cab  at  said  time  and  place,  but 
defendant  carelessly  and  negligently  failed  to  cause  its 
engine  hostler  to  run  said  engine  to  and  from  the  coal 
chutes,  but  required  plaintiff  to  do  this  in  addition  to  the 
work  of  loading  the  tender  with  coal,  thereby  requiring 
the  plaintiff  to  do  the  work  of  two  men. 

In  considering  the  evidence  we  should  bear  in  mind 
the  fact  that  the  jury  found  for  the  plaintiff,  and  that 
from  this  circumstance  it  is  presumable  that  the  testi- 
mony of  plaintiff  was  accepted  as  true,  rather  than  such 
as  was  in  conflict  therewith.  The  fifth  and  sixth  of  the 
above  assignments  of  negligence  should  be  rejected  from 
consideration,  for  the  reason  that  the  injury  complained 
of  cannot,  either  upon  the  averments  of  the  petition,  or 
upon  plaintiE's  own  testimony,  be  attributed  to  the  fact 
that  plaintiff  ran  the  engine  to  the  coal  chute,  or  to  the 
fact  that  he  was  not  accompanied  by  an  hostler.     The 
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accident  happened,  according  to  his  own  theory,  after  the 
coal  had  been  emptied  from  the  chute  into  the  tender 
and  while  the  engine  was  not  in  motion.  Whether  the 
movements  of  this  engine,  while  coming  to  the  (»hute  had 
been  under  the  control  of  an  hostler  or  of  some  other  per- 
son was  therefore  immaterial,  for  the  injury  was  not  at- 
tributed to  the  engine's  movement  and  we  cannot  con- 
sider the  proposition  that,  if  there  had  been  an  hostler 
in  charge,  the  plaintiff  might  have  done  differently.  The 
other  assignments  of  negligence  may  be  grouped  under 
three  heads,  of  which  the  first  was  the  failure  to  furnish 
proper  light;  the  second  was  the  failure  to  provide  steps, 
holds,  or  other  means,  by  which  plaintiff  could  safely 
climb  from  the  top  of  the  tank  to  the  floor  of  the  cab; 
and,  third,  that  defendant  knowingly  permitted  the  strap 
on  the  tool-box  to  become  broken  and  to  project  above 
the  .top  of  said  box.  There  was  no  evidence  that  this 
strap  ever  was  broken,  but  the  testimony  of  plaintiff 
was  that  he  thought  that,  in  the  darkness,  he  stum- 
bled upon  it.  What  importance  should  be  attached  to 
the  existence  of  this  strap  is  therefore  properly  referable 
to  the  importance  to  be  attached  to  the  claim  that  there 
was  an  insufficiency  of  light  and  of  means  for  furnishing 
light.  There  was  no  attempt  to  show  that  the  tender 
could  have  been  provided  with  steps,  holds,  or  other 
means  whereby  plaintiff,  with  safety,  might  have  de- 
scended from  the  top  of  the  tender  or  tank  to  the  floor 
of  the  cab.  There  is,  therefore,  to  be  considered  but  one 
general  proposition,  and  that  is  the  want  of  light  to  en- 
able plaintiff  from  the  top  of  the  tank  to  reach  the  floor 
of  the  cab.  This  general  proposition  is  divisible  into  two 
elements — the  failure  to  light  the  yards  and  the  failure 
to  provide  a  lantern,  but  these  need  not  be  considered 
separately.  From  the  averments  of  the  petiticm  it  has 
already  been  made  to  appear  that  before  the  accident 
happened  plaintiff  had  safely  taken  the  engine  to  the 
chute,  filled  its  tender  with  coal,  and  necessarily  had 
gone  to  the  top  of  the  tank,     lie  was  provided  with  a 
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torch  which,  while  he  was  filling  the  tender,  r(  sted  on  the 
cab  of  the  enf»ine.  This  torch  was  extin{?uished  before 
plaintiflf  had  completed  the  distribution  of  coal  in  the 
tender  and  he  was  thereafter  left  in  darkness  to  shovel 
the  coal  as  best  he  could.  He  testified  that  after  he  had 
put  up  the  chute  he  went  to  get  his  torch  and  get  down, 
and,  in  climbing  on  the  right  hand  side  of  the  tender,  he 
slipped  on  something  and  fell  to  the  frozen  ground. 
After  testifying  as  above  plaintiff  was  again  interrogated 
concerning  the  accident,  and  testified  as  follows: 

Q.  How  did  it  happen  that  you  fell? 

A.  Because  I  did  not  have  any  light  to  see  with. 

Q,  You  stated  something  about  stumbling.  What  did 
you  say  about  that? 

A.  I  stumbled  on  something;  I  cannot  tell  what  it 
was. 

Q.  Where  did  you  try  to  get  down? 

A.  I  tried  to  get  down  on  the  side  of  the  tender  and  get 
down  into  the  cab. 

Q.  Whereabouts? 

A.  Bight  on  the  top  of  the  tool-box. 

Q.  Down  at  the  end? 

A.  Down  at  the  end  between  the  engine  and  the  ten- 
der, between  the  cab  and  the  tender. 

Q.  Was  there  any  step  there  to  get  down? 

A.  No,  sir. 

Q.  Well,  did  you  look  afterwards  to  see  what  you 
stumbled  on? 

A.  Yes. 

Q.  What  did  you  find  there? 

A.  I  found  a  piece  of  strap-iron  sticking  up  on  what  is 
called  the  hitch,  over  the  tool-box.  I  could  not  tell 
whether  it  was  that  I  stumbled  on  or  not. 

Q.  That  is  upon  the  top  of  the  tank,  is  it? 

A.  Yes,  sir. 

On  cross-examination  plaintiflf  testified  that  he  began 
to  work  for  the  defendant  at  Fairbury  in  1891,  and  since 
that  date  had  been  in  its  employ  about  half  the  time  until 
22 
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the  accident,  and  that  much  of  the  time  he  was  in  the 
employ  of  the  company  he  was  a  wipt^r.  Being  recalled 
for  cross-examination  plaintiff  testified  as  follows: 

Q.  When  you  were  up  and  the  light  had  gone  out  you 
was  going  to  state  something,  as  I  understood,  about  the 
wind.     Do  you  remember  what  you  were  going  to  say? 

A.  I  remember  now.  I  went  to  light  the  torch,  but  it 
was  so  windy  I  could  not  light  it  on  top  of  the  tender  to 
see  to  get  down  by. 

Q.  The  whole  tender  was  then  filled  with  coal? 

A.  Yes,  sir. 

On  a  further  subsequent  cross-examination  plaintiff 
gave  the  following  testimony: 

Q.  You  stated  you  were  on  the  tender  when  you  fell? 

A.  Yes,  sir. 

Q.  The  tender  was  which  way  from  the  engine? 

A.  The  tender  was  east  of  the  engine. 

Q.  You  was  on  the  right-hand  side  of  the  tender? 

A.  On  the  tender  or  the  tank. 

Q.  What  part  of  the  tank  were  you  standing  on  when 
you  fell? 

A.  On  the  tool-box  some  place. 

Q.  Near  the  tool-box? 

A.  On  the  top  of  it  or  near  it,  I  could  not  say  positively. 

Q.  You  could  not  say  whether  you  was  on  the  top  or 
near* the  tool-box? 

A.  No,  sir. 

Q.  How  wide  a  space  do  you  think  you  walked  on  at 
that  place? 

A.  Well,  I  should  judge  it  was  a  foot  and  a  half. 

Q.  What  had  been  the  width  of  the  space  you  had 
walked  on  from  the  time  you  started  to  go  to  get  the 
torch?  You  say  you  walked  some  distance  before  you 
fell. 

A.  I  stumbled  over  the  coal  to  get  the  torch.     Yes,  sir. 

Q.  How  far  had  you  been  from  the  torch  when  you  fii-st 
started  to  get  it? 

A.  Perhaps  to  the  back  end  of  the  tender. 
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Q.  That  would  be  about  how  far,  Mr.  Felkner,  as  near 
as  you  can  give  it? 

A.  In  the  neighorhood  of  six  or  eight  feet. 

Q.  And  the  space  you  was  walking  on  was  about  how 
wide? 

A.  Well,  I  could  not  say  positively  that  I  staggered  on 
it  at  the  farther  end.  I  climbed  over  the  coal  and  started 
to  get  my  torch. 

The  testimony  of  the  plaintiff  with  reference  to  the 
happening  of  the  accident  has  been  given  with  circum- 
stantial minuteness  to  show  just  how  it  was  described  by 
plaintiff  himself.  The  substance  of  his  testimony  we 
think  is  correctly  summarized  in  the  following  statement. 
He  stopped  the  engine  in  sucli  a  position  that  the  tender 
could  be  filled  from  the  chute  and  then,  or  before  that 
time,  placed  his  lighted  torch  on  the  top  of  the  cab.  While 
filling  and  arranging  the  coal  in  the  tender  the  torch  was 
extinguished.  Having  finished  the  arrangement  of  the 
coal  in  the  tender,  plaintiff'  attempted  to  walk,  at  first, 
I>erhap8,  on  the  coal,  but  at  any  rate  when  the  accident 
happened,  nn  the  tank  from  near  the  rear  end  of  the  ten- 
der, to  the  cab.  This  tank  was  about  a  foot  and  one-half 
in  width  and  on  it  there  was  a  tool-box,  of  which  the  toj) 
could  be  fastened  down  by  meaus  of  a  hasp.  The  theory 
of  plaintiff  was  that  he  probably  stumbled  on  this  hasp 
and  fell  to  the  ground  and  was  thereby  seriously  injured. 
There  was  no  explanation  by  plaintiff  as  to  why  he  failed 
to  walk  upon  the  coal  instead  of  the  tank,  though  he  was 
examine<l  on  that  subject.  He  admitted  that  he  fully 
knew  how  the  engine^  the  tender,  and  the  tank,  were  con- 
structed, and  how  thej  were  situated  with  reference  to 
each  other,  and  yet  that,  of  his  own  accord,  he  took  the 
risk  of  being  able,  in  the  darkness,  to  w«alk  on  the  tank, 
knowing,  as  he  must  have  known,  that  in  following  the 
tank  he  must,  in  some  way,  get  over  the  tool-box  resting 
upon  it.  This  testimony  was  undisputed;  indeed,  no  per- 
son other  than  plaintiff  was  able  to  testify  with  relation 
to  these  particular  matters.     Though  it  is  conceded,  as 
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plaintiff  claims,  that  the  foreman  improperly  required 
plaintiff  to  fill  the  tender  lighted  only  by  a  torch,  it  would 
be  a  most  violent  assumption  to  suppose  that  this  fore- 
n'lan  was  required  to  anticipate  that,  if  his  torch  should 
be  extinguished,  plaintiff,  in  the  darkness,  would  attempt 
the  perilous  feat  which  he  admits  was  attempted  by  him. 
As  a  matter  of  fact  the  injuries  he  sustained  were,  upon 
his  own  showing,  attributable,  in  a  very  large  degree,  if 
not  entirely,  to  his  own  negligence.  The  judgment  of  the 
district  court  is  therefore  reversed. 

Reversed  and  remanded. 


McCormick  nARVESTiNG  Machine  Company  v.  John  Q. 

GUSTAFSON. 

F11.ED  March  17, 1898.    No.  7906. 

Action  on  Note:  Answkr:  Counter-Claim.  In  an  action  for  Judgment 
on  certain  promissory  notes  the  defendant  answered  that  the  notes 
had  been  given  for  a  combined  reaper  and  binder,  in  place  of 
which,  if  it  did  not  work  to  defendant's  satisfaction,  plaintiff  had 
agreed  to  furnish  a  new  machine.  Held,  That  proof  by  defendant 
that  the  machine  had  been  made  to  work  to  his  satisfaction  at  one 
time,  but  that  afterwards  it  had  failed  to  work  well,  did  not  en- 
title the  defendant,  under  the  averments  of  his  answer,  to  establish 
a  counter-claim  for  damages  and  thus  cancel  the  notes  given  by 
him. 

Error  from  the  district  court  of  Wayne  county.  Tried 
below  before  Robinson,  J.     7?  rrnmL 

A.  .4.  Welch,  for  phiintiflf  in  error. 

Frank  Fidlvr,  contra. 

Kyan,  C. 

The  McCormick  Harvesting  Comi)any  sought  judg- 
ment in  the  distri(*t  court  of  Wayne  county  upon  three* 
promissory  not(»s  made  to  it  Oct(»ber  13,  1891,  by  John 
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G.  Gustafson.  In  his  answer  the  defendant  allegeil  tbat 
he  purchased  from  plaintiff  a  self-binder  and  reaper  for 
which  the  notes  sued  on  were  given;  that  at  the  pur- 
(liase  of  said  machine  and  executing  the  notes  the  plain- 
tiff warranted  said  machine  to  do  good  work  and  to 
defendant's  satisfaction,  and  that  thereupon  defendant 
imrchased  said  machine  and  executed  said  notes.  It 
was  alleged  in  the  answer  that  the  machine  neither  did 
j,^ood  nor  satisfactory  work,  and  that  plaintiff,  though 
notified  of  the  failure  in  these  respects,  had  failed  to 
make  the  machine  work,  from  which  failure  it  wa«  al- 
leged that  the  defendant  had  been  greatly  damaged,  as 
the  machine  was  worthless  and  of  no  vjllue  to  him.  Tt 
was  furthermore  averred  in  the  answer  tliat  plaintiff  had 
promised  and  agreed  with  defendant  that  if  said  ma- 
chine did  not  do  good  work  and  to  defendant's  satisfac- 
tion, plaintiff  would  take  back  the  machine  and  replace 
it  with  a  new  one,  and  that  defendant  had  notified  plain- 
tiff of  the  defective  working  of  said  machine,  but  that 
plaintiff  had  failcnl,  neglected,  and  refused  to  replace 
said  machine  with  a  new  one  and  comply  with  the  terms 
of  its  agreement  in  that  regard,  whereby  defendant  had 
been  damaged  in  the  sum  of  |200,  for  which  sum  he 
asked  judgment.  By  a  reply  these  allegations  were  de- 
nied, and  on  a  trial  there  was  a  verdict  for  defendant, 
upon  which  verdict  a  judgnu^nt  was  rendered  for  (*()sts. 
The  above  averments  of  the  answer  may  be  reduced 
to  a  simpler  form.  They  were,  in  effect,  first,  that  th»/ 
machine  w^as  sold  with  a  warranty  that  it  would  do  good 
work  satisfactorily  to  defendant;  second,  that  if  this 
warranty  failed,  plaintiff  would  furnish  a  new  machine; 
third,  that  it  had  failed  .to  fulfill  the  warranty;  and, 
fourth,  that  i>laintiff,  upon  being  notific^d  of  this  failure, 
had  neglected  and  refused  to  furnish  a  new  machine,  by 
reason  of  w^hich  failure  the  defendant  had  been  damaged. 
iU  the  answer  there  was  no  denial,  excerpt  that  '^Defend- 
ant •  *  *  denies  that  he  is  in  any  way  indebtcMl  to 
plaintiff."     With  only  this  denial  of  a  mere  conclusion 
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plaintiff  was  entitled  to  a  jndjiinent  for.  the  amount  of 
its  notes,  unless  the  four  abov(»  propositions  wen^  estab- 
lished by  the  proofs.  We  shall  therefore  (on^ider  th^* 
evidenee,  especially  as  it  b(»ars  upon  the  last  of  thes<* 
propot  itions.  The  nuichine  was  sold  to  (rrstifson  about 
the  middle  of  July,  1891.  From  the  testimony  of  the 
defendant  himself  it  seems  that  he  used  this  machine  in 
the  summers  of  1891  and  1^92  for  cuttiuj^  all  his  small 
j»rain,  but  that  durinji;  both  of  these  seasons  he  mad(^ 
repeated  complaints  to  the  agents  of  plaintiff  that  the 
machine  failed  to  do  good  work,  and  that  in  Cims.^iuence 
of  these  complaints  experts  for  the  plaintiff  frequently 
endeavored  to  put  it  in  running  order.  In  the  year  1893 
there  was  trouble  with  the  machine  again,  and  plaintiff 
sent  another  exjiert,  whose  efforts  seem,  from  defend- 
ant's evidence,  to  have  be(»n  more  successful  than  any 
preceding  efforts.  At  this  point  we  shall  take  up  the 
testimony  of  the  defendant  in  his  own  language,  which 
was  as  follows: 

Q.  Did  he  succeed  in  making  it  work? 

A.  Well,  he  worked  with  it  not  verv  mu(*h:  stood  thero 
in  the  yard  a  while  nnd  he  told  me  to  go  and  hitch  up  th<* 
horses,  and  we  went  into  the  tiehl  and  cut  two  acres  and 
he  got  it  to  bind  about  half  nioie  than  before,  and  he 
got  it  to  bind  so  that  it  would  not  mi-s  only  now  and 
then.  And  we  W(  nt  roiiml — we  cut  about  two  a'Tes, 
about  an  acre  and  a  half  in  the  piece  I  had  left,  and  we 
went  around  th(»  wheat  fi<^ld  with  twentv-flve  acres  in, 
and  I  would  not  say  that  I  missed  more  than  one  or  two 
sheaves. 

Q.  How  did  it  work  aft(»r  that? 

A.  He  said  come  to  town".  We  had  a  full  talk  out 
there.  I  said,  ''It  is  a  shame  to  let  me  go  this  wav  if 
there  was  a  man  that  couM  tix  it  and  then  have  men 
come  all  the  way  from  Omaha  and  work  hard  and  could 
not  make  it  work,-'  and  I  said,  ''You  come  and  don't  work 
har<l  and  you  r.'.ake  it  \voi*k,''  and  he  said,  "Come  to  town 
this  afternoon  and  pay  for  that  machine,"  and  I  said,  '*! 
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show  you,''  and  I  said,  "You  fix  it  sooner;"  and  I  went  to 
town,— thought  I  would  see  somebody  that  would  know 
something  about  it, — and  I  said,  "The  machine  is  run- 
ning lots  better  now,  and  if  the  machine  works  that  way 
I  will  pay  for  it,"  »  »  ♦  Well,  he,  this  general  agent, 
wanted  me  to  pay.  I  got  some  letters  from  him.  I  cannot 
think  what  his  name  is  till  I  look  at  it.  It  is  the  one  that 
was  here  last  time.  He  said  I  should  pay  them  notes. 
I  said,  "I  won't  till  I  cut  the  rest  of  it,  and  if  it  keeps  that 
way  I  shall,  and  if  it  goes  back  I  won't;"  and  he  says, 
"You  have  to,"  and  he  said,  "I  sue  and  beat  you  and  take 
it  to  the  supreme  court." 

Q.  What  did  he  do  after  that? 

A.  Nothing,  and  I  haven't  seen  anything  of  them  since. 

Q.  You  went  back  and  tried  to  cut  with  it? 

A.  I  went  back  and  it  went  back  and  wouldn't  cut 
again,  and  I  just  left  it  and  bought  me  another  machin^^. 

If  the  verdict  of  the  jury  can  be  at  all  sustained  it  must 
be  upon  this  testimony  alone,  for  none  of  defendant's 
witnesses  testified  to  more  than  the  failure  of  the  ma- 
chine to  do  good  work,  while  the  testimony  of  sucli  wit- 
nesses of  plaintiff  as  testified  to  this  transaction  was  to 
the  effect  that  at  this  trial  of  the  machine  it  did  work 
which  was  good  and  perfectly  satisfactory  to  the  def<»nd- 
ant  It  is  true  there  was  other  evid<^nce,  for  instance  on 
behalf  of  i>laintiff,  that  the  failure  was  alone  that  of  the 
binding  ajiparatus,  which  could  have  been  replaced  at  a 
trifling  expense,  but  these  facts  were  not  pleaded.  For 
the  defendant  there  was  testimony  tliat  after  the  above 
trial  of  the  machine  it  became  as  worthlf^ss  as  before; 
but  this  consideration  could  not  avail  the  di  feudant,  for, 
tested  bv  the  averments  of  his  answer,  his  relief  was  con 
fined  to  the  substitution  of  a  new  machine  if  that  which 
he  had  purchased  did  not  work  to  his  satisfaction.  Ac- 
cording to  his  ow^n  testimony  the  defendant's  latest  ex- 
pression to  plaintiff  or  to  plaintiff's  agent,  was  of  his 
satisfaction  wuth  the  working  of  the  machine.  On  thi* 
theory  of  his  answer  he  was  entitled  to  have  his  machin(» 
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repaired  and  made  to  work  satisfactorily,  and  to  the 
efforts  to  bring  about  these  results  he  had  a  right  to  fix 
a  limit  at  which  a  new  machine  must  be  furnished  him. 
Under  the  averments  of  his  answer,  however,  his  remedy 
was  strictly  confined  to  this  right  of  substitution.  In 
other  words,  if  the  firat  machine  did  not  work  to  suit 
him,  he  had  an  option  to  exchange  it  for  another,  but 
until  this  option  was  exercised  and  a  new  machine  was 
denied  him,  he  was  not  entitled  to  plt-ad  damages  by  way 
of  counter-claim  against  the  amount  of  his  notes.  This 
remedy  was  not  available  as  a  defense  in  the  strict  sense 
of  that  term,  it  was  rather  a  counter-claim  which,  when 
it  arose,  might  be  pleaded  affinnatively.  When  avail- 
able the  rule  conforming  the  proofs  to  the  pleading 
would  be  the  same  as  is  applicable  to  evid(*nce  offered 
to  sustain  the  averments  of  a  petition,  and  this  rule  is 
that  the  averments  and  proofs  must  correspond.  {Imhoff 
V.  HoKSc,  36  Neb.  28;  Poicdvr  Hirer  Lire  aSVocA:  Co.  v,  Lamhy 
38  Neb.  339;  Trarir  r.  ,'<hacfl(\  33  Neb.  531;  Luce  r.  Foster, 
42  Neb.  818.)  The  evidence  did  not  sustain  the  defend- 
ant's counter-claim  as  i)leaded  and  the  judgment  of  the 
district  court  is  therefore 

Reversed. 


T.  E.  Hall  et  al.  v.  State  of  Nebrasica,  ex  rel.  Fred 

Rexaud. 

Filed  March  17,1898.    No.  9839. 

1.  County  Drainage:  Finds.  The  provisions  of  chapter  89,  article  1, 
Compiled  Statutes,  examined,  and  hrUl  to  require  the  formation 
of  a  special  ditch  fund,  which  alone  is  available  for  payments  for 
improvements  made  entirely  within  a  single  county,  under  the 
provisions  of  said  article,  and  that  for  the  purpose  of  making  such 
payments  moneys  can  only  be  obtained  from  the  county  general 
fund  by  borrowing  as  provided  by  section  26  of  said  article. 
Ra(jan,  C,  dissenting. 

2. : :  Mandamvs.  By  mandamus  a  board  of  county  com- 
missioners cannot  be  compelled  to  provide,  through  a  use  of  the 
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county  general  fund,  for  the  payment  of  a  warrant  which,  upon 
its  face,  requires  that  payment  thereof,  when  made,  shall  be 
dh&rged  to  a  certain  design'suted  ditch  fund. 

Error  from  the  district  court  of  Burt  county.  Tried 
below  before  Keysor,  J.     Reversed. 

W.  G.  Sears,  for  plaintiffs  in  error. 

H.  H.  Bawes,  contra. 

Ryan,  C. 

The  error  alleged  in  this  proceeding  was  the  allowance 
of  a  writ  of  mandamus  by  the  district  court  of  Burt 
county.  By  assignment,  the  relator  was  the  holder  of  a 
written  instrument  of  the  following  form: 

"No.  10.     State  of  Nebraska,  Bitrt  County.  f2,670.5(). 

''Tekamah,  July  5th,  1889. 
^^Treasurer  of  Burt  County:    Pay  A.  E.   VVyckoff,  or 
bearer,  twenty-six  hundred  sev(*nty  and  flfty-six  one-hun- 
dredths  dollars,  and  charge  to  ac<ount  of  Peterson  ditch 
fund.  -      L.  J.  MATiMES'raN, 

"Go.  Vlerk. 
<*T.  E.  Haix, 
"(7A.  Board  dm'rs.'' 

This  warrant  was  presented  to  the  county  treasurer 
and  indorsed  not  paid  for  want  of  funds.  On  it  there 
were  credited  several  payments,  so  that  there  remained 
a  balance  unpaid  of  but  |1,025,  when,  in  this  action,  there 
was  made  the  application  for  a  mandamus  requiring  the 
county  board  of  supervisors  of  Burt  county  to  levy  a  tax 
on  the  taxable  property  of  said  county  and  include  the 
'same  in  the  levy  for  the  year  1897,  in  a  suflBcient  sum  to 
pay  the  balance  unpaid  on  said  warrant.  There  was  an 
answer,  to  the  several  paragraphs  of  whi<!h  a  general 
demurrer  was  interposed  and,  except  as  to  one  para- 
graph, exclusive  of  the  general  denial,  sustained.  With 
reference  to  the  facts  pleaded  in  this  paragraph  there 
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was  a  trial,  which  resulted  in  a  finding  adverse  to  the 
existence  of  such  pleaded  facts,  and  upon  this  finding; 
and  the  ruling  on  the  demurrer  there  was  directed  to 
issue  a  peremptory  writ  as  prayed. 

It  was  recited  in  the  alternative  writ  that  the  above 
warrant  was  issued  to  A.  E.  Wvckoff  for  the  construe- 
tion  of  a  ditch  in  Burt  county,  known  as  the  Petei'son 
ditch,  and,  on  its  face,  the  payment  of  this  warrant  when 
it,  by  the  county  treasurer,  should  be  paid  was  required 
to  be  charged  to  account  of  ^'Peterson  ditch  fund."  In 
the  argument  of  the  case  it  was  conceded  by  both  parties 
that  the  warrant  in  questi<m  Iiad  btvu  i>sucd  under  the 
provisions  of  chapter  89,  article  1,  Compiled  Statutes. 
This  article  makes  i)ro visions  that  the  county  commis- 
sioners of  anv  countv  mav  cause  to  be  located  and  con- 

•  •         • 

structed,  straightened,  widened,  altered,  or  deepened, 
any  ditch,  drain,  or  water  cours(%  when  the  same  is  neces- 
sary to  drain  any  lot,  lands,  j)ublic  or  corporate  road,  or 
railroad,  and  will  be  ccmdueive  to  the  public  health, 
convenience,  or  welfare.  It  is  required  that  the  petition, 
on  which  the  county  board  may  assume  to  act,  shall  be 
signed  only  by  ownca-s  of  lots  or  lands  to  be  benefited  by 
the  proposed  improvement.  On  presentation  of  such  a 
petition  the  board  may  avail  itself  of  the  assistance  of  a 
surveyor  or  engine(T,  if  it  choose-s  so  to  do;  but  it  shall 
view  the  line  of  the  propose^l  improvement  and  determine 
by  actual  view  of  the  pr(»mis<*s  along,  and  in  the  vicinity 
thereof,  whether  the  improv(»ment  is  necessary,  or  will 
be  conducive  to  the  public  health,  conv(*nience,  or  wel- 
fare, and  whether  the  line  described  is  the  best  route, 
and  shall  report  their  findings,  which  shall  b<»  recorded 
by  the  county  clerk.  After  these  preliminaries  the  com- 
missioners are  reiiuired  to  direct  the  line  to.  b<?  estab- 
lished by  a  survey,  and  to  be  marked  by  stakes.  The 
engineer  or  surveyor  who  is  intriisttMl  with  the  work  just 
indicatenl  is  also  riMjuired  to  return  a  scludule  of  all  lots, 
land,  public  or  corporate  roads,  or  railways  that  will  b:» 
benefited  by  the  proposed  improvem(*nt,  whether  such 
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benefited  property  abuts  upon  tlie  iniprovcMuent  or  not. 
Witli  this  s<*lie<lule  there  is  required  to  be  fih^l  an  appor- 
tionment of  a  number  of  linear  fee^t  and  oubio  yards  to 
each  lot,  tract  of  land^  road,  or  railroad,  according  to 
the  benefits  which  will  result  to  ea(*h  from  th(»  improve- 
ment, and  an  estimate  of  the  cost  of  location  and  con- 
struction to  each  and  a  specification  of  the  manner  in 
which  the  impix)vement  shall  be  made  and  completed. 
Within  thirty  days  after  the  compliance  by  the  surveyor 
or  engineer  with  the  above  re(]uirements  the  county 
clerk  is  required  to  fix  a  day  for  hearing,  of  which  hear- 
ing notice  issued  by  said  clerk  must  be  serv<Ml  upon  each 
owner  of  property  who  will  be  affected  by  the  proi)os(»d 
improvement.  Subsequently,  the  county  connuissicmers. 
when  they  find  due  service  of  the  above  notice  has  been 
made  upon  the  owners  of  property  to  be  affc(*t(Ml,  shall 
examine  the  report  of  the  surveyor  or  engineer  and  the 
apportionment  by  him  made,  and,  if  the  latter  is  in  all 
respects  fair  and  just  according  to  benefits,  shall  a]^- 
prove  and  confirm  the  same.  If  they  find  said  apportion- 
ment unfair  or  unjust,  they  shall  so  order  and  so  amen<l 
it  as  to  make  it  fair  and  just  according  to  benc^fits.  After 
the  action  indi<'ated  has  been  taken  by  the  county  com- 
missioners, the  persons  specially  affected  by  the  pro- 
posed improvement  may  assert  their  rights  and,  by  ajj- 
peal,  secure  redress  of  their  wrongs.  In  any  event  the 
several  amounts  are  to  be  assessed  against  each  tract  in 
proportion  to  the  benefits  thereto.  The  })rovisions  of 
section  19,  chapter  89,  article  1,  Comi»ile(l  Statut(*s,  are 
as  follows:  "The  work  shall  be  done  under  the  super- 
vision of  the  surveyor  or  engincM^r  appoiuteil  by  the  com- 
missioners, and  when  a  part  not  h^ss  than  one-fourth  of 
thei)ortion  in(*luded  in  any  contract  is  <-omi)leti'd  accord- 
ing to  the  specifications,  he  shall  give  the  contractor  a 
certificate  ther(»of,  showing  the  ])r*>i)oilioiial  amount 
which  the  contractor  is  entith^l  to  be  paid  according  to 
the  teims  of  the  contract,  and  the  ccmnty  clerk  shall, 
upon  the  presentation  of  such  certificati*,  draw  his  war- 
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rant  upon  the  treasurer  for  seveutj -five  per  cent  of  the 
amount,  and  the  treasurer  will  pay  the  same  out  of  any 
funds  in  the  treasury  applicable  to  such  purpose;  Pro- 
vided, That  no  proportional  amounts  shall  be  certified  or 
paid  unless  the  whole  of  such  contract  exceeds  two  thou- 
sand lineal  feet."  Section  2G  of  the  article*  just  referred 
to  is  in  this  language:  "The  board  of  county  commis- 
sioners of  any  county  in  this  state  are  hereby  authorized 
whenever  they  deem  it  necessary  to  create  a  county  dit(*h 
fund,  to  consist  of  taxes  collected  on  county  levies,  an<l 
all  balances  remaining  unex{)ended  of  special  ditch  funds 
arising  from  excess  of  assc^ssments  ma<le  on  ditch  im- 
provements after  the  expenses  thereof  have  been  fully 
paid,  and  the  commissioners  are  hereby  authorized, 
whenever  necessary,  to  borrow  from  the  county  general 
fund  for  the  benefit  of  the  above  named  ditch  fund,  and 
all  money  so  borrowinl  shall  be,  as  soon  as  practicable, 
returned  to  the  county  general  fund."  It  is  perhaps  well 
to  sav  that  in  this  entire  article  there  is  to  be  found  no 
provision  authorizing  the  levy  of  a  gem^ral  tax  for  the 
payment  of  improvements  of  the  class  therein  contem- 
plated, except  where  such  improvement  is  located  in 
more  than  one  countj'.  When  this  is  the  case  the  board 
of  commissioners  of  each  county  is  specially  authorized 
tio  levy  a  general  tax,  not  exceeding  one  mill  on  the  dollar 
of  the  assessed  valuation  of  the  county,  sufficient  for  the 
location  and  construction  of  such  portions  of  the  respec- 
tive ditches  as  may  be  located  by  them,  or  by  the  com- 
missioners of  two  or  more  counties,  as  may  be  appor- 
tioned to  such  county,  and  the  removal  of  any  obstruc- 
tion that  may  accumulate  in  any  i)ortion  of  any  ditch. 
(Compiled  Statutes,  ch.  89,  art.  1,  sec.  25.) 

The  reference  in  section  2(5  to  "taxes  collected  on 
county  levies"  obviously  refers  to  such  tax(s  as  may  be 
collected  un(l<»r  the  provisions  of  section  25,  and  to  none 
other.  Under  the  provisions  of  section  2i),  the  board  of 
county  commissioners,  if  it  deems  such  a  course  advisa- 
ble, may  create  a  special  fund  made  up  of  these  taxes 
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and  all  balances  remaininp;  nnexpended  of  special  ditch 
funds  arising  from  excess  of  assessments  made  on  ditch 
improvements  after  the  expenses  thereof  have  been  fully 
paid.  Whenever  it  is  necessary,  the  county  commis- 
sioners are  authorized  by  se<  tion  2(>  to  borrow  from  the 
county  general  fund  for  the  benefit  of  said  ditch  fund, 
but  all  money  so  borrowed  shall  be,  as  soon  as  practica 
ble,  returned  to  the  county  general  fund.  The  provisions 
of  section  19  have  been  quoted,  and  the  scope  of  this  law 
quite  fully  described,  to  show  that  when  the  procei^ds  of 
the  special  assessments  come  into  the  hands  of  the  county 
treasurer,  they  are  regarded  by  the  statute  as  C(mstitut- 
ing  a  special  fund  to  be  applied  in  the  payment  of  the 
improvement  as  it  progresses,  and  the  requirement  that 
the  county  treasurer  shall  make  these  payments  is  in  no 
degree  dependent  upon  the  action  of  the  board  of  county 
commissioners  authorizing  such  payments.  It  seems, 
however,  that  the  legislature  apprehended  that  under 
certain  circumstiinces  special  funds  applicable  to  pay- 
ments for  improvements  of  this  chara(?ter  might  properly 
be  placed  under  the  control  of  the  board  of  county  com 
missionei*H,  and  in  that  event  the  board  was  authorized, 
in  a  certain  si)ecified  manner,  to  create  a  county  ditch 
fund.  It  was  also  contemplated  by  the  legislature  that 
emergencies  might  require  the  use  of  more  money  than 
such  ditch  fund  might  contain,  and  in  the  event  of  such 
contingency  arising  there  was  given  a  discretion  to  the 
county  board  to  borrow  from  the  general  fund  for  the 
benefit  of  the  ditch  fund,  but  in  that  event  the  money 
borrowed  must  be  returned  to  the  county  general  fund 
as  soon  as  practicable.  In  every  part  of  this  article  the 
ordinary  means  of  paying  for  improvements  by  it  con- 
templated are  required  to  be  treated  as  constituting  a 
special  fund  available  for  the  limited  purpose  indicated, 
and  for  no  other. 

The  record  in  this  case  discloses  that  the  warrant,  for 
the  payment  of  which  it  is  sought  to  compel  an  assess- 
ment of  all  the  taxable  property  of  the  county,  was  issued 


28G  NEBRASKA  REPORTS.  [Vol.  54 


Hall  V.  State. 


for  work  performed  by  A.  E.  WyckofiE  in  the  construction 
of  what  is  known  as  the  Peterson  ditch,  and  on  the  face 
of  the  warrant  itself  the  treasurer  of  said  countv  is  re 
quired  to  cliarge  the  amount  thereof,  when  paid,  to  the 
"'account  of  tlie  Petei*son  ditch  fund."      If  there  shall 
issue  a  writ  of  mandamus  as  prayed,  the  supervisors  of 
Burt  county  will  be  compelled  to  levy  a  tax  on  the  tax- 
able property  of  the  county  at  large,  sufficient  to  pay  the 
balance  due  on  this  warrant.     In  effect,  the  board  of 
supervisors  of  Burt  county,  in  that  event,  will  be  re- 
quired to  increase  the  county  general  fund  by  a  tax  suf 
ficient  to  pay  this  warrant.     The  statute  has  vested  in 
the  board  the  power  to  resort  to  the  general  fund  for  the 
purpose  of  reinforcing  the  (*ounty  ditch  fund,  only  by 
borrowing  what  may  be  lu'cessary  for  that  purpose,  and 
whether  or  not  even  this  shall  be  done  is  a  matter  left 
entirely  discretionary  with  the  board,  but  in  any  event 
the  money  taken  from  the  general  fund  must  be  returne<3 
thereto  as  soon  as  practicable.     The  obvious  intention 
of  the  legislature  that  from  parties  specially  bem^fited  by 
the  improvement  a  special  fund  shall  be  created,  the  re- 
quirement in  the  warrant  itself  that  the  payment  of  it, 
when  made,  shall  be  charged  to  a  specially  designated 
ditch  fund,  and  the  refusal  of  the  county  board  to  bor- 
row from  the  general  fund  to  reinforce  the  special  ditch 
fund,  would  afford  sufficient  ground  for  a  refusal  to  issue 
a  writ  of  mandamus  to  compel  payment  of  this  warrant 
to  be  made  out  of  the  county  general  fund,  even  if  therein 
there  were  sufficient  moneys  available  for  that  purpost*. 
{AchTnian  v.  Thninmel,  40  Neb.  95;   Palmer  v.   Vance,  44. 
Neb.  348.)     When,  however,  in  addition  to  this  require- 
ment, it  is  sought  by  mandamus  to  compel  the  assess- 
ment and  collection  of  a  general  county  tax  in  order  that 
the  above  questions  may  become  living  issues,  this  relief 
must  be  denied.     The  judgment  of  the  district  court  is 
therefore  reversi^d  and  this  proceeding  is  dismissed. 

Judgment  uhverskd  and  cause  dismissed. 


Ragan^  C,  dissents. 
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'  Eunice  Baldwin,  appellant,  v.  Wellington  E.  Bitiit 
ET  AL.,  Impleaded  with  Mario5<  G.  Rohrbough, 

APPELLEE. 

Filed  Mabch  17, 1898.    No.  9646. 

1.  Judicial  Sales:  Confirmation:  Jurisdiction.    A  court,  called  upon 

to  confirm  a  sale  pursuant  to  its  decree  directing  such  sale,  dis- 
covered that  it  had  no  jurisdiction  to  enter  such  decree  against 
the  party  resisting  confirmcutlon.  Held,  Not  erroneously  to  have 
refused  confirmation. 

2.  Order  Quashing  Summons:  Decree.    After  the  entry  of  a  decree, 

upon  a  showing  that  no  service  of  the  summons  ui>on  which  the 
decree  was  based  had  in  fact  been  made,  it  was  erroneous  to  quash 
such  summons  upon  a  motion  asking  solely  for  that  order. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.     Reversed  in  part. 

The  opinion  contains  a  statement  of  the  case. 

Duffie  &  Van  Diisen  and  E.  G,  Thomas^  for  appellant: 

The  district  court  has  control  of  its  own  judgments 
dining  the  term,  but  this  control  ends  with  the  term. 
Thereafter  the  power  to  interfere  in  any  manner  with  a 
judgment  entered  must  be  exercised  within  the  limits 
prescribed  by  statute  and  governed  by  fixed  principles 
of  law.  {Smith  v.  Pinney,  2  Neb.  139;  Nuckolls  v.  Irivin, 
2  Neb.  60.) 

An  order  of  the  district  court  quashing  the  service  of 
a  summons  cannot  be  reviewed  by  the  supreme  court  be- 
fore final  judgment  is  rendered  in  the  action.  {Standard 
Distilling  Co.  v.  Freyhan,  34  Neb.  434 ;  Persinger  v.  Tinkle, 
34  Neb.  5;  Letois  v.  Barker ,  46  Neb.  662.) 

The  judgment  is  conclusive  until  set  aside.  {Kizcr  Lum- 
lerCo.  V.  Mosely,  56  Ark.  544;  Pettus  v,  McClannahan,  52 
Ala.  55;  Ja7i€S  v.  Howell,  37  Neb.  320;  Oshorn  v.  Gehr,  29 
Neb.  661;  Pilger  v.  Torrence,  42  Neb.  903;  Hall  v.  Hooper y 
47  Neb.  111.) 

The  court  had  no  jurisdiction  to  entertain  the  motion 
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to  quash  the  return  of  service.  {Kohn  i\  Ilaas,  12  So.  Rep. 
[Ala.]  577;  Bmcstei^  r.  Xorflert.  22  S.  W.  Kep.  [Tex.]  226; 
i.'inihiH  r.  .Ufirphy.^Q  Neb.  779;  ,'<mith  r.  Piininf,  2  Neb.  139; 
(lanzcr  i\  Srhi/flawr,  40  Neb.  ()33;  MrBrini  r.  Riley y  38 
Neb.  5(>1;  McCann  r.  McLvnminy  3  Neb.  25;  Kemp  t\  Cook, 
18  M(l.  130;  Bronmn  r.  .Schultm,  104  U.  S.  425;  CuJfcr  r. 
Huttofi,  53  N.  W.  Rep.  [Minn.]  S72;  Brown  i\  County  of 
Buena  Vista ^  95  U.  S.  157;  Bissell  v.  yew  York  C\  d  II.  R,  R, 
Co,,  «7  Barb.  [N.  Y.]  385.) 

Byron  O.  Burhank,  contra: 

Marion  G.  Rohrbough  was  not  in  fact  served  with 
summons  in  this  case  and  the  court  acquired  no  jurisdic- 
tion over  him  to  enter  a  decree  of  foreclosure  against  him 
herein.  The  sheriff  has  no  authority  to  sell  his  lot  and 
the  court  has  no  authority  to  confirm  the  title  thereto  in 
the  appellant. 

The  return  of  an  officer  of  service  of  summons  is  not 
conclusive  and  may  be  shown  by  clear  and  satisfactory 
evidence  to  be  untrue.  {Uolliday  v.  Brown,  33  Neb.  657, 
34  Neb.  232;  Connell  r.  Oallayher,  36  Neb.  749;  Wyland  i\ 
Frost,  75  la.  210;  Randall  t\  Collins,  58  Tex.  232;  Walker 
r.  Lntz,  14  Neb.  276;  Nnrlove  v.  Woodicard,  9  Neb.  502; 
Meyers  r.  IjC  Poidevin,  9  Neb.  535;  Frazierv.  Miles,  10  Neb, 
109;  Pruyh  v.  Portsmotith  Savings  Bank,  48  Neb.  414; 
Cawplell  Printing  Press  d  Mfg.  Co.  v.  Marder,  50  Neb.  283.) 

Rohrbough  had  the  right  to  specially  appear  and  ob- 
ject to  the  jurisdiction  of  this  court  over  him.  {Cohl)ey  r. 
Wright,  23  Neb.  250;  Broicn  v.  Rice,  30  Neb.  236;  Enewold 
r.  Olsen,  39  Neb.  64.) 

Ryan,  C. 

In  this  case  the  district  court  of  Douglas  county  en- 
tered a  decree  of  foreclosure  against  numerous  defend- 
ants February  10,  1897.  Among  these  defendants  was 
the  appellee,  Marion  G.  Rohrbough,  the  owner  of  the 
north   half  of  lot  28,   in   Griffin   &   Isaac's   Addition. 
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Omaha.  Of  this  particuhir  lialf  lot  it  was  provided  iii 
said  decree  that  an  iiidei)endeiit  sale  should  be  made,  and 
accordingly  a  sale  of  the  same  was  adv(»rtiscHl  by  the 
sheriff  of  Douglas  county  to.  take  jdace  June  1,  1897. 
After  the  adjournment  of  the  FebruaiT  term  of  said  dis- 
trict court  Clarion  (x.  Rohrbough  gave  notice  to  the  plain- 
tiff that  on  May  8,  1897,  he  would  call  up  for  hearing  his 
objection  to  the  jurisdiction  of  the  aforesaid  court.  The 
grounds  of  this  objectiim  were  that  said  Hohrbough  had 
never  been  served  with  summons  and  had  never  appeared 
in  this  case.  There  was  a  motion  to  strike  this  objection 
from  the  files,  which  motion  was  considered  in  connection 
with  the  objection  against  which  it  was  directc^l. 

To  an  understanding  of  the  (luestions  involved  in  this 
inquiry  it  is  proper  to  state  that  the  service  of  the  sum- 
mons challenged  was  returned  as  having  been  made  on 
Marion  G.  Kohrbough,  August  14,  1891.  There  was  a 
decree  previous  to  that  above  not(*d,  which  original  de- 
cree was  reversed  by  this  court.  [BnUhrin  v,  Burt,  43  Neb. 
245.)  On  the  hearing  of  the  objection  to  the  jurisdiction 
there  was  submitted  evidence  which  satisfied  th^  district 
court  that  no  service  of  summons  had  ever  been  made  on 
Kohrbough,  and  accordingly  there  was  a  finding  supple- 
mented by  this  language:  "It  is  thc^refore  ordered,  ad- 
judged, and  decreed  by  this  court  that  the  said  special  ap- 
pearance of  the  said  Marion  G.  Kohrbough  made  herein 
l>e,  and  hereby  is,  sustained;  that  the  objection  to  the 
jurisdiction  of  this  court  over  the  said  Rohrbough  be, 
and  the  same  is  hereby,  susltained,  and  that  the  pretended 
service  of  summons  herein  upon  the  said  Marion  G.  Kohr- 
bough be,  and  the  same  is  hereby,  wholly  quashed,  set 
aside,  and  held  for  naught,  and  of  no  force  and  effect." 
The  above  recited  proceedings  were  had  May  28,  1897. 
The  half  lot  of  Mr.  Kohrbough,  nev(»rtheless,  was,  on 
June  1,  immediately  thereafter  bidden  in  by  the  plaintiff, 
Eunice  Baldwin,  at  the  sheriff's  sale,  for  $6,500.  June 
25, 1897,  there  was  served  on  the  attorney  of  Rohrbough 
a  notice  that  on  the  day  following  there  would  be  asked 
23 
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a  confirmation  of  the  aforesaid  sheriff's  sale.  To  this 
confirmation  Kohrbough  interposed  the  following  objec- 
tions : 

"1.  That  it  was  on  the  28th  day  of  May,  1897,  finally 
adjudged  and  determined  by  said  court  that  nc  service 
of  summons  was  ever  made  upon  him  in  this  case  in  any 
manner  whatsoever  or  at  any  time  or  place  and  iluA  he 
has  never  appeared  in  this  court  in  this  case,  and  that 
this  court  has  finally  determined  that  this  court  has  no 
jurisdiction  whatsoever  over  him  or  his  rights  or  property 
in  this  case. 

"2.  That  this  court  is  without  jurisdiction  of  any  kind 
OP  nature  whatsoever  over  the  said  Marion  Q.  Rohrbouj^h 
OP  his  rights  or  property,  as  shown  by  the  decree  quash- 
ing the  service  of  summons  against  the  said  Marion  G. 
Bohrbough  now  on  file  in  this  court  in  this  case,  and  that 
this  court  is  without  jurisdiction  to  enter  any  final  order 
or  decree  confirming  the  pretended  sale  of  the  real  estate 
of  the  said  Marion  G.  Rohrbough  claimed  to  have  been 
made  by  the  said  sheriff  to  the  plaintiff  herein,  Eunice 
Baldwin,  on  the  1st  day  of  June,  1897." 

Upon  {he  showing  by  sufficient  evidence  of  want  of 
jurisdiction  as  above  alleged  the  motion  for  confirmation 
of  the  sale  was  overruled,  and  to  this  ruling  we  shall  first 
direct  our  attenticm. 

In  Parrat  v.  Kclighy  7  Neb.  456,  it  was  held  by  this  court : 
"In  a  sale  made  under  the  authority  of  a  decree  in  equity, 
the  court  is  the  vendor,  and  the  commissioner  makin«»  the 
sale  is  the  mere  agent  of  the  court.  The  decree  directs 
the  sale  of  the  property  and  the  application  of  the  pro- 
ceeds to  the  payment  of  the  debt,  and  is  a  sufficient  war- 
rant of  authority  to  the  officer  to  sell  as  directed  in  the 
decree."  The  views  thus  expressed  find  sanction  in  Rcr- 
tor  V.  Rotton,  3  Neb.  177;  Bachle  v,  Wvbh,  11  Neb.  423; 
Gregmy  v.  Tingki/y  18  Neb.  318;  Bnrkctt  v.  Clark j  46  Neb. 
466;  Johnston  v.  Colby,  52  Neb.  327;  Amoskcag  Savings 
Bank  v.  Rolhins^  53  Neb.  776.  In  the  case  at  bar,  when 
the  court  was  called  upon  to  confirm  the  sale  conducted 
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under  its  supervision,  it  was  dis(*lose(l  by  a  defendant, 
expressly  notified  of  the  pending  confirmation  proceed- 
ings by  the  purchaser,  that,  as  against  the  rights  of  sucli 
defendant,  the  couit  had  never  had  any  jurisdiction 
whatever.  It  is  now  insisted  that  the  court,  notwith- 
standing this  condition  of  affairs,  should  have  assumed 
that  it  possessed  jurisdiction  and,  on  that  unwarranted 
assumption,  should  have  confirmed  the  sale.  If  a  con- 
firmation had  been  ordered,  a  deed  would  have  been  is- 
sued to  the  purchaser,  by  virtue  of  which  he  might  have 
executed  a  conveyance  which  would  have  clouded  the 
title  of  the  defendant  not  served  with  summons.  Courts 
tire  not  required  to  do  vain  things;  neither  are  they  re- 
quired to  assume  to  exercise  a  jurisdiction  which  they 
do  not  possess.  It  was  held  by  this  court  in  Moore  v. 
Boijer^  52  Xeb.  446,  where  the  judgment  defendant  had 
paid  to  the  clerk  of  the  district  court  a  sufficient  sum  to 
Siitisfy  a  decree  before  a  sale  thereunder,  that  because  of 
such  payment  and  satisfaction  a  confirmation  of  such 
sale,  wlien  made,  had  been  properly  denied.  In  Welber 
r.  Kiikcmhtlh  44  Neb.  7(i(>.  the  third  paragraph  of  the  syl- 
labus is  in  this  language*:  ''The  power  to  coiTect  errors 
in  their  own  proceedings  is  inherent  in  all  courts  of  gen- 
eral jurisdiction,  and  in  tlie  exi^rcise  of  that  discretion 
they  are  governed  not  alone  by  this  solicitude  for  the 
rights  of  litigants,  but  also  by  considerations  of  justice 
to  themselves  as  instruments  i)rovided  for  the  impartial 
administration  of  the  law.''  We  cannot  say  that  the 
district  court  in  refusing  to  confirm  the  sale  committed 
f^rror,  and  therefore  its  order  in  this  regard  is  affirmed. 
It  does  not  result  from  this,  however,  that  we  must 
sanction  the  order  quashing  the  summons  of  which  ser- 
vice had  been  made  and  returned  more  than  six  years 
before.  Of  his  own  volition  the  defendant  interposed 
objection  to  the  jurisdiction  of  the  court  to  render  the 
judgment  complained  of,  and  moved  that  the  court  quash 
the  summons  upon  which  it  had  acted  in  rendering  such 
judgment.     At  this  time  the  summons  was  functus  officio. 
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It  is  possible  that  the  court  may  have  been  misled  by  this 
summons  with  the  indorsed  return  of  service  thereon 
when  it  entered  its  decree,  but  this  isolated  fact,  if  such 
it  was,  was  immaterial  on  the  objection  to  jurisdiction, 
for  the  court  had  passed  the  point  at  which  these  evi- 
dences were  to  be  examined  as  the  basis  of  its  judgment. 
From  the  time  the  decree  was  entered  it  became  the  evi- 
dence of  the  facts  which  it  recited,  subject,  of  course,  to 
an  attack  upon  it  for  want  of  jurisdiction;  but  such  an 
attack  could  only  be  directed  against  the  decree  and  not 
against  the  evidence  upon  which  it  depended  for  its 
validity.  If  in  the  further  history  of  this  case  it  becomes 
necessarv  to  use  the  summons  and  the  return  thereon, 
this  evidentiary  matter  should  be  considered  for  what- 
ever it  may  be  worth,  and  therefore  the  order  quashing 
the  same  is  reversed. 

Judgment  accordingly. 

Irvine,  C,  not  sitting, 

IIarrison,  C.  J. 

I  concur  in  the  conclusions  herein  reached. 

NORVAL,  J. 

I  express  no  opinion. 

Kac^an,  C,  concurring  with  Ryan,  C. 

1.  Did  the  court  err  in  quashing  the  officer's  return  of 
service  of  summons  on  the  appellee?  I  think  it  did. 
The  court  which  rendered  the  foreclosure  decree  ha<l 
jurisdiction  of  the  subject-matter  of  that  suit,  and  the 
record  on  its  face  disclosed  that  the  ccmrt  had  jurisdic- 
tion of  Marion  R.  Rohrbough,  a  defendant  in  that  ^u  t. 
the  appellee  here.  The  order  or  decree  of  the  district 
court  quashing  the  officer's  return  on  the  summons  is, 
in  effect,  an  order  vacating  the  foreclosure  decree.  It  is 
true  the  court  does  not  expressly  say  that  the  for(-closuro 
decree  is  vacated  or  set  aside,  but  precisely  the  same  re- 
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suit  follows  from  the  order  as  if  it  was  couched  in  those 
express  terms.     To  say  that  the  order  under  review  is 
not  one  vacating  the  foreclosure  decree  is  to  disregard 
entirely  the  purpose  and  effect  of  the  order.     It  is  not  a 
sufficient  answer  to  say :  "I  did  not  throw  down  the  roof 
of  your  house.     It  fell  of  itself.     All  that  I  did  was  to 
remove  the  walls  from  under  it."    When  the  court  made 
the  order  under  consideration  quashing  the  oflBcer's  re- 
turn the  foreclosure  decree  fell  of  itself.     This  order 
quashing  this  officer's  return  on  the  defendant  in  the 
foreclosure  suit  was  made  at  a  term  subse^iuent  to  the 
term  at  which  the  decree  was  rendered,  and  treating  the 
order  as  one  vacating  tJie  decree,  the  question  is  wiiether 
the  order  was  erroneous.     If  the  appellee^  had  never  been 
summoned  in  the  foreclosure  suit,  if  the  return  of  the 
officer  that  he  duly  served  the  summons  issued  in  that 
case  for  appellee  on  him  was  false,  then  the  foreclosure 
decree,  so  far  as  it  affects  appellee,  was  irregularly  ob- 
tained, within  the  meaning  of  subdivision  3,  section  f)02, 
of  tbe  Code  of  Civil  Procedure;  and  the  district  court,  at 
a  term  subsequent  to  the  tenn  at  which  such  decree  was 
rendered,  was  vested  with  authority  by  sections  (502  and 
603  of  said  Code  to  vacate  that  decree  on  the  motion  of 
the  appellee.     But  the  coui-t  had  no  authority  to  set 
aside  the  foreclosure  decree  so  far  as  it  affected  appellee 
until  it  had  found  and  adjudged  that  he  had  a  prima  facie 
defense  to  the  foreclosure  action.     (Code  of  Civil  Pro- 
cedure, sec.  606;  Thompson  v.  Sharpy  17  Neb.  69;  Lauder  v. 
Abraham^oriy  34  Neb.  553;  Gilerest  v.  Naiitker,  47  Neb.  58; 
Western  Assurance  Co.  v.  Klein,  48  Neb.  904;  Bankers  Life 
Ins,  Co.  V.  Rohbins,  53  Neb.  44,  and  cases  there  cited.) 
The  court  found  that  the  return  of  the  officer  was  false; 
that  appellee  had  never  been  served  with  process,  and 
that  therefore  the  court  rendering  the  foreclosure  decree 
had  no  jurisdiction  over  appellee,  and  thereupon  quashed 
that  service  and  in  effect  vacated  the  foreclosure  decree. 
But  the  district  court  neither  found  nor  adjudged  that 
the  appellee  had  any  defense  of  any  character  whatever 
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againHt  this  foreclosure  action.  Though  the  foredoHur.* 
decree  was  void  as  to  appellee  for  want  of  the  cjurfs 
jurisdiction  over  him,  the* court  did  not  have  authority 
to  vacate  that  decree  at  a  term  subsequent  to  its  rendi- 
tion until  it  found  and  adjudged  that  the  app^^llee  had  a 
prima  farii'  defense  to  the  action  in  which  the  decree  was 
rendered.  The  court  therefore  erred  in  quashing  the 
retuni  of  the  service  of  summons. 

2.  Did  the  court  err  in  setting  the  sale  aside?  Cer- 
tainly not.  At  the  time  the  motion  to  confirm  was  made 
the  re<*ord  befoi*e  the  court  disclosed  upon  its  face  that 
the  d(H*r(*e  upon  which  the  sale  was  based  had  been  set 
aside.  The  court  then  might  of  its  own  motion  have  set 
the  siile  aside.  This  does  not  conflict  with  liohirts  r. 
Rohiuson,  49  Neb.  717,  where  it  was  held  that  a  district 
court  was  not  invested  with  discretion  to  arbitrarily  set 
aside  a  judicial  sale  when  it  appeared  that  the  sale  had 
been  fairly  and  regularly  conducted  and  all  provisions  of 
the  statute  had  b(vn  complie<l  with.  That  decision  is 
based  on  a  construction  of  section  498  of  the  Code  of 
Civil  Procedure,  but  this  section,  while  it  neither  au- 
thorizes nor  dire<*ts  a  court  to  go  out  of  the  record  bnfore 
it  for  a  reason  for  setting  aside  a  sale,  contemplates  a 
valid  (le<*ree.  Furtlu^rmore,  a  motion  to  confirm  a  sale 
is,  in  eft'ect,  a  challenge  to  all  parties  made  liable  by  the 
d(MTee  or  whose  })i*oi)ei'ty  will  be  taken  or  affected  by 
the  sale  made  thenninder  to  appear  and  show  cause,  if 
auv  thev  have,  whv  such  siile  should  not  be  confirmed: 
and  I  have  not  the  slightest  doubt  but  that  a  party  whose 
proiK^rty  has  been  sohl  at  judicial  sale  may,  on  motion 
to  confirm  such  sale,  appear  and  as  a  cause  why  the  sale 
should  not  be  confinned  show  to  the  court  that  the  judg- 
m(»nt  or  d(H-n»e,  so  far  as  he  is  concerned,  is  void  because 
the  n^turii  of  the  officer  that  he  had  served  him  with 
pr(M'(*ss  is  false  in  fact,  and  in  such  case  I  have  no  doubt 
the  coui't  might  postpone  the  hearing  of  ihQ  motion  to 
confirm  and  give  the  party  objecting  a  reasonable  time  in 
which  to  take  steps  to  vacate  the  decree  by  a  motion  or 
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petition  under  sections  602  and  603  of  the  Code,  or  by 
an  independent  suit  in  equity  have  the  issues  framed  and 
tried;  and  if  it  resulted  in  a  findinj;  and  judgment  that 
the  service  was  false  and  the  deen^e  therefore  void,  and 
that  the  objector  had  a  prima  facie  defense  to  the  action 
on  which  the  decree  was  based,  vacate  the  same,  and  this 
of  course  would  vacate  the  sale  made.  In  the  case  at  bai* 
the  court  bad  alivadv  found  and  declined  that  the  decree 
on  which  this  sale  was  based  was  void  as  ai^ainst  Rohr- 
bough.  This  findin*::  and  decree  of  the  court  was  errone- 
ous; but  the  learned  district  court  thought  it  was  right 
or  it  would  not  have  made  it,  and  it  was  obliged  to  con- 
sider it  valid  and  act  upon  it  until  it  was  reversed.  The 
finding  and  decree  that  the  service  was  false  and  the  fore- 
closure decree  void  were  a  jiart  of  the  record  in  the  case 
in  which  the  sale  was  made  and  which  the  court  was 
asked  to  confirm.  In  s(*tting  aside  the  sale,  then,  the 
court  did  not  go  out  of  its  record. 

3.  It  becomes  necessary  now  to  notice  the  theory  as  I 
gather  it  from  the  record  of  the  eminent  counsel  who 
represents  the  appellee  here.  That  th(H)ry  s<Hnns  to  be 
that,  where  one  is  made  defendant  to  a  suit,  summons 
issued  for  him  which  is  never  served,  but  which  the  offi- 
cer returns  duly  ser\'ed  on  him,  he  is  thereupon  adjudged 
in  default  and  judgment  rendered  against  him,  and  the 
term  of  court  at  which  the  judgment  is  rendered  adjourns 
without  day,  such  a  defendant,  at  a  subsequent  term  of 
the  court,  may  disregard  the  provisions  of  sections  602 
and  603  of  the  Code  permitting  him  to  file  a  motion  or 
petiti<m  to  vacate  such  judgm(*nt,  and  without  filing  a 
petition  in  equity  to  vacate  the  judgment,  may  appear 
specially  and  show  the  court  that  the  judgment  against 
him  is  void  because  the  return  of  tlie  otHcer  is  false,  and 
upon  the  court's  finding  that  issue  in  his  favor,  and  with- 
out any  other  finding  whatever,  quash  the  service  in  the 
record  and  thereby  in  effect  vacate  the  judgment.  This 
theory  is  as  ingenious  as  it  is  dangerous,  and  is,  I  am 
persuaded,  a  practice  not  in  force  iu  tUis  state^  if  it  is  in 
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any  other.     Even  in  states  where  the  old  common-law 
practice  prevails  the  uniform  holding  is  that  a  motion  to 
set  aside  a  default  comes  too  late  when  made  at  a  term 
subsequent  to  the  one  at  which  the  judgment  is  rendered, 
and  that  at  a  tenn  subsequent  to  the  term  at  which  a 
judgment  was  rendered  the  courts  have  no  authority  to 
set  aside  a  judgment  rendered  by  default     The  party^s 
remedy  then  is  by  a  suit  in  equity  to  vacate  the  judg- 
ment.   {Cook  V,  Woody  24  111.,  295;  Messcrvey  r.  Bcckmth, 
41  111.  452;  f<caks  r.  Lahar,  51  111.  232;  Kohn  r.  Haas,  12 
So.  Rep.  [Ala.]  577;  Kizer  Lumber  Co,  i\  Mosely,  20  S.  W. 
Rep.    [Ark.]    409.)     The  princii)les  upon   which  these 
cases  rest  are  that  the  ai)plioati()n  to  set  aside  a  default 
is  one  which  invokes  the  equity  i)Owors  of  the  court 
which  ren<lered  the  judgment,  and  that  after  the  adjourn- 
ment without  day  of  the  term  of  court  at  which  a  judg- 
ment is  rendered,  the  discietionnry  power  of  the  court 
over  that  judgment  ceases;  and  fix)m  that  time  the  judg- 
ment can  only  be  vacated  or  moditied  by  appellate  pro- 
ceedings, or  by  an  indei)endent  suit  in  tHjuity  by  motion 
or  petition  filed  in  accordance  with  some  provision  of  the 
statute  or  Code.     This  is  the  rule  practiciM.1  in  the  state 
of  Ohio,  from  which  state  we  borrowt^d  sections  602,  603, 
and  606  of  our  Code.     {Unutimjlon  r.  Finch,  3  O.  St  445; 
Mi/rvs  V.  Myicsy  6  O.  JSt.  221;  JlcttrLk  v.  Wilson.  12  O.  St. 
136.)     It  is  likewise  the  practice  in  force  in  this  state. 
{Smith  r.  Pinnqfj  2  Neb.  139;   Garhnr  r.  AuUmau  d  Co,,  28 
Neb.  672;  Smithson  v,  Smithaon,  37  Neb.  535;  McBrieii  v. 
Riley,  38  Neb.  561;  Gauzvv  c,  Schiffbauer,  40  Neb.  633.) 
As  sustiiining  the  practice  which   the  counsel   for  the 
api>ell(»e  has  adopted  in  this  cai^e  he  cit(*s  Porter  v,  Chicago 
d  X,  W,  R.  Co..  1  Neb.  14;  CleveUiml  Co-Operative  Store  Vo. 
r.  CriwiH,  9  Xeb.  123;  Clefjhoni  r.  Waterman,  16  Neb.  226; 
Cobbn/  r.  Wriijht,  23  Neb.  250;  Bronn  r.  liice,  30  Neb.  236. 
But  in  none  of  these  cas(»s  was  tin*  motion  to  quash  the 
service  of  summons  made  after  judgment  and  after  the 
adjournment  of  the  term  of  court  at  which  the  judgment 
was  ren<l(*rcd,  and  1  am  aware  of  no  case  which  holds 
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that  it  is  the  proper  practice  to  quash  the  service  of  a 
summons  after  judgment  and  after  the  adjournment  of 
the  term  of  court  at  which  the  judgment  was  rendered, 
and  thereby  vacate  the  judgment  or  decree  without  a 
finding  and  an  adjudication  that  the  party  seeking  to 
have  the  summons  quashed  had  some  defense  to  the  ac- 
tion on  which  the  judgment  vacated  was  based.  Our 
practice  is  prescribed  by  the  Code,  and  in  the  respect 
under  consideration  follows  closely  the  equity  rules  of 
the  old  chancery  courts  that  he  who  seeks  equity  must 
do  equity  and  that  the  court  will  not  do  a  useless  thing. 
And  though  a  judgment  has  been  i-endered  against  a  de- 
fendant without  service  upon  him,  the  courts  will  not  do 
the  unnecessary  thing  of  setting  that  judgment  aside 
when  the  defendant  had  no  defense  to  the  cause  of  ac- 
tion on  which  the  judgment  was  based. 

Sullivan,  J. 

I  agi'ee  to  the  conclusion  reached,  but  not  to  all  that 
is  said  in  either  of  the  foregoing  opinions.  The  order 
quashing  the  service  was  erroneous  because  it  was,  in 
legal  effect,  a  vacation  of  the  decree,  accomplished  in  an 
unauthorized  manner.  Confirmation  of  the  sale  was 
properly  refused  only  because  the  erroneous  order  quash- 
ing the  ser\'ice  had  extinguished  the  officer's  authority  to 
make  the  sale. 


William  B.  Myers  v.  State  of  Nebraska. 

Filed  Mabch  17, 1898.    No.  9825. 

Consent:  BIvidence.  Under  section  12,  chapter  4,  Criminal 
Code,  It  is  not  necessary  to  show  want  of  consent  on  the  part  of 
the  female  to  sustain  a  conviction  for  rape,  or  for  an  offense  the 
elements  of  which  are  included  within  such  charge  of  rape. 

Error  to  the  district  court  for  Lincoln  county.    Tried 
below  before  Grimes,  J.    Affirmed. 
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Wilcox  d  HalUgan,  for  plaintiff  in  error. 

C.  J.  Smyth,  Attorney  General,  and  Ed  P.  Smith,  Deputy 
Attorney  General,  for  the  state. 

Kyan,  C. 

In  this  case  the  information  filed  in  the  district  court 
of  Lincoln  county  char{i;:ed  that  on  or  about  June  14,  1897, 
William  K.  Myers,  in  said  county,  beinj?  a  male  person  of 
the  age  of  eighteen  years  and  upwards,  did  knowingly, 
willfully,  unlaw^fully,  and  feloniously  carnally  know  and 
abuse  one  Ethel  (Griffith,  a  female  child  under  the  age  of 
eighteen  years  of  age  and  ])reviously  chaste.  The  ver- 
dict of  the  jury  was  that  the  accused  was  guilty  of  an 
assault  with  intent  to  commit  rajie  upon  the  pereon  of 
Ethel  Griffith.  The  accused  was  thereupon  sentenced 
to  imprisonment  in  the  ])enitentiary  for  a  term  of  two 
years.  The  testimony  of  the  prosecuting  witness  was 
to  the  effect  that  !Myers  fully  accomplished  his  purpose, 
and,  corroborated  as  this  was  bv  the  testimony  of  the 
sheriff  as  to  admissions  made  by  the  accused,  we  are  at 
a  loss  to  understand  the  theory  on  which  the  jury  could 
conclude  that  there  was  but  an  assault  with  intent  to 
commit  rape.  The  ages  of  the  prosecuting  witness  and 
of  the  accused  were  sufticiently  established  as  averred  in 
the  information!  though  there  was  sufficient  evidence  to 
have  justified  the  jury  in  concluding  that  the  prosecuting 
witness  at  the  time  of  the  alleged  offense  was  at  least 
eighteen  years  of  age.  As  already  indicated,  there  was 
sufficient  proof  of  the  consummation  of  the  crime  al- 
leged, and  the  accused  cannot  complain  that  the  jury  re- 
fused to  act  logically  to  his  disadvantage.  The  lesser 
offense  was  included  within  the  charge  of  the  greater, 
even  though,  in  fact,  there  might  have  been  consent. 
{Davis  V.  State,  31  Neb.  247.) 

It  is  urged  that  the  court  did  not  define  an  assault,  but 
to  this  we  cannot  yield  assc^nt,  for  while  it  is  true  that 
there  was  no  express  definition  of  an  assault,  there  was 
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in  one  instruction  a  statement  of  the  theory  of  the  ac- 
cused very  favorable  to  him,  and  the  jury  were  told  that  if 
they  found  the  facts  as  chiinied  under  said  theory,  they 
should  find  for  the  defendant.  On  this  point  he  had  all, 
and,  as  we  think,  even  a  little  more,  than  he  was  entitled 
to.  In  prosecutions  under  the  statute  pursuant  to  which 
the  information  in  this  case  was  drawn  the  consent  of  the 
prosecuting  witness  was  an  immaterial  consideration, 
and  the  district  court  properly  so  ruled.  Tliere  is  found 
no  error  in  the  record  and  the  judgment  of  ihe  district 

court  is 

Affiumkd. 


Union  Pacific  Railway  Company  v.  Samuel  J.  Elliott. 

Filed  Marcu  17, 1898.     No.  7928. 

1.  Master  and  Servant:  NEoi.uiKNCE  of  Employer:  Evidence.    Evi- 

dence examined,  and  held  to  sustain  the  findings  of  the  jury  that 
the  negligence  of  the  plaintiff  in  error  was  the  proximate  cause 
of  the  injury  received  by  the  defendant  in  error,  and  that  the  lat- 
ter's  contributory  negligence  was  not  the  cause  of  his  injury. 

2.  Evidence:  DEcLAR.vnoNs.    A  declaration  or  admission,  to  be  com- 

petent evidence  as  res  gestw,  must  be  made  at  such  time  and  under 
such  circumstances  as  to  raise  the  presumption  that  it  is  the  unpre- 
meditated and  spontaneous  explanation  of  the  matter  at>out  which 
made. 

3.  Bailroad    Companies:    Highway-Signals:    Negligence:     Instruc- 

tions. An  instruction  of  the  district*  court  examined  and  held 
not  erroneous. 

4.  :  Evidence  of  Negligence.     Irrespective  of  a  statute  on  the 

subject,  the  starting  or  running  of  a  switch  engine  in  a  switch 
yard,  filled  with  a  network  of  tracks  upon  which  cars  are  con- 
stantly moving,  and  in  which  yardmen  are  at  work,  without  the 
ringing  of  a  bell  or  the  blowing  of  a  whistle,  is  evidence  of  neg- 
ligence. 

6.  :    Action  for  Personal  Injckies:    Fellow-Servants.     In   a 

suit  against  a  railway  company  by  an  employ^  thereof  for  dam- 
apes  for  an  injury  sustained  through  the  negligence  of  a  co-em- 
ploy6  a  dtfenee,  that  the  two  employes  were  fellow-servants,  must 
be  presented  to  and  passed  upon  by  the  district  court  either  by 
a  pleading,  instruction,"  or  in  some  other  manner,  or  it  cannot  be 
considered  b'y  this  court. 


56    444 


300  NEBRASKA  REPORTS.  [Vol.  54 


Union  P.  R.  Co.  y.  Elliott. 


Error  from  the  district  court  of  Hall  county.     Tried 
below  before  Kendall,  J.    Affirmed. 

W.  R.  Kelly,  E.  P.  Smith,  and  W.  H.  Piatt,  for  plaintiff 
in  error. 

W.  A.  Prince  and  J.  W.  Edgerton,  contra. 

Ragan,  C. 

The  track  of  the  Union  Pacific  Railway  Company  ox- 
tends  due  east  and  west  through  the  city  of  Grand  Island, 
in  this  state,  and  at  that  city  the  railway  company  has 
an  extensive  switch  yard  filled  with  a  network  of  tracks. 
Two  of  these  tracks  extend  in  stTai{::ht  lines  east  and  west 
through  the  yards,  and  the  south  rail  of  the  north  track 
is  about  eight  feet  from  the  north  rail  of  the  south  track. 
The  west  end  of  this  switch  yard  is  crossed  at  right 
angles  by  Walnut  street,  and  on  the  west  side  of  this 
street  is  a  sidewalk.  In  August,  1892,  and  for  some 
years  prior  thereto,  Samuel  Elliott  was  an  employ^  of 
the  railway  company  and  located  at  said  city.  His  du- 
ties were  to  inspect  the  wheels,  brakes,  and  appliances 
and  oil  the  journals  of  cars  which  came  to  that  station. 
In  this  switch  yard  the  railway  company  kept  one  or 
more  switch  or  shifting  engines,  which  were  constantly 
employed,  both  day  and  night,  in  moving  cars  from  one 
portion  of  the  yard  to  another.  About  5  o'clock  in  the 
afternoon  of  August  5,  1892,  Elliott  heard,  or  saw,  com- 
ing from  the  west  on  the  north  of  the  two  tracks  just 
mentioned  a  train  and  at  once  started  towards  this  train 
for  the  purpose  of  inspecting  its  wheels,  brakes,  etc.,  and 
oiling  its  journals  when  it  should  reach  the  yard  and 
stop.  The  train  which  Elliott  saw  on  the  north  track 
came  to  a  stop  about  the  time  its  engine  reached  the  west 
side  of  Walnut  street,  and  at  that  time  Elliott  had 
reached  that  locality,  and,  while  standing  between  the 
two  tracks  with  his  back  toward  the  south  one,  was 
struck  by  a  passing  switch  engine  running  west  on  said 
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track  and  injured,  to  recover  damages  for  which  he 
brought  this  suit  in  the  district  court  of  Hall  county 
against  the  railway  company.  He  had  a  verdict  and 
judgment  which  the  railway  company  has  filed  a  peti- 
tion in  error  here  to  review.  Of  the  numerous  arguments 
urged  for  a  reversal  of  this  judgment  we  deem  it  nec- 
essary to  notice  in  this  opinion  only  the  following: 

1.  The  first  contention  of  the  railway  company  is  that 
the  finding  of  the  jury  that  the  proximate  cause  of  Elli- 
ott's injury  was  its  negligence  is  not  supported  by  suf- 
ficient evidence.  The  evidence  on  behalf  of  Elliott 
tended  to  show  that  he  took  his  position  between  the 
two  tracks  immediately  west  of  Walnut  street  for  the 
purpose  of  performing  his  duties  when  the  train  coming 
from  the  west  should  come  to  a  stop;  that  the  train 
stopped  and  he  was  standing  with  his  face  toward  the 
train  waiting  for  the  brakeman  to  uncouple  the  air  hose; 
that  he  had  been  in  that  position  not  more  than  a  minute 
when  he  was  struck  by  the  switch  engine  running  west 
on  the  south  track,  and  that  no  warning  of  the  approach 
of  this  shifting  engine  was  given  by  bell,  whistle,  or  oth- 
erwise. It  is  true  that  the  evidence  on  behalf  of  the 
railway  company  tended  to  show  that  the  bell  upon  the 
switch  engine  was  ringing  all  the  time  it  was  running 
west.  We  cannot  say  that  the  jury's  finding  that  the 
bell  on  the  switch  engine  was  not  rung  and  the  whistle 
not  sounded  is  not  supported  by  suflBicient  evidence. 

2.  A  second  contention  of  the  railway  company,  and  a 
more  serious  one,  is  that  the  jury's  finding  that  Elliott's 
injury  was  not  the  result  of  his  own  negligence  is  unsup- 
ported by  sufficient  evidence.  The  evidence  shows,  we 
think  without  conflict,  that  Elliott  was  well  acquainted 
with  this  switch  yard,  with  the  manner  in  which  busi- 
ness was  transacted  there;  that  he  knew  that  there  were 
two  switch  engines  in  the  yard  which  were  constantly 
passing  and  repassing  over  the  various  tracks  thereof; 
that  the  two  tracks  mentioned  were  unobstructed,  and  a 
person  being  upon  either  track  could  see  trains  or  engines 
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on  either  of  the  tracks  for  a  considerable  distance  east 
or  west  of  him;  that  he  had  been  at  work  in  this  yard  for 
a  number  of  years;  that  there  was  ample  space  between 
these  two  tracks  for  him  to  oil  and  inspect  the  wheels 
and  brakes  of  the  train  on  the  north  track  and  at  the 
same  time  be  safe  from  contact  with  a  passing  engine  on 
the  south  track;  that  at  the  time  he  was  struck  by  the 
switch  engine  he  was  standing  nearer  the  south  track 
than  was  necessary,  and  that  he  might  have  stood  one 
or  two  feet  further  north  and  been  in  a  place  of  safety. 
In  addition  to  this  undisputed  evidence  the  railway  com- 
pany's testimony  tended  to  show  that  a  moment  before 
the  switch  engine  reached  Elliott  he  took  a  step  back- 
ward toward  the  south  track,  thus  bringing  himself  in 
line  with  the  cross-beam  on  the  pilot  on  the  approaching 
switch  engine;   that  before  taking  this  step  backwards 
Elliott  neglected  to  look  along  the  south  track  toward 
the  east  from  which  the  switch  engine  was  approaching, 
and  that  had  he  done  so  he  would  have  seen  the  shifting 
engine  and  escaped  the  injury.     In  other  words,  the  con- 
tention of  the  railway  company  is  that  the  evidence 
shows  that  Elliott,  when  he  first  stood  with  his  face  to 
the  north  waiting  for  the  brakeman  on  the  train,  that 
had  just  come  in,  to  uncouple  the  air  hose,  was  in  a  place 
of  safety,  and,  witliout  any  excuse,  he  negligently  put 
himself  in  a  place  of  danger.     The  testimony  on  behalf 
of  Elliott  on  this  feature  of  the  case  tends  to  show  that 
as  he  started  toward  the  west  end  of  the  yard  to  meet  the 
incoming  train  he  crossed  the  track  on  which  that  train 
was  approaching  just  ahead  of  it,  or  just  before  it  reached 
Walnut  street,  and  at  that  time  he  lookeil  east  along  the 
south  track  and  saw  no  engine  of  any  kind  on  that  track; 
that  the  train  on  the  north  track  came  to  a  stop  while  he 
was  standing  on  the  sidewalk  on  the  west  side  of  Walnut 
street  immediately  south  of  where  the  train  stopped, 
with  his  face  toward  the  north,  and  waiting  there  for  the 
air  hose  to  be  uncoupled,  intending  then  to  commence  his 
work  of  inspection,  oiling,  etc.;  that  while  he  was  stand- 
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ing  nearer  the  south  track  than  was  absolutely  necessary 
he  was  in  that  position  for' only  a  minute,  and  had  taken 
the  position  south  of  the  north  track  which  he  did,  in 
order  to  be  safe  from  the  incoming  train.  He  denied  tak- 
ing a  step  backwards  toward  the  south  track  just  before 
being  struck  by  the  engine.  With  the  evidence  in  tliis 
condition  the  jury  reached  the  conclusion  that  Elliott 
was  not  guilty  of  negligence  which  contributed  to  his 
injury.  The  question  is  a  very  close  one,  and  had  we 
been  trying  it,  we  nught  have  been  of  a  different  opinion 
from  the  jury;  but  we  are  constrained  to  say  that  w^e 
think  the  jury's  finding  does  not  lack  support  in  th<» 
evidence.  Elliott  was  in  the  discharge  of  his  duty,  and 
while  he  stood  nearer  the  south  track  than  was  neces- 
sary, before  commencing  his  work,  he  stood  there  for  a 
very  short  space  of  time,  and  if  at  the  moment  he  thought 
of  his  dangerous  proximity  to  the  south  track,  he  had 
the  right  to  suppose  that  no  engine  would  pass  on  that 
track  without  signaling  its  approach  by  bell  or  whistle 
or  otherwise. 

3.  The  third  argument  relates  to  the  ruling  of  the  dis- 
trict court  in  permitting  Elliott  to  testify  to  a  conversa- 
tion that  occuri'ed  between  himself  and  the  engineer  of 
the  shifting  engine  after  the  accident.  Just  a  few  sec- 
onds after  the  engine  struck  Elliott  the  switch  engine 
came  to  a  stop.  The  engineer  jumped  down  from  his  cab, 
went  up  to  Elliott,  and,  according  to  the  latter's  testi- 
mony, the  following  conversation  took  place  between 
them  (we  quote  from  Elliott's  evidence):  "Why,  he  come 
up  to  me  and  he  says,  ^Sam,  I  don't  want  you  to  think  I 
done  that  on  purpose.'  He  said,  'all  the  time  I  had  after 
I  saw  you  was  just  to  throw  the  engine  over.'  He  meant 
to  reverse  it.  I  made  the  remark  there,  I  said,  'it  looked 
a  damn  sight  like  it,  Ed,  you  running  up  there  and  not 
ringing  your  bell  or  whistle,'  and  he  said  he  knew  it  did, 
but  'don't  say  anything  about  it.'  That  is  his  words." 
It  is  now  insisted  that  the  court  erred  in  permitting  this 
evidence  to  go  to  the  jury.     We  think  the  statements  of 
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the  engineer  of  the  whiftin*^  en<»ine  were  made  so  n(»ar 
the  time  of  the  happening*  of  the  accident  and  nnder  sneh 
circnmstances  as  to  bring  the  statements  within  the  rule 
making  it  a<lmissibh*  as  rrs  f/csffc.  The  rule  is  that  a 
declaration  to  be  comj)et(Mit  as  rrs  fjrsttr  must  b(»  made 
at  such  a  time  and  und(^r  such  circnmstances  as  to  raise 
the  presumption  that  it  was  an  unpremeditated  and  spim- 
taneous  explanation  of  the  matter  about  whi(  h  the  decla- 
ration was  made.  (MiHHouri  P.  /?.  Co.  /'.  Ii<iin\  37  Neb. 
235;  Omaha  &  R,  V,  R.  Co.  v.  Chollrlfe,  41  X<d).  5TS;  City 
of  Friciul  r.  BurUigh,  53  Keb.  674,  and  eases  there*  cited.) 
This  conclusion  does  not  contravene  the  holding  of  this 
court  in  Gale  Sulky  Harrow  Co.  v.  LaiujJdin,  31  Xeb.  103, 
where  it  was  ruled:  "The  declarations  of  an  agent  made 
after  the  transaction  to  which  they  relate  is  fully  com- 
pleted and  end(Hl  are  not  competent  to  be  given  in  evi- 
dence as  a  part  of  the  res  yestw.'^  In  that  case  the  admis- 
sion of  the  agent  was  made  two  days  after  the  occurrence 
of  the  transaction  to  wdiich  the  admission  related.  {Rob- 
inmn  v.  Superior  Rapid  Transit  R.  Co.,  68  N.  W.Rep.  [Wis.] 
961.) 

4.  Another  argument  is  that  the  court  erred  in  giving 
to  the  jury  the  following  instruction:  "The  statutes  of 
this  state  provide  that  ^a  bell  of  at  least  thirty  pounds 
weight  or  a  steam  whistle  shall  be  placed  on  each  loco- 
motive engine,  and  shall  be  rung  or  whistled  at  the  dis- 
tance of  at  least  eighty  rods  from  the  place  where  the 
said  railroad  shall  cross  any  other  road  or  street,  and 
be  kept  ringing  or  whistling  until  it  shall  have  crossed 
said  road  or  street,  under  a  penalty  of  fifty  dollars  for 
every  neglect,  to  be  paid  by  the  corporation  owning  the 
railroad,  one-half  to  go  to  the  informer,  and  the  other 
half  to  go  to  this  state,  and  also  be  liable  for  all  damages 
which  shall  be  sustained  by  any  person  by  reason  of  such 
neglect.'  And  in  this  case,  if  you  find  from  the  evidence 
that  as  the  engine  approached  the  crossing  on  Walnut 
street  a  bell  was  not  rung  nor  a  whistle  blown  as  required 
by  the  statute,  and  that  the  accident  complained  of  was 
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cansed  by  the  failure  to  ring  tlie  bell  or  blow  the  whistle, 
without  any  fault  or  negligence  on  the  part  of  the  plain- 
tiflf,  then  you  should  find  for  the  plaintiff."  We  think  the 
giving  of  this  instruction  was  not  error.  The  statute  was 
enacted  for  the  protection  of  traveh^rs  upon  highways  and 
streets.  Elliott,  though  not  a  traveler,  was  using  Wal- 
nut street  or  the  sidewalk  thereof.  But  if  the  instruc- 
tion  was  erroneous,  we  do  not  think  it  prejudiced  the  rail- 
way company,  as,  after  all,  the  effect  of  the  instruction 
was  to  tell  the  jury  that  if  Elliott's  injury,  without  negli- 
gence on  his  part,  was  caused  by  the  failure  of  a  bell  to  be 
rung  or  a  whistle  to  be  blown  on  the  switch  engine,  then 
the  railway  company  was  liable.  The  quoting  of  the 
statute  by  the  court  in  the  instruction  added  nothing 
whatever  to  it,  as,  irrespective  of  a  statute,  the  starting 
or  running  of  a  switch  engine  in  a  switch  yard  filled  with 
a  net- work  of  tracks,  upon  which  cars  and  engines  are 
constantly  moving  and  in  which  yardmen  are  constantly 
at  work,  without  the  ringing  of  a  bell  or  the  blowing  of 
a  whistle,  is  evidence  of  negligence. 

5.  A  final  argument,  which  we  notice,  is  that  the  men 
in  charge  of  the  shifting  engine  and  Elliott  were  fellow- 
servants,  and  that,  therefore,  the  common  master,  the 
railway  company,  is  not  liable  for  the  injury  which  Elliott 
sustained  through  the  negligence  of  his  fellow-servant. 
Under  the  facts  of  this  case  the  correctness  of  this  con- 
tention may  be  conceded.  But  the  railway  company  did 
not  interpose  as  a  defense  to  the  action  that  these  men 
were  fellow-servants,  either  by  way  of  answer,  instruc- 
tion, or,  so  far  as  the  record  discloses,  in  any  other  man- 
ner; in  other  words,  that  defense  was  not  presented  to 
the  district  court,  and  such  a  defense  cannot  be  urged  for 
the  first  time  in  this  court.  Whether  two  servants  of  the 
same  master  are  fellow-servants  is  sometimes  a  question 
of  law  and  sometimes  a  question  of  fact,  sometimes  a 
mixed  question  of  law  and  fact,  to  be  determined  in  each 
case  by  the  particular  facts  and  circumstances  of  that 
ease;  and  we  do  not  decide  that  the  defense,  to  be  availa- 
24 
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ble,  must  always  be  pleaded,  but  such  a  defense,  to  be 
available  here,  must,  either  by  the  pleadings,  the  instruc- 
tions, or  in  some  other  manner,  be  presented  to  and 
passed  upon  by  the  district  court.  The  judgment  of  the 
district  court  is 

Affirmed. 


,54  806      Omaha  Fire  Insurance  Company  v.  Mary  E.  Hit.de- 

Filed  March  17, 1898.    No.  7954. 

1.  Insurance:  Proofs  of  Loss:  Waiver.  A  provision  of  an  insurance 
policy  requiring  the  insured  to  fumisli  the  insurer  proofs  of  loss 
is  one  inserted  therein  for  the  benefit  of  the  insurer  and  one  which 
It  may  waive. 

2. :  — ■■ — :  .    This  waiver  of  proofs  of  loss  may  be  made 

before  suit  brought  by  the  insurer's  unconditional  denial  of  its 
liability  for  the  loss,  or  it  may  be  waived  after  suit  brought  by  the 
insurer's  interposing  to  the  action  a  defense  that  the  policy  was 
not  in  force  at  the  time  of  the  loss. 

3. :  Time  to  Sue  for  Loss.    Where  an  insurance  company,  either 

before  suit  brought  or  by  answer  in  the  action,  denies  that  the 
policy  was  in  force  when  the  loss  occurred,  it  cannot  avail  itself 
of  the  provision  in  the  policy  that  no  action  shall  be  brouglit  until 
sixty  days  after  receipt  of  proofs  of  loss  and  adjustment.  Home 
Fire  Ins.  Co.  v,  Fallon,  45  Neb.  554,  followed. 

Error  from  the  district  court  of  Sarpy  county.  Tritnl 
below  before  Ambrose,  J.    Affirmed. 

Jacob  Faiccctt  and  W.  W.  Morsmcn^  for  plaintiff  in  error. 

Oeorge  A.  Maguey^  contra. 

Ragan,  0. 

The  Omaha  Fire  Insurance  Company  has  filed  a  peti- 
tion in  enx)r  here  to  review  a  judji^ment  pronounced 
against  it  in  favor  of  Mary  E.  Hildobrand  by  the  district 
court  of  Sarpy  county. 

1.  The  insurance  company  had  insured  against  loss  or 
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damage  by  fire  to  the  extent  of  |1,000  certain  real  estate 
belonging  to  Mrs.  Hildebrand  and  occupied  by  her  as  a 
dwelling-house  and  hotel.  She  brought  this  suit  on  that 
insurance  contract,  making  the  insurance  policy  a  part 
of  her  petition,  and  alleging  that  the  insured  property 
was  wholly  destroyed  by  fire  January  13, 1895,  while  the 
policy  w^as  in  force;  that  she  furnishcni  the  insurer  proofs 
of  loss  under  the  policy  as  required  thereby,  and  that 
the  insurance  company  had  refused  to  pay  the  loss,  or 
any  part  of  it.  The  insurer  by  its  answer  admitted  the 
execution  and  deUvery  of  the  policy  sued  on,  the  de- 
struction of  the  insured  property  by  fire  January  13, 
1895,  denied  all  other  allegations  of  the  petition,  and 
interposed  as  an  affirmative  defense  to  the  action  that 
at  the  time  of  the  fire  the  insured  property  was,  and  had 
for  some  time  been,  vacant  and  unoccupied,  contrary 
to  the  provisions  of  the  insurance  contract.  On  the 
trial  Mrs.  Hildebrand  did  not  prove  that  she  had  ever 
furnished  the  insurance  company  any  "proofs  of  loss"  or 
proof  of  the  destruction  by  fire  of  the  insured  property. 
The  insurer,  to  sustain  its  defense  that  the  propei*ty  was 
vacant  and  unoccupied  at  the  date  of  the  fire,  called  as 
its  only  witness  Mrs.  Hildebrand,  who  testified  positively 
that  the  insured  property  was  at  the  date  of  the  fire  oc- 
cupied by  herself  as  a  residence  and  for  hotel  purposes; 
or,  in  other  words,  Mrs.  Hildebrand's  testimony  entirely 
diRprove<l  the  defense  interposed  to  the  action  by  the 
insurer.  The  district  court  directed  the  jury  to  return  a 
verdict  in  favor  of  the  insured.  This  was  correct.  The 
provision  of  an  insurance  policy  which  requires  the  in- 
sured to  furnish  the  insurer  proofs  of  loss  is  one  inserted 
in  the  policy  for  the  benefit  of  the  insurer  to  enable  it  to 
ascertain  the  cause  of  the  fire  and  the  extent  of  the  dam- 
age, and  it  is  a  provision  which  the  insurer  may  waive; 
and  where  it  denies  that  the  policy  was  in  force  at  the 
time  of  the  loss  of  the  insured  property,  it  will  be  con- 
clusively presumed  to  have  waived  the  furnishing  to  it 
of  proofs  of  loss.    If  the  policy  was  not  in  force  at  the 
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date  of  the  fire,  the  furnishing  by  the  insured  of  proofs  of 
loss  would  be  an  entirely  useless  proceeding.  This 
waiver  of  furnishing  proofs  of  loss  may  be  made  before 
suit  is  brought^  by  the  insurer's  unconditional  denial  of 
its  liability  for  the  loss,  or  it  may  be  waived  after  the 
suit  is  brought  by  interposing  to  the  action  a  defense 
that  the  policy  was  not  in  force  at  the  time  of  the  loss. 
In  P1i<rnlx  Tns.  Co,  i\  Bachrhler,  32  Neb.  490,  it  was  held: 
"The  absolute  denial  by  the  insurer  of  all  liability,  on 
the  gix>und  that  the  policy  was  not  in  force  at  the  time 
of  the  loss,  is  a  waiver  of  the  preliminary  proofs  of  loss 
required  by  the  policy."  To  the  same  effect  are  St.  Patrf 
Fire  d  Marine  Ins.  Co.  v.  Gotfhelf,  35  Neb.  351;  Western 
Home  Ins.  Go.  v.  Rivhardsmij  40  Neb.  1;  Omaha  Fire  Ins. 
Co.  V.  Dierl's.  43  Neb.  473,  569;  Dwelling-House  Ins.  Go.  v. 
Brctrsfn\  43  Neb.  528;  German  Ins.  d  Savings  Institution 
t\  Klinfy  44  Neb.  395;  Home  Fire  Ins.  Go.  v.  Ilammang^  44 
Neb.  5()(>;  Rochester  Loan  d  Banking  Go.  v.  lAherty  Ins.  Go.j 
44  Neb.  537;  /Etna  Ins.  Co.  r.  Simmons,  49  Neb.  811;  Honw 
Fire  Ins.  Co.  v.  Fallon,  45  Neb.  554.  The  defense  inter- 
posed by  the  insurer  that  the  policy  was  not  in  force  at 
the  time  of  the  fire  because  the  insured  property  was 
vacant  and  unoccupied,  contrary  to  the  provisions  of  the 
policy,  rendered  it  unnecessary  for  the  insured  to  prove 
the  allegation  of  her  petition  that  prior  to  the  bringing 
of  the  suit  she  had  furnished  the  insured  with  proofs  of 
loss. 

2.  The  policy  in  suit  provided  that  the  loss  should  be- 
come due  and  payable  sixty  days  after  the  insured  had 
furnished  the  insurer  proofs  of  loss.  This  suit  was 
brought  within  less  than  sixty  days  after  the  date  of 
the  loss,  and  it  is  now  insisted  that  the  suit  was  prema- 
turely brought,  as  at  the  date  of  the  institution  of  the 
action  the  debt  was  not  i\\u\  But  the  provision  in  the 
contract  that  the  insured's  claim  should  become  due 
sixty  days  after  he  furnished  proofs  of  loss  was  a  con- 
tract for  credit,  and  since  the  insurer  waived  tlie  i)roof 
of  loss  it  waived  the  credit,  and  the  insured's  claim 
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matured  when  the  loss  occun^ed.  The  precise  question 
was  before  this  court  in  Home  Fire  Ins,  Co.  v.  Fallon,  45 
Neb.  554,  and  it  was  there  held:  "Where  an  insurauci* 
company,  either  before  suit  brought  or  by  answer  in  th<» 
action,  denies  that  the  policy  was  in  force  when  the  loss 
Dccuri-ed,  it  cannot  avail  itself  of  a  provision  in  the  policv 
iluit  no  action  shall  be  brought  until  sixty  days  aftei- 
receipt  of  proofs  of  loss  and  adjustment" 
The  judgment  of  the  district  court  is 

Affirmed. 


Francis  N.  Gibson  v.  E.  L.  Kefd  et  al. 

Filed  Marcu  17, 1898.     No.  7944. 

1.  Suit  on  Injunction  Bond:  Damages.  In  a  suit  upon  an  injunction 
bond  given  to  procure  an  order  restraining  plaintiff  from  enforc- 
ing the  collection  of  a  judgment,  his  measure  of  damages  is  all 
damages  which  he  has  sustained  by  reason  of  the  wrongful  issuing 
of  such  injunction  order. 

2. :  .    All  reasonable  and  necessary  counsel  fees,  expenses, 

'  and  costs  which  plaintiff  has  paid  or  for  which  he  has  become  lia- 
ble by  reason  of  the  injunction,  and  the  depreciation  in  value  of 
tfee  Judgment  debtor's  property,  on  whlcli  the  judgment  was  a 
lien,  during  the  time  the  injunction  was  in  force,  are  proper  ele- 
ments for  consideration  in  determining  what  damages  plaintiff 
has  sustained. 

3.  Wrongful  Injunction:  Evidence.    An  order  dissolving  an  injunc- 

tion and  dismissing  the  proceeding  is  generally  an  adjudication 
that  the  injunction  ought  not  to  have  been  granted. 

4.  Injunction  Bond:  Sureties:  Estoppel.    The  signers  of  an  injunc- 

tion bond  are  estopped  in  a  suit  thereon  from  asserting  as  a  de- 
fense that  the  injunction  order  was  broader  than  the  application 
therefor. 

Error  from  the  district  court  of  Cass  county.    Tried 
below  before  Chapman*  J.    Reversed. 

E.  E.  Wooky,  for  plaintiff  in  error. 

A.  N.  Sidlivan  and  Byron  Clark,  contra. 


54  aoQ 
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Ragan,  0. 

In  the  district  court  of  Cass  county  Francis  N.  Gibson 
recovered  a  judj^ment  against  E.  L.  Keed.  After  the  ad- 
journment of  the  term  of  court  at  which  this  judgment 
was  rendered  Keed  filed  a  petition  to  vacate  the  judg- 
ment. While  this  proceeding  was  pending,  an  execution 
was  issued  and  by  the  sheriff  levi(»d  upon  certain  personal 
property  of  Keed, — certificates  of  stock  in  a  corpora- 
tion,— and  thereupon  Reed  filed  in  the  case  an  applica- 
tion for,  and  obtained,  an  order  of  injunction  '^Enjoining 
the  defendant  [Gibson]  and  the  sheriff  of  said  county  of 
Cass,  in  the  state  of  Nebraska,  from  collecting  by  execu- 
tion the  judgment  of  the  defendant  [Gibson]  against  the 
plaintiff  [Reed]  obtained  on  the  4th  day  of  December, 
A.  D.  18S9,  and  from  selling  on  July  21,  1890,  the  stock 
of  the  plaintiff  [Reed]  in  the  Weeping  Water  Lime  & 
Stone  Company  until  the  further  order  of  this  .court." 
This  injunction  order  was  issued  on  July  12,  1890,  and 
remained  in  force  to  December  7,  1891.  Reed  at  no  time 
filed  a  bond  or  undertaking  to  supersede  the  judgment 
against  him  or  stay  the  issuance  of  an  execution  thereon. 
To  procure  the  order  of  injunction.  Reed  as  principal,  and 
Adams  as  surety,  executed  an  undertaking  or  bond  con- 
ditioned that  they  would  pay  to  Gibson  all  damages 
which  he  might  sustain  by  reason  of  such  injunction,  if 
it  should  be  finally  decided  that  such  injunction  ought 
not  to  have  been  granted.  The  jjresent  suit  was  brought 
by  Gibson  on  this  injunction  bond  and  resulted  in  a  ver- 
dict and  judgment  dismissing  Gibson's  action,  to  review 
which  judgment  he  has  filed  here  a  petition  in  error. 

The  evidence  tendc  d  to  show  that  while  the  injunction 
order  was  in  force  the  personal  property  which  Gibson 
had  caused  to  be  levied  upon  depreciated  in  value;  that 
at  the  time  the  injunction  order  was  issued  Reed  had  a 
large  amount  of  real  estate  in  said  Cass  county  upon 
which  such  judgment  was  a  lien,  and  between  the  date  of 
the  injunction  order  and  the  date  of  its  dissolution  such 
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real  estate  depreciated  in  value;  and  while  the  injunction 
order  was  in  force  Reed  caused  valuable  buildings  and 
fixtures  to  be  severed  and  removed  from  his  real  estate. 
The  real  estate  and  personal  property  of  l?eed  were  sold 
on  execution  after  the  dissolution  of  the  injunction,  but 
a  sufficient  amount  was  not  realized  from  such  sale  to 
satisfy  Gibson's  judgment.     Gibson  claimed  upon  the 
trial  of  this  case  that  the  depreciation  which  took  place 
in  the  corporation  stock  of  Keed  and  the  depreciation 
which  his  real  estate  underwent  during  the  time  the  in- 
junction order  was  in  force  were  elements  to  be  con- 
sidered by  the  jury  in  determining  what  damages  he,  Gib- 
son, had  sustained  by  reason  of  the  wrongful  granting  of 
the  injunction.^  The  district  court  by  its  instructions, 
however,  limited  the  damages  which  Gibson  might  re- 
cover to  the  depreciation  in  value  of  the  corporation 
stock  during  the  time  the  injunction  was  in  force.     This 
was  error.     The  theory  of  the  district  court  seems  to 
have  been  that  the  injunction  order  was  broader  than 
the  application  for  the  injunction;  that  the  latter  only 
prayed  the  court  for  an  injunction  to  restrain  the  sheriff 
and  Gibson  from  selling  the  corporation  stock  levied 
upon,  whereas  the  order  of  injunction  issued  restrained 
both  the  sheriff  and  Gibson  from  collecting  by  execution 
the  judgment  which  Gibson  had  against  lieed.     The  or- 
der of  injunction  is  broader  than  the  application  made 
therefor,  but  the  parties  who  signed  this  injunction  bond 
are  in  no  position  to  take  advantage  of  that  fact.     They 
filed  the  application  for  an  injunction,  they  procured  the 
injunction  order  to  be  issued,  and  they  cannot  now  be 
heard  to  say  that  they  are  not  liable  for  the  damages 
which  Gibson  has  sustained  by  reason  of  the  injunction, 
because  the  order  restraining  him  and  the  slieriff  was 
broader  than  the  application  made  for  such  order.     The 
order,  in  express  terms,   commanded   Gibson  and   the 
sheriff  to  refrain  from  enforcing  or  collecting  the  judg- 
ment.    This  order  they  were  bound  to  obey  at  their  peril. 
They  were  not  obliged  to  look  back  to  the  application  for 
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an  injunction,  and  then  determine  for  themselves  that 
they  would  obey  so  much  of  the  injunction  order  as  was 
asked  for  by  the  applicdtion  and  disregard  the  rest  The 
obligation  of  the  signers  of  the  injunction  bond  was  to 
make  good  to  Gibson  all  damages  which  he  might  sustain 
by  reason  of  the  injunction  order,  if  it  should  be  finally 
decided  that  the  order  ought  not  to  have  been  granted. 
The  order  of  the  district  court  dissolving  the  injunction 
and  dismissing  the  injunction  proceeding  was,  in  effect, 
an  adjudication  by  the  court  that  the  injunction  ought 
not  to  have  been  granted.  {Bowling  v.  PolacJc,  18  Cal.  626.) 
Gibson  was  entitled  to  recover  on  the  injunction  bond  all 
damages  suffered  by  him  which  damages  were  the  result 
of  the  injunction.  If  during  the  time  thiS  injunction  was 
in  force  the  corporation  stock  upon  which  Gibson  had 
caused  an  execution  to  be  levied  depreciated  in  value, 
such  depreciation  was  an  element  of  Gibson's  damage; 
if  during  the  time  the  injunction  was  in  force  the  real 
estate  of  Reed  depreciated  in  value  from  any  cause,  that 
depreciation  was  an  element  of  damage;  and  if  during 
the  time  the  injunction  was  in  force  Reed  removed, 
caused,  or  permitted  to  be  removed,  valuable  fixtures 
and  buildings  from  the  real  estate  upon  which  the  judg- 
ment of  Gibson  was  a  lien  and  thereby  depreciated  in 
value  the  real  estate,  this  was  an  element  of  damage; 
and,  in  addition  to  these  elements,  Gibson  was  entitled 
to  recover  all  the  reasonable  and  necessary  attorney's 
fees,  costs,  and  expenses  which  he  had  sustained,  or  for 
which  he  had  become  liable,  in  resisting  and  attempting 
to  discharge  the  injunction  proceeding.  The  "judgment 
of  the  district  court  is  reversed  and  tlie  cause  remanded. 


Reversed  and  remanded. 
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T.  N.  Hautzell  v.  a.  C.  McCLrui;  et  al. 

Filed  March  17, 1898.    No.  7889. 

1.  Action  on  Note:  Pktitiox.  A  petition  in  a  suit  upon  a  promissory 
note,  made  a  part  of  the  petition,  which  alleges  that  the  defendant; 
executed  and  delivered  the  note  to  the  plaintiff,  that  such  note  is 
wholly  due  and  payable,  and  that  the  defendant  wholly  neglects 
to  pay  the  same,  or  any  part  thereof,  states  a  cause  of  action. 

2. : .    It  is  not  essential  to  such  a  petition  that  It  negative 

the  payment  of  the  note  by  a  stranger  thereto. 

1  Construction  of  Pleadings.  The  allegations  of  every  pleading  are 
to  be  liberally  construed.     (Oode  of  Civil  Procedure,  sec.  121.) 

4.  Parties  in  Appellate  Court:  Pleading.    The  fact  that  the  parties 

made  plaintiffs  in  the  district  court  are  different  from  those  named 
in  the  summons  issued  by  the  Justice  of  the  peace  aftords  no  reason 
for  striking  off  the  petition  filed  in  the  district  court, 

5.  Pleading  and  Proof.    Ehrery  material  allegation  of  a  petition  not 

denied  by  answer,  except  allega{ions  of  value  or  amount  of  dam- 
age, stands  confessed  by  the  defendant  and  need  not  be  proved  by 
the  )laintifF.     (Code  of  Civil  Procedure,  sec.  134.) 

Error  from  tbe  district  court  of  Buffalo  county.  Tried 
below  before  Sinclair,  J.     Affirnied. 

Dryden  d  Main,  for  plaintiff  in  error. 

Calkins  &  Pratt,  contra, 

Ragan,  C. 

T.  N.  Hartzell  has  filed  a  petition  in  error  in  this  court 
to  review  a  judgment  of  the  district  court  of  Buffalo 
county  recovered  against  him  in  favor  of  A.  C.  McClurg 
and  others  on  a  i)romiss()ry  note. 

1.  The  first  argument  is  tliat  the  petition  does  not  state 
a  cause  of  a(*tion.  The  petition  alleges  that  the  plain- 
tiffs are  partnei-s  doing  business  under  the  firm  name 
of  A.  C.  McCnurg  &  Co.;  that  on  April  19,  1894,  for  a 
valuable  consideration,  Hartzell  executed  and  delivered 
to  plaintiffs  his  promissory  note  in  writing,  wherein  and 
tfhereby  he  promised  to  pay  to  plaintiffs'  order  the  sum 
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of  $150  September  1,  1894,  with  interest  thereon  from 
(late  until  paid>  that  said  note  is  wholly  due  and  payable, 
and  defendant  wholly  neglects  to  pay  the  same  or  any 
part  thereof.  Wherefore  plaintiffs  demand  judgment 
against  said  defendant,  etc.  The  argument  that  the  pe- 
tition does  not  state  a  cause  of  action  is  that  it  does  not 
expressly  aver  what  amount  is  due  on  the  note;  that 
any  amount  is  due  to  the  plaintiffs  from  the  defendant 
on  the  note;  that  it  does  not  expressly  allege  that  the 
note  is  unpaid.  We  think,  however,  the  petition  states 
a  cause  of  action.  The  avennents  of  the  petition  suffi- 
ciently show  the  making  of  a  contract  and  its  breach. 
It  is  said  by  counsel  for  the  plaintiff  in  error  that  the 
petition  does  not  negative  the  possibility  that  the  note 
might  have  been  paid  by  some  party  other  than  the 
maker.  This  is  true,  but  a  petition  does  not  need  to 
negative  such  a  possibility.  If  the  note  had  been  paid 
by  the  maker  or  any  other  person,  that  was  affirmative 
matter  of  defense.  (Ashland  Land  d  Live  Stock  Co.  r.  May, 
51  Neb.  474,  and  cases  there  cited.)  But  it  is  insisted  that 
the  petition  is  to  be  construed  most  strongly  against  the 
pleader.  Assuming  this  argument  to  be  coiTect  the 
pleading  is  not  to  be  given  an  unreasonable  construction, 
and  such  a  construction  as  requires  it  to  negative  the 
payment  of  the  note  sued  upon  by  any  person  whomso- 
ever. But  the  petition  is  not  to  be  strictly  construed,  for 
section  121  of  the  Code  of  Civil  Procedure  requires  the 
court  in  the  construction  of  every  pleading  to  give  the 
averments  thereof  a  liberal  construction  for  the  purpose 
of  determining  its  effects  and  with  a  view  to  promoting 
substantial  justice  between  the  parties  litigant.  The 
contention  of  counsel  that  the  petition  does  not  state  a 
cause  of  action  because  it  does  not  expressly  allege  non- 
payment is  supported  by  Schronfe  v.  Clayy  11  Pac.  Rep. 
[Cal.]  882,  but  we  decline  to  follow  that  case. 

2.  This  suit  was  originally  brought  before  a  justice  of 
the  peace,  and  after  McClurg  and  others  had  filed  their 
petition  in  the  district  court  Hartzell  moved  that  court 
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to  strike  the  petition  from  the  files  for  the  reason  that  the 
plaintiffs  in  the  district  court  were  different  from  the 
plaintiffs  named  in  the  summons  in  the  justice  court. 
The  overruling  of  this  motion  is  the  second  ar<»ument 
made  here.  The  court  did  not  err  in  overruling  this  mo- 
tion. The  fact  that  the  parties  made  plaintiffs  in  the 
district  court  were  different  from  those  named  in  the  sum- 
mons issued  by  the  justice  of  the  peace  afforded  no  reason 
whatever  for  the  striking  off  of  the  petition  filed  in  the 
district  court.  The  summons  issued  by  the  justice  no- 
tified Hartzell  that  he  had  been  sued  by  A.  O.  McClurg 
&  Co.  The  petition  filed  in  the  district  court  is  in  the 
name  of  A.  C.  McClurg  and  Frederick  B.  Smith,  the  pe- 
tition alleging  that  they  were  partners  doing  business 
under  the  firm  name  of  A.  C.  McClurg  &  Co.  The  only 
part  of  the  justice's  record  which  we  have  is  the  summons, 
and  for  aught  the  record  shows  McClurg  and  Smith  may 
have  been  the  plaintiffs  in  the  bill  of  particulars  filed  in 
the  justice  court.  Counsel  in  their  brief  say  that  the  bill 
of  particulars  in  the  justice  court  was  amended  so  as  to 
make  McClurg  and  Smith  plaintiffs  instead  of  A.  C.  Mc- 
Clurg &  Co.,  and  that  this  was  done  over  their  objection. 
But  we  are  not  reviewing  the  ruling  of  the  justice  of  the 
peace  in  allowing  that  amendment  to  be  made.  If  coun- 
sel thought  that  action  of  the  justice  erroneous,  they 
should  have  taken  an  exception  to  it  and  taken  the  case 
on  error  to  the  district  court.  But  if  the  plaintiffs  in  the 
bill  of  particulars  before  the  justice  were  the  same  plain- 
tiffs that  are  in  the  petition  in  the  district  court,  and 
counsel  say  that  they  are,  this  is  an  unanswerable  reason 
whv  the  district  court  should  have  overruled  counsel's 

ftp 

motion  to  strike  the  petition  from  the  files. 

3.  A  third  argument  is  that  the  finding  upon  which 
the  judgment  is  based  is  unsupported  by  the  evidence. 
This  argument  is  based  on  the  contention  that  the  peti- 
tion avers  that  McClurg  and  Smith  were  partners  doing 
business  under  the  name  of  A.  C.  McClurg  &  Co.  Coun- 
sel say  there  i3  no  evideiice  in  the  record  to  sustain  tbij? 
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averment.  The  eminent  counsel  seem  to  overlook  the 
fact  that  they  did  not  answer  in  the  district  court  the 
petition  of  McClurg  &  Co.  The  allegation  in  the  petition 
that  MeC^lurg  &  Smith  were  copartners  doing  business 
under  the  firm  name  of  McClurg  &  Co.  was  a  material 
allegation,  and  since  that  allegation  was  not  denied  by 
an  answer  it  stood  confessed  and  McClurg  &  Co.  were  not 
obliged  to  introduce  any  evidence  to  prove  it.  (Code  of 
Civil  Procedure,  sec.  134;  Slater  v.  Skirving^  51  Neb.  108.) 
4.  A  fourth  argument  here  is  that  the  court  erred  in 
admitting  in  evidence  the  note  sued  on,  as  there  was  no 
proof  that  it  was  the  property  of  the  plaintiffs  below. 
The  petition  alleged  that  Hartzell  made  and  delivered 
the  note  to  the  plaintiffs  McClurg  and  Smith,  and  that 
they  were  copartners  doing  business  as  A.  C.  McClurg  & 
Co.  These  were  material  allegations  which  by  HartzelFs 
failing  to  answer  stood  admitted  by  him  as  true,  and 
McClurg  &  Co.  were  not  obliged  to  prove  it;  and  since 
the  note  was  payable  to  A.  C.  McClurg  &  Co.  and  in  their 
possession,  the  presumption  arose  that  they  owned  it, 
and,  in  the  absence*  of  a  denial  of  those  facts,  that  pre- 
sumption became  conclusive. 

The  judgment  of  the  district  court  is 

Affirmed. 


T.  N.  Hartzell  v.  A.  C.  McClurg  ht  al. 

Filed  Mabch  17, 1898.    No.  7888. 

1.  Action  on  Note:  Petition.  In  a  suit  upon  a  promissory  note  the 
petition,  after  alleging  the  execution  and  delivery  of  the  note  by 
the  defendau/t  to  the  plaintiff,  averred:  "That  afterwards  the 
plaintiff  sold  and  discounted  said  note,  and  that  the  holder 
thereof,  at  its  maturity,  presented  it  for  payment  and  it  was  dis- 
honored; that  by  reason  of  the  neglect  and  refusal  of  the  said 
defendant  to  pay  said  note  the  plaintiff  was  compelled  to  *take  up' 
said  note."  Held,  That  this  averment  was  the  ordinary  and  con- 
cise language  of  business  men,  and.  when  liberally  construed  in 
accordance  with  section  121  of  the  Code  of  Civil  Procedure,  means 
that  the  plaintiff,  upon  the  dishonor  of  the  note,  paid  the  amount 
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due  thereon  to  its  holder,  and  he  thereupon  surrendered  the  note 
to  plaintiff. 

m 

2. :    :    Lndokskp:.    The   money    paid    by    plaintiff    to    the 

indorsee  was  not  paid  for  the  benefit  of  the  malcer  of  the  note, 
but  to  protrct  the  plainlifF's  contract  of  indorsement;  and  the  ef- 
fect of  the  payment  and  redelivery  of  the  note  to  the  plaintiff 
was  to  vest  the  plaintiff  with  the  equitable  title  to  the  note. 

3. :  :  .  The  equitable  owner  of  a  negotiable  prom- 
issory note  in  his  possession  nray  maintain  an  action  thereon  in 
his  own  name. 

EuROR  from  the  district  eoiiH  of  Buffalo  county.  Tried 
below  before  Sinclair,  J.     Affirmed. 

Dn/den  d  Main,  for  plaintiff  in  error. 

Calkins  &  Pratt ^  contra. 

Ragax,  C. 

T.  N.  Hartzell  has  filed  a  petition  in  error  in  this  court 
to  review  a  judjj^nient  of  the  district  court  of  Buffalo 
county  recovere<l  a<>;ainst  him  in  favor  of  A.  C.  McClur^ 
and  others  on  a  promissory  note. 

The  facts  in  this  case  and  the  arguments  assifi^ned  here 
for  its  reversal  are  the  same  in  all  respects  as  in  Hartzell 
r.  MeChirg.  54  Xeb.  313,  just  decided,  with  this  excep- 
tion: In  this  case  the  petition,  after  allej»;ing  that  Hart- 
zell executed  and  delivered  to  McClurg  &  Co.  the  note 
sued  on,  that  it  was  due  and  no  part  thereof  had  been 
paid,  and  that  the  maker  of  the  note  had  neglected  and 
refused  to  pay  the  note,  aveiTed  "that  afterwards  [that 
is,  after  the  execution  and  delivery  of  the  note  by  the 
maker]  the  said  plaintiffs,  for  a  valuable  consideration, 
sold  and  discounted  said  note,  and  that  at  the  maturity 
thereof  the  owners,  in  the  usual  course  of  business, 
caused  said  note  to  be  present eil  at  the  City  National 
Hawk,  the  place  of  payment  thereof,  for  payment,  and 
payment  was  refused  thereof,  and  that  said  note  v/as 
prolested  fc;r  non-payment  therefor,  at  the  costs  o'  |8.1(), 
and  that  by  reason  of  the  neglect  and  refusal  of  the  sai<l 
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defendant  to  pay  said  note  these  plaintiffs  were  com- 
pelled to  take  up  said  note  and  pay  said  protest  fees.'' 
The  argument  is  now  made  that  the  petition  does  not 
state  a  cause  of  action  because  it  does  not  allege  that 
McClurg  &  Co.  repurchased  the  note  from  their  indorsee, 
or  at  the  bringing  of  the  suit  were  the  owners  of  the  note; 
in  other  words,  the  argument  is  that  the  averment  of 
the  petition  that  the  plaintiffs  were  compelled  to  take 
up  said  note  when  it  was  dishonored  has  no  legal  mean- 
ing; that  the  petition  is  to  be  construed  most  strongly 
against  the  plaintiffs,  and  that  if  the  averment  that  the 
plaintiffs  were  compelled  to  take  up  said  note  means  any- 
thing it  means  that  they  paid  the  note,  and  that  there- 
fore the  plaintiffs  have  no  cause  of  action  against  the 
maker  of  the  note  on  that  instrument,  but  their  cause  of 
action  against  the  maker  of  the  note  is  for  money  paid 
for  his  use.  The  Code  requires  ev^ry  pleader  to  state 
the  facts  which  constitute  his  cause  of  action  or  defense 
in  ordinary  and  C(wicise  language.  (Code  of  Civil  Pro- 
cedure, sec.  92.)  We  think  this  petition  complies  with 
the  Code.  The  averment  that  the  plaintiffs  were  com- 
pelled to  take  up  the  note  indorsed  by  them  upon  its 
dishonor  is  the  language  of  business  men.  It  is  ordi- 
nary and  concise  language,  and,  liberally  construed  in 
accordance  with  section  121  of  the  said  Code,  it  means 
that  the  note  not  being  paid  when  due,  the  plaintiffs,  in 
compliance  with  their  contract  of  indorsement,  paid  the 
amount  of  it  to  the  holder  and  that  he  surrendered  it  to 
them.  The  argument  that  the  plaintiffs  cannot  maintain 
an  action  on  the  note  but  must  sue  the  maker  thereof  for 
money  paid  for  his  use  is  untenable.  The  money  paid  by 
the  plaintiffs  to  the  indorsee  of  this  note  was  not  paid 
for  the  benefit  of  the  maker  of  the  note,  but  it  was  paid 
to  protect  the  plaintiffs'  contract  of  indorsement,  and  the 
effect  of  the  payment  and  the  redelivery  of  the  note  to 
the  plaintiffs  was  to  vest  the  plaintiffs  with  the  equitable 
title  to  the  note;  and  if  it  be  conceded  that  the  note  has 
never  been  formally  indorsed  back  to  the  plaintiffs,  and 


Vol.  54]  JANUARY  1?ERM,  1898.  319 


Bichardson  Drug  Ca  v.  Meyer. 


that  therefore  they  haye  not  the  legal  title  to  the  note, 
they  still  had  the  equitable  title,  and  being  the  equitable 
owners  of  the  note  and  in  possession  of  it,  they  could 
maintain  an  action  upon  it  in  their  own  names.  {Grvdey 
State  Bank  v.  Um,  50  Neb.  434.) 

Judgment  affirmed. 


Bichardson  Drug  Company,  appellee,  v.  Henry       54  8i9| 

68    8Si5| 

Meyer  et  al.,  appellants. 

Filed  Mabch  17, 1898.    No.  7850. 

1.  Equity  Jurisdiction.  The  test  of  equity  jurisdiction  is  the  absence 
of  an  adequate  remedy  at-law;  but  an  adequate  remedy  at  law  is 
one  that  is  as  practicable  and  efficient  to  the  ends  of  justice  and 
its  prompt  administration  as  the  remedy  in  equity. 

2. :  Pkaudulent  Conveyances:  Proceeds:  Injunction.  Evi- 
dence examined,  and  held  to  sustain  the  findings  of  the  district 
eouTt. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ambrose,  J.    Affirmed. 

Cavanagh  d  Thomas,  for  appellants. 

Bartletty  Baldrige  d  De  Bordy  contra. 

Ragan,  C. 

In  October,  1892,  Park  Bros.,  a  copartnership,  owned 
a  grocery  stock  and  a  drug  stock  in  Waterloo,  Nebraska, 
and  on  that  date  they  sold  their  drug  store  to  one  J.  M. 
Park,  a  brother  of  the  individual  brothers  of  the  copart- 
nership, but  himself  not  one  of  said  copartners.  Sub- 
sequently J.  M.  Park  became  indebted  to  tlie  Richardson 
Drug  Company  for  drugs  purchased.  In  December,  1892, 
Park  Bros,  failed  and  ileyer  &  Co.  brought  suit  against 
them  and  caused  both  the  grocery  store  and  drug  stoni 
to  be  attached  as  their  property.     The  Richardson  Drug 
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Company  brought  a  suit,  without  attachment  on  its 
claim,  against  J.  M.  Park,  and  on  February  18,  1893, 
recovered  a  judgment.  Before  this  judgment  was  re- 
covered Park  Bros,  had  moved  to  discharge  the  attach- 
ment sued  out  by  Meyer  &  Co.,  and  before,  or  about  the 
time  that  the  Richardson  Drug  Company's  suit  went  to 
judgment,  an  agreement  was  entered  into  between  Park 
Bros.,  Meyer  &  Co.,  and  J.  M.  Park,  the  effect  and  result 
of  which  was  that  Park  Bros,  abandoned  their  defense 
to  the  action  of  Meyer  &  Co.,  withdrew  their  application 
to  discharge  the  attachment,  paid  J.  M.  Park  $175  in 
money,  and  took  the  entire  property  attached  in  satisfac- 
tion of  their  indebtedness  of  Park  Bros,  ileyer  &  Co., 
however,  did  not  dismiss  their  attachment  proceeding, 
nor  their  suit,  but  took  judgment  and  caused  the  attached 
property  to  be  sold.  This  sale  occurred  about  the  time 
the  Richardson  Drug  Company  obtained  its  jjadgment, 
and  it,  execution  having  been  issued  and  returned  unsatis- 
fied, then  instituted  this  suit  to  enjoin  the  sheriff  from 
paying  the  proceeds  of  the  sale  of  the  drug  store  to  Meyer 
&  Co.  and  prayed  the  court  for  a  decree  that  the  proceeds 
of  the  sale  of  the  drug  store  should  be  paid  to  it,  at  least 
to  the  extent  of  satisfying  the  judgment  against  J.  M. 
Park.  The  drug  company  had  a  decree  as  prayed,  and 
Meyer  &  Co.  have  appealed. 

1.  The  first  argument  is  that  the  petition  of  the  drug 
company  does  not  state  a  cause  of  action;  or,  as  counsel 
for  appellants  put  it,  it  shows  upon  its  face  that  the  drug 
company  had  a  comj^lete  and  adequate  remedy  at  law  for 
the  relief  sought  by  this  injunction  proceeding,  and  was 
therefore  not  entitled  to  the  protection  of  a  court  of 
equity.  This  argument  is  untenable.  The  tt^t  of  equity 
jurisdiction  is  the  absence  of  an  adequate  remedy  at  law; 
but  an  adequate  remedy  at  law  is  one  that  is  as  practica- 
ble and  efficient  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity.  {Wuflrrs  lAfe 
///.v.  Co.  V.  BolhiuSy  53  Neb.  44,  and  cases  there  cited.) 
At  the  time  the  Richardson  Drug  Company  obtained  its 
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judgment  it  mij^^ht  have  (-caused  au  exc^cntion  to  be  levied 
upon  these  goods;    but  thev  were  then  in  the  hands  of 

the  sheriff  under  the  attachment  issued  bv  ]M(^ver  &  (\).; 

ft  / 

in  other  words,  the  i)roi)erty  was  in  custody  of  the  hiw, 
and  had  the  execution  been  issued  an<l  the  slieriff  hnied 
it,  he  would  have  liad  to  do  so  subj(M-t  to  the  attacliment 
of  Meyer  &  Co.,  and  aftt^r  th(»  sale  of  the  property  the 
drug  company  would  have  had  to  institute  this  or  some 
similar  proreeding  for  tin*  })urpose  oi  having  the  court 
determine  the  prioijty  of  liens. 

2.  A  secon<l  argument  is,  in  substance*,  that  the  find- 
ings of  the  district  (Muiit  arc*  not  sustained  by  sufficient 
evidence.  The  district  court  found  that  the  sale  of  the 
drug  st(u-k  mad(»  by  Park  Bros,  to  J.  ]M.  Park  in  October, 
1892,  was  made  in  gcjod  faith  and  for  a  valuable  con- 
sideration; in  other  words,  that  it  was  not  fraudulent. 
The  evidence  sustains  this  tinding.  The  district  court 
further  found  that  the  auiecMin^nt  entc^red  into  between 
Park  Brus.,  Meyer  &  Co.,  and  J.  JI.  l*ark  which  resulted 
in  the  drug  sttu-k  being  turned  ov(»r  to  ^I(\v(^r  &  Co.  in 
satisfacticm  of  the  debt  which  Park  Brws.  ow\  d  them  was 
fraudulent.  The  evidence  sustains  this  linding.  The 
deci^ee  of  the  district  court  is  right  and  is 

I  Affhimed. 

i 
i 


A.   J.    yEIMEYER    LiTMBER    COMPANY    V.    BURLINGTON    & 
illSSOUUI    lllVER    KaILROAD    COMPANY. 

Filed  March  17, 1898.     No.  7691. 

1.  Sales:  Place  of  Delivery.     Where  delivery  of  property  sold  is  to 

take  place  is  to  bo  determined  by  the  contract  between  the  vendor 
and   vendee. 

2. :  .  If  the  contract  between  the  parties  expressly  pro- 
vides that  delivery  shall  be  made  at  a  certain  place,  then  the 
vendor's  title  to  the  property  is  not  divested  until  delivery  is  so 
made. 


hi 
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■:    Delivery    to    Carrier.    Where    the    conti-act   between    a 
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vendor  and  vendee  Is  silent  upon  the  subject  of  the  place  af  de- 
livery, then  the  delivery  of  the  property  by  the  vendor  to  a  carrier 
for  transportation,  consigned  to  the  vendee,  divests  the  vendor's 
title  to  the  property,  and  the  vendee's  title,  from  the  momeirt  ol 
such  delivery  to  the  carrier,  attaches. 

4. :  .    In  such  a  case  the  carrier  is,  in  contemplation  of 

law,  the  bailee  of  the  person  to  whom,  and  not  by  whom,  the  goods 
are  consigned. 

5. : :  Bill  op  Lading.    Where  a  vendor  of  goods  delivers 

them  to  a  carrier  for  transit  to  his  vendee,  and  causes  the  goods 
to  be  consigned  in  the  bill  of  lading  to  himself,  his  agent,  or  his 
order,  the  presumption  arises  that  he  thereby  intended  to  retain 
the  title  in  himself  to  the  goode.    Per  Ragan,  C. 

6. :  :  .    Where  a  vendor  of  goode  delivers  them  to 

a  carrier  for  transit  and  causes  his  vendee  to  be  named  in  the  bill 
of  lading  as  the  consignee  of  the  goods,  the  presumption  arises 
that  the  vendor  by  that  act  intended  the  title  to  the  goods  to  vest 
in  the  vendee  on  their  delivery  to  the  carrier  for  shipment.  Per 
Ragan,  C. 

7. :  :  Title.    The  prepayment  of  freight  by  a  vendor  on 

gx>ods  sold  and  shipped  to  his  vendee  is  fitima  faei^  evidence  of  an 
intention  on  the  part  of  the  vendor  to  retain  the  title  to  the  goods 
while  in  transit.    Per  Ragan,  C. 

8.  :   Construction  of  Contract:    Delivery  to  Carrier.    The 

contract  between  a  vendor  and  vendee  set  out  in  the  opinion  con- 
strued, and  held  that  the  delivery  of  the  property  sold  took  place 
at  the  place  of  its  shipment  and  that  the  title  to  the  property 
vested  in  the  vendee  on  its  delivery  by  the  vendor  to  the  carrier 
for  transit  to  the  vendee.    Per  Ragan,  C. 

9.  — :   Stoppage  in  Transitu.    In  order  that  a  vendor  of  goods 

may  exercise  the  right  of  stoppage  in  tratisitu  it  is  essential  that 
the  goods  at  the  time  be  in  transit  from  such  vendor  to  his  im- 
mediate vendee.    Per  Ragan,  C. 

10^ :  ,  D.  of  Omaha  ordered  a  bill  of  lumber  of  S.  of  Dal- 
las, Texas.  S.  not  having  the  lumber  in  stock,  sent  the  order  to 
N.  at  Waldo.  Arkansas,  requesting  him  to  ship  the  lumber  to  D. 
at  Omaha  on  account  of  S.  and  send  him  the  Invoice  and  bill  of 
lading.  This  was  done.  While  the  lumber  was  in  transit  S.  failed 
and  N.  notified  the  carrier  in  possession  not  to  deliver  the  lumber. 
The  carrier  delivered  to  D.,  the  consignee,  and  N.  sued  the  carrier 
for  conversion.  Held,  (1)  That  the  transaction  amounted  to  a 
sale  and  delivery  by  N.  to  S.  at  Waldo;  (2)  a  resale  and  delivery 
by  S.  at  Waldo  to  D.;  (3)  that  the  lumber,  when  it  left  Waldo,  was 
not  in  transit  from  N.  to  S.,  but  from  S.  to  D.;  (4)  that  N.  was  not 
D.'s  vendor,  but  consignor  merely,  and  could  not  exercise  the  right 
of  stoppage  in  transitu.    Per  Ragan,  C. 
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Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrose,  J.     Affirmed. 

See  opinions  for  references  to  authorities. 
A.  8.  Church  ill,  for  plaintiffs  in  error. 

C.  J.  (irnne  and  (J.  Y,  Miles,  co7itra. 

Ragax,  C. 

C.  X.  Deitz  is  a  lumber  merchant  in  tho  city  of  Omaha, 
Nebi^aska,  and  will  be  liereinaft<*r  desijjnated  as  Deitz. 
The  A.  J.  Neimeyer  Lumber  Company  are  a  corporation 
engaged  in  the  manufacture  and  sale  of  lumber  at  Waldo, 
Arkansas,  and  will  be  hereinafter  designated  as  Neimeyer 
&  Co.  Simpson,  Perkins  &  Co.  are  lumber  merchants  in 
the  city  of  Dallas,  Texas,  and  will  be  hewinafter  desig- 
nated Simpson  &  Co.  The  Burlington  &  Missouri  Iliver 
Kailroad  Company  in  Nebraska  is  a  railway  corporation 
organized  under  the  laws  of  this  state  and  will  be  herein- 
after designated  as  the  railroad  company.  About  Janu- 
ary 1, 1892,  Deitz  ordered  of  Simpson  &  Co.  a  large  quan- 
tity of  a  certain  class  of  lumber.  It  appears  that  Simpson 
&  Co.  did  not  have  the  material  ordered  on  hand  and  pur- 
chased the  lumber  to  fill  the  order  from  Neimever  &  Co., 

(  7 

and  they,  in  pursuance  of  the  directions  of  Simpson  & 
Co.,  shipped  it  by  rail  to  Deitz,  tlie  bills  of  lading  issue<l 
by  the  initial  carrier  being  made  out  to  Deitz,  consignee. 
Soon  after  the  shipment  of  this  lumber,  which  consisted 
of  17  car  loads,  Simpson  &  Co.  failed  and  Neimeyer  &  Co. 
then  notified  the  railroad  company,  into  whose  possession 
as  a  common  carrier  the  lumber  shipped  had  come  as  the 
last  carrier  in  the  line  of  transit,  of  the  insolvency  of 
Simpfion  &  Co.,  that  the  17  cars  of  lumber  belonged  to 
them,  Neimeyer  &  Co.,  to  hold  such  lumber,  and  not  to 
deliver  it  to  Deitz.  It  seems  that  when  the  railroad  com- 
pany received  this  notice  it  had  already  delivered  6  car 
loads  of  the  lumber,  and  disregarding  the  notice  of  Nei- 


324 


NEBRASKA  KEPOUTS.  [Vol..  54 


Neimeyer  Lumber  Co.  v.  BurMiigton  &  M.  R-  »•  <^o- 


mever  &  Co.  delivered  the  othei- 11  cai-s  also  to  Deitz,  and 
thereupon  Neimeyer  &  Co.  brought  this  Kuit  aRainst  the 
railroad  <<.nipan.v  in  the  district  rourt  of  Doufjlas  county 
to  recover  the  value  of  the  11  cars  of  lumber  delivered  by 
it  to  Delta  after  receiving  notice  not  to  deliver.  The 
railroad  companv  had  a  verdict  and  judgment,  and  Nei- 
meyer &  ro.  have  tiled  here  a  petition  in  error  to  review 

1.  Neimeyer  &  Co.  contend  that  by  virtue  of  the  con- 
tract existing  between  them  and  Simpson  &  Co.  the  de- 
livery of  the  17  cars  of  lumber  shipped  to  Deitz  was  to 
take  place  at  Omaha,  Nebraska,  and  that  until  the  lum- 
ber reached  that  place  the  title  thereto  remained  in  Nei- 
meyer &  Co.,  and  thj.t  the  railroad  company,  all  the  time 
it  had  such  lumber  in  its  possession,  held  it  as  the  agent 
and  bailee  of  Neimever  &  Co.     A  vendor's  title  to  prop- 
erty sold  hv  him  is  divested  on  its  delivery  to  his  vendee, 
and  immediately  upon  such  delivery  the  title  to  the  prop- 
erty vests  in  the  vendee;  but  where  d<'livery  of  property 
sold  is  to  take  place  is,  of  course,  to  be  determined  by  the 
contract  between  the  vendor  and  vendee;  and  if  the  con- 
tract between  the  parties  expressly  provides  that  delivery 
shall  be  made  at  a  certain  place,  then  the  vendors  title 
to  the  property  is  not  divested  until  delivery  is  made  at 
such  place.     But  the  universal  holding  of  the  courts  m 
that  where  the  contract  between  the  vendor  and  vendee 
is  silent  upon  the  subject  of  the  plaie  of  delivery,  the 
delivery  of  the  pr(.pertv  by  the  vendor  to  a  carrier,  for 
transportation  to  the  vendee,  of  itself  then  and  there  di- 
vests the  vendor's  title  to  the  property,  and  the  vendee  a 
title  to  such  propertv,  from  the  moment  of  such  delivery- 
to  the  carrier,  attaches.    (21  Am.  &  Eng.  Ency.  Law  528- 
530;   Benjamin,  Sales  [2d  ed.]  sees.  ISl,  682;   2  Chitty, 
(Vmtracts  [llth  Aui.  e<l.]   1201;    t<i>,ifh  r.  (hWU.  oO  111. 
290-  KniUln-  r.  l-:Uiso,K  47  N.  Y.  36,  and  cases  there  cited; 
UcJue  r.  limiiUr,  52  Neb.  604;  Conndon  r.  Kfmlall,  53  Neb. 
282 )    In  such  case  the  carrier  is,  in  contemplation  of  law, 
the  bailee  of  the  person  to  whom  and  not    by   whom 
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the  goods  are  sent.  Keeping  in  view  these  principles  we 
now  proceed  to  an  examination  of  the  contract  existing 
between  Neimeyer  &  Co.  and  Simpson  &  Co.,  which  re- 
sulted in  the  former  selling  to  the  latter  the  17  car  loads 
of  lumber  involved  in  this  controversy.  The  contract 
existing  between  these  parties  is  found  in  certain  letters 
whieh  passed  between  them.  It  would  seem  thJit  prior 
to  January  8,  1892,  Neimeyer  &  Co.  had  sent  out  to  the 
lumber  dealers  of  the  country  statements  showing  the 
various  kinds  of  lumber  which  they  manufactured  and 
had  for  sale,  and  it  was  prior  to  this  date  that  Deitz  had 
imlei'ed  of  Simpson  &  Co.  the  bill  of  lumber  wiiich  thi^ 
latter  did  not  have  on  hand.  On  this  date,  January  8, 
1892,  Simpson  &  Co.  wrote  Neimeyer  &  Co.,  saying:  "We 
received  vour  stock  shei^t  sometime  since,  and  herewith 
send  vou  two  orders,  which  vou  will  find  verv  nice  ones. 
Plejise  name  your  figures  as  low  as  possible  on  these 
orders.  ♦  ♦  »  Also  inclose  us  vour  lowest  f.  o.  b. 
price  list."  Accompanying  this  letter  were  the  two  or- 
ders mentioned  therein.  These  orders,  so  far  as  matt  rial 
here,  were  as  follows:-  "A.  J.  Xeimever  Lumber  C()mi)anv, 
Waldo,  Ark.:  Ship  to  C.  N.  Deitz,  Omaha,  Nebraska, 
*  *  *  17  cars  of  certain  described  lumber.  If  for  anv 
reason  you  cannot  ship,  promptly  advise.  IMease  also 
send  bill  of  lading  and  invoice  to  us  at  Dallas.''  Nei- 
meyer &  Co.  at  once  filled  the  order  of  Simpson  &  Co.  by 
shipping  the  17  car  loads  of  lumber  as  already  stated  to 
Deitz  and  on  January  9,  1892,  wrote  to  Simpson  &  Co. 
as  follows:  "Your  valued  order  of  January  8  received 
and  filed  far  prompt  shipment,  with  the  excei)tion  of  two 
items.  ♦  ♦  ♦  We  have  filled  your  order  as  follows: 
[Here  follow  the  description  and  price  of  the  lumber  in 
the  17  cars.]  Prices  f.  o.  b.  Omaha,  Nebraska."  It  is 
to  be  observed  that  in  the  corrcs])()ndence  between  Simp- 
son &  Co.  and  Neimeyer  Si  Co.  the  question  of  the  place 
of  deliver}'  of  this  lumber  was  not  inquired  about  nor  dis- 
cussed. The  place  of  the  delivery  of  the  lumber  was  not 
the  subject  of  the  negotiations.     The  expression  in  the 
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Neinieyer  &  Co.   ]otier  of  January  9,   ^'Prices  f.   o.   b. 
Omaha,   NeLranka,"  they  insist  affords  conclusive  evi- 
dence that  tlie  intention  of  the  parties  was  that  the 
delivery  of  this  lumber  to  Simpson  &  Co.  should  takc^ 
place  at  Omaha,   Nebraska.     Three  witnesses  testified 
on  the  trial  as  to  the  meaninjj;  anion*^  railroad  men  and 
shippers  of  the  expression,  ''Prices  f.  o.  b.  Omaha,  Ne- 
braska/'    One  of  them   said  it  meant  "that  the  price 
named  in  the  shipi)er's  invoice  is  the  price  at  Omaha.'' 
Another  said  it  meant  'to  be  delivered  at  Omaha  free  on 
board  cars.''     Neimeyer  himself,  j)resident  of  Neimeyer 
&  Co.,  testified:   ''If  we  sav  f.  o.  b.  Omaha,  that  mean^ 
that  is  the  jirice  delivered  at  Omaha."     We  think  the 
true  construction  of  the  contract  is  the  one  placed  thereon 
by  the  district  court,  and  is  in  line  with  the  explanation 
of  the  phrase  in  the  contract  under  consideration  made 
by  the  first  and  last  of  the  witnesses  just  named.     The 
word  "prices''  wliich  pret  edes  ''f.  o.  b.  Omaha,  Nebraska," 
is  of  importance  in  the  constructinn  of  this  contract.    By 
that  expression  Neimeyer  &  Co.  meant  that  the  prices 
which  they  had  affixed  to  the  lumber  sold  Simpson  &  Co. 
were  to  be  the  prices  w'hich  the  lumb^n*  should  cost  Simp- 
son &  Co.  at  Omaha;  not  that  the  delivery  of  the  lumber 
to  Simpson  &  Co.  should  take  place  at  Omalia,  but  that 
the  price  charj^j^ed  Simi)son  &  Co.  by  Neimeyer  &  Co.  for 
the  hnnber  was  to  1  e  its  junce  at  Omaha ;  in  other  w'ords, 
that  Neimeyer  &  Co.  should  pay  the  freight  on  this  lum- 
ber from  Waldo,  Ail:ansas,  to  Omaha,  Nebraska;    or, 
what  is  the  same  thing,  that  Simpson  «S:  Co.,  or  their  ven- 
dee, Deitz,  miglit  pay  the  freight  and  then  remit  the  pur- 
chase price  of  tlie  lumler  l(»ss  the  freigiit.     But  the  fact 
that  Neimeyer  i\:  Co.  agreed  to  pay  the  freight  on  this 
lumber  from  its  place  of  shi]nnent  to  its  place  of  desti- 
naticai  does  not  afford  conclusive  evidence  that  the  de- 
livery of  the  lumber  was  to  take  place  at  Omaha,  Xe- 
braska.    To  summarize:  The  contra(*t  between  Neimeyer 
&  Co.  and  Sim]\son  &  Co.  was  this:   Neimeyer  &  Co.  sold 
them  17  car  loads  of  lumber  at  the  price  of  | skt 
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Omaha — ^not  the  delivery  at  Omaha  but  .the  price  at 
Omaha;  and  Simpson  &  Co.,  by  their  letter  of  January 
8,  when  asking  Neimeyer  &  Co.  to  inclose  "us  your  lowest 
f.  o.  b.  price  list,"  were  seeking  to  ascertain  from  Nei- 
meyer &  Co.  what  the  lumber  would  cost  them,  Simpson 
&  Co.,  at  Omaha ;  and  w^hen  Neimeyer  &  Co.  answered 
that  letter  and  shipped  the  goods  and  said,  "Prices  f.  o.  b. 
Omaha,  Nebraska,"  tht^y  meant  to  inform,  and  did  in- 
form, Simpson  &  Co.  what  the  lumber  would  cost  them 
in  Omaha,  Nebraska.  The  contract  then  between  the 
parties,  as  evidenced  by  their  correspondence,  does  not 
provide  that  the  delivery  of  this  lumber  should  take 
place  at  Omaha.  To  give  that  construction  to  the  con- 
tract the  expression,  "prices  f.  o.  b.  Omaha,"  would  have 
to  read  "delivery  f.  o.  b.  Omaha."  To  give  the  contract 
this  effect  would  be  to  put  a  violent  and  unnatural  con- 
struction upon  the  language  used. 

We  have  been  refeiTc*<l  by  counsel  for  plaintiffs  in  error 
to  several  eases,  which,  he  insists,  sustain  his  construc- 
tion of  this  contract.  We  have  carefully  examined  all 
these  cases,  and  not  one  of  them,  we  think,  is  in  point 
here,  and  we  confidently  say  that  no  decision  of  any  court 
can  be  found  which  has  construed  "prices  free  on  board" 
at  a  named  place  as  equivalent  to  'vl(*livery  free  on 
board"  at  such  place.  Among  the  cases  cited  by  counsel 
for  plaintiffs  in  error  are  the  following:  Gates  v.  Chicago, 
B,  d  Q.  K.  Co.y  42  Neb.  379.  But  this  oise  has  no  bearing 
whatever  on  the  question  under  consideration  here.  It 
simply  holds  that  a  carrier  makes  delivery  of  goods  to  a 
consignee  thereof  at  its  peril  unless  at  the  time  of  de- 
livery the  bill  of  lading  be  surrendered.  To  the  same 
effect  is  (uion  P.  R.  Co.  r.  Joluhson,  45  Neb.  57.  And  in 
SheUeithergtr  r.  Fnmont.  E,  d-  M,  Y.  li,  Co.^  45  Neb.  487,  the 
title  to  the  goods  sold  never  passed  to  the  vendee,  as  he 
procured  their  delivery  to  him  by  fraud. 

><to(k  r.  Inglis,  12  L.  K.  Q.  B.  Div.  [Eng.]  564,  so  far  as 
the  same  bears  upon  the  question  under  discussion  here, 
is  an  authority  against  the  contention  of  plaintiffs  in 
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error.  In  that  casi*  a  nierchant  ordeird  200  tons  of  sugar. 
The  vendor  sliipped  400  tons  of  su^ar  consigned  to  the 
city  where  the  purchaser  lived.  The  goods  were  h)st  at 
sea.  After  the  vessel  left  its  wharf  the  seller  sent  in- 
voices of  200  tons  of  this  sugar  to  the  vendee,  who,  upon 
its  receipt,  paid*  the  price  of  the  200  tons  of  sugar  and 
obtained  the  Lill  of  lading  for  the  same.  The  sugar  w^as 
insured,  and  the  vendee  sued  the  insurance  company  for 
the  value  of  the  200  tons  of  sugar  lost.  The  insurance 
company  chiinuul  that  the  title  to  this  200  tons  of  sugar 
never  vested  in  the  vendee,  because  that  specific  amount 
of  sugar  was  not  set  apart  and  deliv(*red  by  the  vendor 
to  the  carrier  for  tlie  vendc^e,  and  that,  th(  rc^fore,  he  had 
no  insnrabh*  interest  in  the  sugar  lost.  But  the  court 
ruled  that  the  action  of  the  s(»lhT,  after  the  ship  left  its 
wharf,  in  s(»nding  to  the  vcnidee  an  invoi(*e  for  200  tons 
of  the  400  tons  shipjKMl,  was  a  delivery  of  200  of  the  400 
tons  of  su^ar  shipped  to  tlie  vend(»e  at  the  time  of  its  ship- 
ment. This  case  leasts  upon  th(»  princii)le  that  whether 
the  vendor  delivered  to  the  vendee^  200  tons  of  the  sugar 
shipped  at  the  time  of  tlu^  shipment  was  a  question  of 
intention  to  be  gathered  from  the  vendor's  conduct,  and 
that  his  making  out  an  invoici^  of  tlu^  200  tons  and  trans- 
mitting it  to  the  vendee,  after  the*  ship  sailed,  evinctni  his 
intention  of  v(^sting  the  title  of  200  tons  of  the  sugar  in 
the  vendee  at  the  time  the  whole  cargo  was  put  on  ship- 
board. 

Anothc^r  ca*se  cit(Ml  by  plaint ilTs  in  error  is  Millvr  v. 
Seojnaihs,  35  Atl.  Kep.  [I*a.]  I'M.  T\w  contrac^t  in  that 
case  was  made  in  Februaiy,  1894,  bc^tVeen  Miller,  of 
Ehnira,  X(^w  York,  and  Seamans  &  Co.,  of  Williamsport, 
Ptmnsvlvania,  and  bv  the  cnntrnct  Miller  agreed  to  sell 
to  Scamans  «S:  (\).  40(i,0()0  f(M4  of  iK^mlock  lumber  belong- 
ing to  ililhT  and  tlicn  piled  in  the  lumber  yard  of  the 
Dent  Lumber  Company  at  I)u  Boistown,  Pennsylvania, 
at  a  price  of  i?S.2r)  per  thousand  shipping  count  f.  o.  b. 
cars  Williamsport.  The  lumber  was  to  be  loaded,  in- 
:  ppct(»d,  and   measured  as  ordered  by  the  purchasers. 
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After  a  quantity  of  this  lumber  had  been  shipped  and 
delivered  to  Seaniaus  &  Co.  a  flood  occurred  and  washed 
away  the  part  of  the  lumber  which  had  not  been  shipped, 
and  Miller  souj^ht  to  recover  the  purchase  price  of  the 
lumber  .washed  away  from  Seamans  &  Co.  upon  the 
theorv  that  he  had  delivered  the  406,000  feet  of  lumber 
to  them  on  the  date  of  the  contract  of  sale.  But  the 
couit  held  *'that  title  did  not  pass  until  measurement, 
inspection,  and  actual  shipment/'  and  then  only  as  to  the 
amount  shipped;  and  that  plaintiff,  Miller,  had  to  bear 
the  loss, of  such  part  of  the  lumber  as  not  having  been 
measured,  insi)ected,  and  shipped  was  carried  away  by 
the  fl<Jod.  But  this  case  is  not  an  authority  for  the  con- 
tention of  the  plaintiffs  in  error  here.  It  is  not  a  decision 
that  'Trices  f.  o.  b.  Omaha"  is  eciuivalent  to  "delivery 
f.  o.  b.  Omaha."  The  principle  upon  which  the  case  rests 
and  was  decided  is  that  the  contract  of  sale  was  an-  ex- 
ecutorv  one  and  that  no  title  to  the  lumber  agreed  to  be 
sold  passed  to  the  vendee  until  the  lumber  was  measured 
and  inspected. 

The  argument  of  plaintiffs  in  eiTor  that  delivery  was 
to  take  place  in  Omaha  btH*ause,  in  answer  to  an  inquiry 
oi'  their  vendees,  the  plaintiffs  in  error  named  the  price 
of  the  goods  at  that  point  is  not  sustained  by  any  au- 
thoritv  that  I  have  been  able  to  find.  On  the  other  hand 
the  eases  in  which  the  question  has  been  presented  are 
against  the  contention  of  plaintiffs  in  eiTor.  One  of  these 
cases  is  >S7//r  (Ihiss  Co.  v.  Lomjlvy,  G4  Ga.  576.  In  that  case 
it  was  held  that  if  the  seller,  U})on  inquiry,  priced  goods 
to  the  buyer  arid  thereupon  the  buyer  ordered  at  that 
price  and  the  seller  delivered  the  goods  to  a  common 
carrier  consigne<l  to  the  buyer  there  was  a  complete  sale 
at  the  price  named.  In  Mve  v.  McXuJer,  109  N.  Y.  500,  the 
vendor  resided  in  Ivondon,  and  the  vendee  in  the  city  of 
Xew  York.  By  the  contract  between  the  parties  the 
vendor  sold  to  the  vend(*e  500  bags  of  cocoa  ak  fifty-nine 
shillings  per  hundred  weight.  These  fifty-nine  shillings 
per  hundre<l  weight,  by  the  terms  of  the  contract,  were 
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"to  include  cost,  freight,  and  insurance;"  and  it  was  held 
that  the  title  of  the  vendee  to  the  cocoa  vested  upon  its 
delivery  on  board  ship  for  transit  to  New  York.  There  is 
no  diflFerence  in  principle  between  this  case  and  the  one 
at  bar,  so  far  as  regards  the  terms  of  the  contract  under 
consideration.  Hei'e  the  vendors  agree  to  sell  the  vendees 
lumber  for  so  many  dollars,  and  this  price  includes  the 
freight  from  the  place  of  shipment  to  the  lumber's  desti- 
nation, and  by  the  contract  the  bills  of  lading  are  to  be 
t?ent  by  the  vendors  to  the  vendees,  Simpson  &  Co. 

Thus  far  we  have  considered  whether  it  was  the  mutual 
intention  of  the  parties  that  the  title  to  the  lumber  sold 
should  vest  in  the  vendees  only  upon  its  arrival  and  de- 
livery at  Omaha;  and  the  contract — the  correspondence 
— between  the  parties  does  not  afford  evidence  that  such 
was  their  intention,  but  rather  that  the  thing  specially 
negotiated  about  between  the  parties  was  the  price  of  the 
lumber,  and  the  contract  does  not  afford  evidence  that 
the  parties  did  intend  that  the  delivery  of  the  lumber 
should  take  place  at  Omaha,  but  left  the  delivery  to  take 
place  in  the  ordinary  manner  of  the  delivery  of  goods  by 
a  vendor  when  ordered  bv  a  distant  vendee.  But,  not- 
withstanding  the  sale  of  this  lumber  by  Neimeyer  &  Co. 
and  its  delivery  to  a  carrier  consigned  to  their  vendee, 
Neimeyer  &  Co.  might  have  exercised  the  ju.s  dUiponendiy 
as  it  is  called  in  the  text-books,  over  the  property  sold; 
that  is,  Neimeyer  &  Co.  might  have  retained  the  title  to 
the  lumber  shipp(Ml,  and  by  exercising  this  right  made 
the  carrier  of  this  lumber  their  bailee.  (1  Schouler,  Per- 
sonal Property  [3d  ed.]  sec.  271.  and  cases  there  cite<l.) 
The  claim  ijf  tlie  plaintiffs  in  error  here  is  that  they  did 
exercise  this  ;/(.v  (UsponnuVu  and  that  notwithstanding 
they  sold  the  lumber  to  Simi)son  &  Co.,  and  at  their  re- 
quest consigned  it  to  Deitz,  they  retained  the  title  and  the 
carrier  held  it  as  their  bailcH^.  We  know  what  Neimeyer  & 
Co.  did,  and  the  question  before  us  now  is  whether  their 
conduct  in  the  j^remises  authorizes  an  inference  that  not- 
withstanding the  sale  and  the  shipment  of  these  goods 
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they  inteiided  to  retain  title  until  their  arrival  in  Omaha. 
Their  intention  must  be  found  in  their  conduct,  and  it  is 
that  intention  that  we  are  now  in  pui*suit  of,  and  for  the 
purpose  of  ascertaining  it  it  is  our  duty  to  follow  every 
trail,  how^ever  dim  and  tortuous  it  may  be,  which  leads  in 
the  direction  of  such  intention.  If  Neimeyer  &  Co.  at  the 
time  of  the  shipment  of  these  goods  int(*uded  to  reserve 
in  themselves  the  title  thereto  until  their  arrival  at 
Omaha,  it  must  have  been  because  by  so  reserving  the 
title  they  desired  to  make  themselves  sure  of  receiving 
the  pay  for  the  goods  sold  before  they  should  part  with 

them.     Certainly  they  Tvould  not  voluntarily,  and  in  the 

•■ft  1  / 

absence  of  a  contract  requiring  them  to  do  so,  reserve 
the  title  for  the  puri>ose  of  suffering  the  loss  in  case  the 
goods  should  be  destroyed  in  transit.  But  by  the  con- 
tract of  sale  between  Neimeyer  &  Co.  and  Simpson  &  Co. 
these  "roods  were  not  sold  for  cash  on  deliverv  but  on 

r^  ft 

sixty  days'  time.  If  the  goods  then  had  been  consigned 
by  Xeimeyer  &  Co.  to  Simpson  &  Co.  at  Dallas,  Texas, 
the  fact  that  thev  were  sold  on  sixty  days'  time  would 
afford  a  pn^umption  that  the  sellers  did  not  intend  at  the 
time  they  shipped  them  to  reseiTe  title  in  themselves  until 
they  were  paid  for.  Again,  it  is  to  be  remembered  that 
Xeimeyer  &  Co.  did  not  sell  these  goods  to  Deitz,  their 
conf*ignee,  and  it  is  an  unreasonable  claim  on  the  part  of 
Neimever  &  Co.  to  say  in  the  face  of  this  record  that  thev 
sold  the  goods  to  Simpson  &  Co.  on  sixty  days'  time  and 
at  their  recjuest  consigned  them  to  Deitz  and  yet  all  the 
time  intended  to  retain  the  title  to  these  goods.  Are  we 
to  understand  from  the  argument  of  Neimeyer  &  Co.  that 
they  did  not  intend  that  these  goods  should  be  delivered 
to  Deitz  until  sixty  djiys  from  the  date  of  their  shipment? 
At  the  time  Xeimeyer  &  Co.  shipped  these  goods  they 
might  have  caused  themselves  to  have  been  made  con- 
signees in  the  bill  of  lading,  and  had  they  done  this, 
then  their  conduct  in  so  doing  would  have  authorized 
the  presumption  that  they  thereby  intended  to  reserve 
the  title  to  the  goods,  and  that  the  carrier  held  them 
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as  their  bailee.  (2  Rehouler,  Peraonal  Property  [3d  ed.] 
sec.  273,  and  eases  there  cited;  Usher,  Sales  of  Per- 
sonal Property  sees.  228,  230,  and  cases  there  cited; 
Newmark,  Sales  sec.  147,  and  cases  there  cited;  R.  M. 
Benjamin,  Principles  of  Sales  92,  where  the  rule  is 
thus  concisely  stilted:  "Where  floods  are  shipped  and 
by  bill  of  lading  the  goods  are  delivertMl  to  the  order  of 
the  seller  or  his  agent,  the  sejler  is  prima  f<tciv  deemed  to 
reserve  the  right  of  disposal;"  First  \at.  Bank  of  Cairo  r. 
Crocker,  111  Mass.  1(>3;  Mert'hants  X(//.  Bank  of  Cinvinnafi 
r.  Jiangs,  102  Mass.  291;  Sccliyson  r.  Philhrick,  30  Fed. 
l?ep.  600.)  But  Xeinieyer  &  Co.  at  the  time  they  shipped 
these  goods  did  not  cause  them  to  be  consigned  to  them- 
selves, to  their  agent,  or  to  their  order.  On  the  contrary 
they  caused  these  goods  to  be  consigned  to  Deitz,  the 
Aendet^  of  their  vendees,  and  this  fact  authorizei^  the  in- 
ference that  it  was  then  and  there  the  intention  of  Xei- 
meyer  &  Co.  that  the  title  to  the  goods  should  pass  upon 
their  deliveiT  to  the  carrier  for  transit  to  th(4r  vendees' 
vendee.     Upon  this  subject  the  cases  are  all  one  way. 

In  Usher,  Sales  of  Personal  Property,  sec.  232,  it  is 
said:  *'If  the  bill  of  lading,  or  other  written  evidence  of 
the  delivery  to  a  carrier,  be  taken  in  the  name  of  th<- 
consignee,  or  be  transferred  to  him  by  indorsement,  this, 
if  not  controlled  by  other  evidence,  affords  the  strongest 
proof  of  the  intention  of  the  seller  not  to  retain  his  hold 
on  the  property  after  it  is  taken  by  the  carrier  as  security 
for  payment  of  the  price." 

In  Newmark,  Sales,  sec.  152,  it  is  said:  "For  it  has  been 
declared  to  be  perfectly  well  settled  that  if  a  consiirnor 
in  such  a  case  wishes  to  prevent  the  i)roperty  in  the 
goods,  and  the  right  to  deal  with  the  goods  while  at  sea, 
from  passing  to  the  consignee,  he  must  by  bill  of  lading 
make  the  goods  deliverable  to  his  own  order,  and  forward 
the  bill  of  lading  to  an  agent  of  his  own.  And  if  he  does 
not  do  that,  though  he  still  retains  the  right  of  stopping 
th(*  goods  in  trarisitn,  yet,  subj(M't  to  that  right,  the  prop- 
erly in  the  goods  and  the  right  to  the  posst  ssion  of  the 
goods  is  in  the  consignee." 
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In  2  Sohouler,  Personal  Projic^rty  [3fl  ed.]  so(\  2fi4,  it  is 
said:  '^Delivery  is  a  ciiTUinstance  often  eonsi<lere(l  in 
connection  with  the  api^ropriatioii  of  specific  chattels 
nnder  a  contract.  It  is  donbtless  well  establishe<l  as  the 
rnle  both  of  England  and  America  that  wh(*ie — all  other 
things  being  equal — a  seller  delivers  goods  to  the  buyer 
or  to  a  carrier  bv  order  of  the  buyer,  the  appropriation 
is  determined  beyond  his  power  to  recall  it,  for  the  i)rop- 
erty  has  thus  presumably  vested  in  the  buyer.  This  rule, 
however,  is  subject  to  the  princii)le  of  jus  dispoHcndi. 
*  *  *  But  the  delivery  of  goods  to  the  buyer  or  his 
agent,  or  to  some  carrier  for  him,  is  a  palpable  act  of 
appropriation  and  t(»nder  by  the  seller,  whose  intent  thus 
evinced  to  transfer  the  title  absolutelv  to  the  buyer 
can  hardly  be  disjnited,  if  the  bill  of  lading  be  taken  out 
in  the  consignee's  name,  or  indorsed  over  to  him  without 
restriction.''  And  the  same  author  in  section  273  uses 
this  language:  "Now  supposing  the  seller,  in  sending 
goods  by  a  vessel,  or  other  (arrier,  to  have  taken  out  a 
bill  of  lading  or  similar  document,  a  new  circumstance 
is  presented.  The  rule  of  presumption  becomes  this: 
That  the  carrier  therc^by  agrees  to  take  the  goods  as 
bailee  for  the  person  whose  name  is  therein  indicated  as 
the  one  for  whom  the  goods  are  to  be  carried;  and  this 
bill  being  made  out  to  the  seller  or  order,  the  carrier's 
engagement  is  prima  facie  to  carry  the  goods  for  and  on 
account  of  the  seller,  to  be  delivered  to  him  in  case  it 
should  not  be  assigned  or  indorsed.  *  ♦  ♦  On  the 
other  hand,  taking  out  the  bill  of  lading  in  the  buyer's 
name  affords  presumptive  evidence  on  the  seller's  part 
of  an  intent  to  transfer  the  title." 

In  Emvry  r.  Irving  A'a^.  Ranky  25  O.  St.  360,  it  was  said: 
"If  the  consignment  be  made  by  a  vendor  to  a  vendee, 
the  question  whether  the  consignor  reserved  the  jus  din- 
ponendi  is  one  of  intention  to  be  gathered  from  all  the 
facts  and  circumstances  of  the  transaction.  ♦  *  ♦  On 
such  question  of  intention  the  terms  of  the  bill  of  lading  \ 
are  to  be  taken  as  admissions  of  the  consignor,  and  are  ' 
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entitled  to  great  weight,  but  are  not  conclusive."  To  the 
same  effect  are  Straus  v.  WesscI,  30  O.  St.  211;  Ranney  t\ 
Iligly,  5  Wis.  62;  Finch  v.  Mansfi^ldy  97  Mass.  89;  Kline  v. 
Hakii\  99  31  ass.  253;  Stiudon  v.  Eager,  33  Mass.  467;  Prince 
r.  Boston  d  L,  R.  Co.y  101  Mass.  542;  Halliday  v.  Hamilton, 
78  U.  S.  560;  Merchants  Exchange  Ba^nk  of  Milwaukee  r. 
McGraic,  76  Fed.  Rep.  930;  Webb  v.  Winter,  1  Cal.  417; 
Fvtman  v.  Tillotson,  13  Met.  [Mass.]  517;  Orove  t\  Brien, 
49  U.  S.  429;  Glidden  v.  Lucas,  7  Cal.  26;  Hope  Lumber  Co. 
V.  Foster,  53  Ark.  196;  Rolimon  r.  Pogue,  86  Ala.  257. 

A.  J.  Neimeyer,  the  president  of  Neimeyer  &  Co.,  tes- 
tified on  the  trial  of  this  ease,  and  on  the  subject  of  the 
delivery  of  the  lumber— that  is,  whether  its  delivery  to 
his  vendees,  Simpson  &  Co.,  was  to  take  place  at  Omaha 
or  at  the  place  of  shipment — said: 

Q.  Who  were  you  looking  to  for  the  payment  of  this 
[lumber]? 

A.  When  the  delivery  was  made,  when  we  commenced 
shipping,  we  looked  to  Simpson  &  Perkins,  of  course. 

Q.  Did  you  consider  when  you  had  delivered  to  the 
railroad  company  you  had  complied  with  the  terms  of  the 
agi*eement  between  you  and  Simpson  under  which  you 
sold? 

A.  We  would 

Q.  I  ask  you  the  simple  question,  did  you  not  consider 
when  you  delivered  this  lumber  to  the  railroad  company 
at  Waldo  you  had  fully  performed  your  contract  with 
Simpson  &  Co.  ? 

A.  As  far  as  delivering  the  lumber  was  concerned. 

Here  then  js  the  president  of  the  plaintiffs  in  error  ad- 
mitting on  oath  that  he  understood  he  had  complied  with 
his  contract  with  Simpson  &  Co.  when  he  delivered  the 
lumber  they  ordered  on  board  the  cars  at  the  place  of  its 
shipment.  In  other  words,  he  admits  that  it  wae  his  inten- 
tion that  delivery  of  this  lumber  to  Simpson  &  Co.  should 
take  place  when  it  was  put  on  board  the  cars  at  Waldo. 
Thus  far  no  act  of  Neimeyer  &  Co.  in  the  sale  and  ship- 
ment of  this  lumber  evinces  an  intention  on  their  part  to 


Vol.  54]  JANlTAEY  TERM,  1898.  335 

N^meyer  Lumber  Co.  y.  Burlington  <&  M.  R.  R.  Co. 

retain  title  to  the  lumber  in  themselves  until  its  arrival 
at  Omaha;  but  their  every  act  authorizes  the  presumption 
that  they  never  entertained  such  an  intention,  but,  on  the 
contrary,  intended  the  delivery  of  the  goods  to  take  plac(^ 
in  the  usual  and  ordinary  manner  of  delivery  of  goods 
ordered  by  a  party  at  a  distance,  namely,  by  a  delivery  to 
a  carrier  for  transit  to  such  a  buver.  But  by  the  contract 
between  INeimeyer  &  Co.  and  Simpson  &  Co.  the  former 
were  to  pay  the  freight  on  this  lumber  from  its  place  of 
shipment  to  Omaha,  and  it  is  insisted  that  this  fact  over- 
turns all  the  other  presumptions  which  Neimeyer  &  Co.'s 
conduct  raised  against  them  that  the  title  did  pass  on  de- 
livery to  the  carrier  at  Waldo,  and  affords  conclusiv(* 
evidence  that  they  retained  the  title  in  the  goods  shippetl 
and  that  the  carrier  held  them  as  their  bailee.  We  have 
been  cited  to  no  case,  nor  do  we  think  one  can  be  found, 
which  holds  that  the  payment  of  freight  by  a  vendor  is 
conclusive  evidence  that  he  thereby  intended  to  retain 
the  title  in  the  goods,  or  that  the  deliverv^  of  the  goods 
was  to  take  place  not  at  their  point  of  shipment  but  at 
their  destination.  It  is  not  doubted  that  a  vendor  might 
by  express  contract  agree  to  deliver  goods  at  their  place 
of  destination  and  that  this  contract  would  control;  but 
it  is  not  claimed  that  any  such  express  contract  exists 
here.  The  claim  here  is  that  because  the  vendors  paid  the 
freight,  this  fact  is  conclusive  evidence  that  they  retained 
the  title.  It  may  be  safely  conceded  that  the  payment  of 
freight  by  the  vendors  is  a  circumstance  w  hich  affords 
some  evidence  that  the  vendors  intended  to  retain  the  juj< 
disponendi  of  the  goods  shipped,  but  it  is  not  conclusive; 
and  there  is  no  case,  we  repeat,  which  holds  that  it  is, 
unless  it  be  a  case  in  Illinois,  to  be  presently  noticed. 
The  cases,  and  all  the  cases  upon  the  subject,  are  to  the 
effect  that  the  payment  of  the  freight  by  the  vendor  is 
evidence  of  an  intention  upon  his  part  to  retain  title  in 
the  goods.  (See  the  rule  stated  and  the  authorities  cited 
in  Benjamin,  Principles  of  Sales  87.) 
In  Define  r.  Edtrards,  101  111.  leSS,  it  is  said  in  the  syl- 
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labus:  "Where  a  contract  for  the  sale  and  delivery  of 
personalty  ♦  *  »  expressly  provides  that  it  is  to  be 
shipped  by  the  seller  to  the  place  of  business  of  the  pur- 
chaser at  tlie  expense  of  the  seller,  the  jilace  of  delivery 
is  the  business  place  of  the  purchaser,  and  any  loss  on  the 
way  must  fall  upon  the  seller."  In  that  case  a  seller  of 
milk  lived  at  Dundee,  Illinois,  and  the  purchaser  lived  at 
Chicago.  The  seller  sued  the  purchaser  to  recover  for  the 
price  of  milk  which  he  claimed  to  have  sold  and  deliv(»rcd 
to  him.  The  seller  interposed  as  a  defense  to  the  action 
a  set-off  based  on  this  state  of  facts:  He  claimed  that 
he  had  been  buying  milk  from  the  plaintiff  for  some  five 
years;  that  the  milk  was  shipped  in  what  both  parties 
supposed  to  be  eight-gallon  cans,  but  that,  as  a  matter  of 
fact,  the  cans  did  not  hold  eight  gallons;  that  in  conse- 
quence of  the  mistake  as  to  the  capacity  of  the  cans  he- 
had  overi»aid  the  milk  seller.  On  the  trial  the  district 
(*ourt  refused  to  give  to  the  jury  the  following  instruc- 
tion: ^*The  jury  are  instructed  that  if  they  believe  from 
the  evidence  that  during  the  five  years  immediately  prior 
to  the  commencement  of  this  suit  the  defendant  pur- 
chase d  milk  of  the  plaintifT  by  the  gallon,  to  be  shipped 
from  Dundee  to  Chicago,  and  that  the  plaintiff  agreed  to 
pay  the  freight  on  su(*h  milk,  and  that  nothing  was  said 
by  either  the  plaintiff  or  defendant  in  regard  to  the  place 
of  delivery,  then  the  law  makes  Clacago  the  place  of  de- 
livery." The  supreme  court  held  that  this  instruction 
should  have  been  given,  thus  ruling  in  fact  that  the  pay- 
ment of  freight  by  the  seller  of  the  milk  made  the  place 
of  delivery,  Chicago,  the  destination  of  the  milk.  We  are 
unable  to  see  how  the  place  of  the  delivery  of  this  niilk 
was  nmterial  in  that  action,  as  the  only  two  questions 
litigated  were  (1)  a  question  of  fact  as  to  whether  the 
milk  cans  were  short,  in  capacity,  and  (2)  a  (juestion  of  law 
if  the  cans  were  deficient  in  capacity  whether  the  pur- 
chaser could  set  off  overpayments  against  what  he  was 
owing.  The  court  in  support  of  its  decision  cites  Dnnlop 
r,  Lamlert,  6  CI.  &  F.  [Eng.]  GOO.     But  in  that  case  the 
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seller  of  the  property  did  not  pay  the  freight.  The  vendee 
paid  it,  and  the  case,  therefore,  is  not  autliority  for  the 
conclusion  reachcnl  by  the  supreme  court  of  Illinois.  Fur- 
thermore, if  the  Illinois  case  is  to  be  regarded  as  holding 
that  the  payment  of  freight  by  the  vendor  is  conclusive 
evidence  that  he  retained  title  to  the  goods  shipped  while 
in  transit,  or,  in  other  words,  that  such  payment  of  the 
freight  made  the  delivery  take  place  at  the  destination 
of  the  goods,  then  the  case  stands  alone. 

A  case  exactly  in  point  here  and  against  the  contention 
of  plaintiffs  in  error  is  Treyelles  v.  Sen' ell,  7  H.  &  N.  [Eng.] 
573.  In  that  case  the  plaintiff  sold  "three  hundred  tons 
of  Old  Bridge  iron  rails  at  5/.  14.9.  6d.  per  ton,  to  be  de- 
livered at  Harburg,  cost,  freight,  and  insurance.''  Pay- 
ment was  to  be  made  for  the  rails  in  London,  less  the 
freight,  upon  delivery  to  the  purchaser  of  the  bill  of 
lading  for  the  rails  and  a  policy  of  insurance,  and  it  was 
held  that  the  true  construction  of  the  contract  was  that 
the  vendor  was  not  to  make  delivery  of  the  rails  at  Har- 
burg, but  only  to  ship  them  to  that  place  at  his  own  cost 
free  of  any  charge  to  the  vendee,  and  that  the  property 
in  the  rails  passed  to  the  vendee  on  the  delivery  to  him 
of  the  carrier's  bill  of  lading  and  the  policy  of  insurance. 

In  Dawes  v.  Pecky  8  Term  Kep.  [Eng.]  330,  it  was  ruled: 
"If  the  consignor  of  goods  deliver  them  to  a  particular 
carrier  by  order  of  the  coufc^ignee  and  they  be  afterwards 
lost,  the  consignor  cannot  maintain  an  action  against  the 
carrier  for  the  loss,  although  he  paid  for  booking  the 
goods." 

In  King  v.  Meredith,  2  Camp.  [Eng.]  639,  the  vendor 
sold  a  quantity  of  brandy  and  wine  and  delivered  it  to  a 
carrier  to  be  conveyed  to  the  vendee,  the  vendor  paying 
the  freight.  The  goods  never  reached  the  vendee.  His 
defense  was  that  the  title  to  the  goods  remained  in  the 
vendor,  and  that  this  was  evidenced  by  the  fact  that  he 
paid  the  freight.  But  the  court  said:  "As  soon  as  goods 
are  delivered  to  a  carrier,  they  are  at  the  risk  of  the  pur- 
chaser, although  the  carrier  be  paid  by  the  vendor," 
26 
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In  McLaughlin  v.  Marstm,  47  N.  W.  Rep.  [Wis.]  1058, 
it  was  ruled  that  where  a  customer  has  a  continuing 
contract  with  a  wholesale  merchant  to  ship  on  order 
cofifee,  freig^ht  prepaid,  and  during  the  continuance  of 
such  contract  gives  a  written  order  to  "ship  at  once  ten 
cases  of  coffee,"  which  is  done,  the  seller  prepaying  the 
freight,  and  five  cases  of  the  coffee  are  attached  bj'  a 
creditor  of  the  purchaser  before  delivery  to  him  by  the 
carrier,  it  is  a  question  for  the  jury  whether  the  coffee 
was  to  be  delivered  by  the  seller  at  the  purchaser's  place 
of  business  or  to  the  carrier  only. 

In  Havens  t\  Grand  Island  Liyht  &  Fuel  Co.,  41  Neb.  153, 
the  vendor  sold  to  his  vendee  "coal  at  $9.85  per  ton 
f.  o.  b.  Grand  Island,"  and  it  was  in  effect  held  that 
the  fact  the  price  at  Grand  Island  included  freight 
— ^that  is,  the  vendor  paid  freight — was  a  circumstance 
affording  sfonie  evidence  that  the  coal  was  to  be  delivered 
at  Grand  Island.  But  the  case  does  not  hold  that  the 
vendor's  paying  freight  is  conclusive  evidence  of  delivery 
at  destination. 

Wagner  v.  Breed,  29  Neb.  720,  is,  however,  decisive  of 
the  question  under  consideration  and  against  the  conten- 
tion of  the  plaintiffs  in  error.  In  that  case  Wagner  was 
a  wholesale  dealer  in  beer  and  resided  in  Rock  Island, 
Illinois.  Breed  was  a  dealer  in  beer  in  Hastings,  Ne- 
braska. Wagner  sold  and  shipped  to  Breed  large  quan- 
tities of  beer  and  paid  the  freight  from  Rock  Island  to 
Hastings.  He  took  Breed's  note,  secured  by  mortgage, 
for  the  beer  furnished  him,  and  this  suit  was  brought  to 
foreclose  that  mortgage.  Breed  defended  the  action  upon 
the  ground  that  Wagner  had  no  license  to  sell  intoxicat- 
ing liquors  in  the  state  of  Nebraska;  that  the  considera- 
tion for  the  note  in  suit  was  beer  sold  and  delivered  by 
him,  Wagner,  to  him,  Breed,  and  that  the  delivery  took 
place  at  Hastings,  Nebraska,  and  that,  therefore,  Wag- 
ner could  not  enforce  the  note  and  mortgage;  and  the 
district  court  ruled  that  the  deliveiy  of  the  beer  furnished 
by  Wagner  to  Breed  took  place  in  Hastings,  Nebraska, 
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that  the  note  and  mortgage  were  unenforceable,  and  dis- 
missed Wagner's  action.  On  appeal  to  this  court  the 
decree  of  the  district  court  was  reversed,  this  court  hold- 
ing that  notwithstanding  the  fact  that  Wagner  paid  the 
freight  on  the  beer  from  Rock  Island,  Illinois,  to  Hast- 
ings, Nebraska,  the  delivery  of  the  beer  took  place  in 
Bock  Island,  Illinois.  In  this  case  the  only  evidence  on 
the  subject  that  the  delivery  of  the  beer  took  place  in 
Hastings  was  the  fact  that  Wagner  paid  the  freight 
thereon.  This  case  then  is  a  solemn  adjudication  of  this 
court  that  the  mere  fact  that  a  vendor  pays  the  freight 
ig  of  itself  not  sufficient  evidence  to  overthrow  the  pre- 
gumption  that  where  a  purchaser  orders  goods  from  a 
distant  seller  and  he  in  pursuance  of  the  order  delivers 
the  goods  to  a  carrier  for  shipment  to  the  vendee,  such 
delivery  is  a  delivery  to  the  vendee,  and  that  his  title  at 
once  attaches.  To  the*  same  effect  is  Mee  v.  McNider,  109 
N.  Y.  500. 

Conceding  then  that  Neimeyer  &  Co.'s  paying  the 
freight  on  the  lumber  in  controversy  raises  the  presump- 
tion that  they  retained  title  to  the  lumber  while  it  was  in 
transit,  and  that  its  delivery  was  to  take  place  at  Omaha, 
we  think  the  district  court  was  right  in  holding  that  the 
effect  of  this  presumption  was  destroyed  by  the  other  evi- 
dence in  the  case.  Whether  the  deliverv  of  this  lumber 
took  place  at  Waldo  or  Omaha  was  a  question  of  fact  for 
the  trial  court  sitting  without  a  jury;  that  fact  was  to 
be*  determined  from  the  intention  of  the  vendors;  and  this 
intention  was  to  be  ascertained  from  all  the  facts  and 
circumstances  in  evidence  in  the  case.  But  when  the 
district  court  came  to  weigh  and  consider  the  conduct 
of  the  vendors,  it  had  before  it  a  sale  and  shipment  made 
by  vendors  in  the  ordinary  manner  of  goods  ordered  by 
a  distant  buyer,  the  contract  specially  referring  only  to 
quality,  quantity,  and  price  of  the  goods;  the  contract 
containing  nothing  in  reference  to  the  place  where  the 
goods  were  to  be  delivered;  the  sale  made  by  vendors, 
and  goods  shipped  to  the  vendees;  a  sale  made  on  sixty 
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(lays^  time,  the  vendors  taking  a  bill  of  lading  from  the 
initial  carrier  in  which  neither  they  nor  their  agents  were 
named  as  consignees  of  the  goods,  and  which  by  their  con- 
tract was  to  be  sent  to  their  vendees,  Simpson  &  Co.,  and 
in  which  bill  of  lading  the  vendees  were  named  as  con- 
signees; the  evidence  of  the  plaintiffs  in  error  that,  in  so 
far  as  delivery  of  the  lumber  was  concerned,  they  under- 
stood that  they  had  complied  with  their  contra>ct  with 
Simpson  &  Co.  when  they  delivered  the  lumber  to  a  car- 
rier at  Waldo  for  transit  to  their  vendees,  and  that  the 
lumber  was  sold  to  Simpson  &  Co.  and  the  sellers  looked 
to  them  to  pay  for  it.  From  these  facts,  and  each  one  of 
them,  the  law  raised  the  presumption  that  the  delivery  of 
the  goods  took  place  and  the  title  vested  in  the  vendees 
when  the  goods  were  delivered  to  the  initial  carrier. 
Against  all  these  presumptions  stood,  and  stands,  singly, 
tlie  fact  that  the  vendors  paid  th^  freight.  The  district 
(ourt  was  of  opinion — and  in  that  opinion  we  entirely 
concur — that  the  presumption  that  the  title  remained  in 
the  vendors  because  they  paid  the  freight  was  overthrown 
hy  the  other  facts  in  evidence  in  the  case  and  the  pre- 
sumptions which  flowed  therefrom. 

2.  This  brings  us  to  the  consideration  of  the  question 
of  Neimeyer  &  Co.'s  right  to  stop  these  goods  in  transitu 
because  of  the  insolvency  of  their  vendees,  Simpson  &  Co. 
In  order  that  a  vendor  may  exercise  the  right  of  stoppage 
in  trausitu  of  goods  sold  they  must  at  the  time  be  in  the 
possession  of  some  person  intervening  between  the  ven- 
dor who  has  parted  with  and  the  purchaser  who  has  not 
yet  received  them;  that  is,  they  must  be  in  transit  from 
the  vendor  to  his  immediate  vendee.  In  the  case  at  bar 
we  have  already  seen  that  Neimeyer  &  Co.,  the  vendors 
of  these  goods,  delivered  them  at  Waldo,  Arkansas,  to 
their  vendees,  Simpson  &  Co.,  and  when  the  goods  left 
Waldo,  Arkansas,  for  Omaha,  Nebraska,  they  were  in 
transit,  not  from  their  original  vendors,  Neimeyer  &  Co., 
to  their  original  vendees,  Simpson  &  Co.,  but  from  Simp- 
son &  Co.,  who  had  biM^ome  vendors  of  the  goods,  to  their 
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vendee,  Deitz.  The  sale  of  these  ffoods  bv  Xeimever  & 
Co.  to  Simpson  &  Co.  and  their  delivery  to  the  latter  at 
Waldo  consigned  to  Simpson  &  Co.'s  vendee,  Deitz,  was, 
in  effect,  the  same  as  if  Neimeyer  &  Co.,  after  selling  the 
goods,  had  shipped  and  delivered  them  to  Simpson  &  Co. 
at  Dallas,  Texas,  and  they  had  then  sold  and  shipped 
them  to  Deitz.  So  the  question  is:  May  a  vendor  of 
goods  exercise  the  right  of  stoppage  in  transitu  after  they 
have  been  received  and  sold  by  his  immediate  vendee  and 
are  in  transitu  to  that  vendee's  vendee?  We  think  that 
all  the  authorities  answer  this  question  in  the  negative. 

In  Jones,  Liens  sec.  870,  it  is  said :  "The  right  [to  stop 
goods  in  transitu]  can  be  exercised  only  by  one  who  holdn 
the  relation  of  vendor  to  the  consignee.  If  one  buys 
goods  and  directs  his  vendor  to  consign  them  to  a  cus- 
tomer of  his  own  with  whom  the  vendor  has  no  privity, 
and  the  vendor  accordingly  ships  the  goods  to  such  thir  1 
person,  he  cannot  stop  them  in  transitu  to  him  upon  th(* 
insolvency  of  his  immediate  purchaser.'' 

A  case  precisely  in  point  here  is  Memphis  &  L,  R.  R.  Co. 
r.  FreH,  38  Ark.  614,  9  Am.  &  Eng.  R.  Cas.  212.  In  that 
case  Freed  was  a  merchant  at  Dardanelle  and  ordered  of 
Walker  Bros.  &  Co.,  at  St.  Louis,  a  bill  of  goods.  The 
latter  transmitted  the  order  to  Lehman  &  Co.  at  New  Or- 
leans with  directions  to  ship  the  goods  to  Freed  and  send 
the  invoice  and  bill  of  lading  to  them,  Walker  Bros.  This 
was  all  done.  While  the  goods  were  in  transitu  from  New 
Orleans  to  Freed,  Walker  Bros.  &  Co.  failed  and  Lehman 
&  Co.,  claiming  to  exercise  the  right  of  stoppage  in  tran- 
9itu,  demanded  and  received  from  the  carrier  the  goods'. 
Freed  then  sued  the  railway  company  for  the  value  of  the 
goods,  claiming  that  he  was  the  vendee  of  Walker  Bros. 
&  Co.  and  not  the  vendee  of  Lehman  &  Co.,  but  merelv 
their  consignee,  and  that  there  was  no  privity  of  con- 
tract between  him  and  Lehman  &  Co.,  and,  therefore,  as 
against  him,  they  had  no  right  to  stop  the  goods  in 
transit;  and  the  court  held  the  railway  company  liable 
to  Freed  for  the  value  of  the  goods.    To  the  same  effect 
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are  Rowley  v.  Bigelow,  29  Mass.  306;  Eaton  v.  Cook,  32  Vt. 
58;  Nohle  v.  Adams,  7  Taunt.  [Eng.]  59. 

We  think,  therefore,  that  the  insolvency  of  Simpson  & 
Co.  did  not  invest  Neincieyer  &  Co.  with  the  right  to  stop 
these  goods  in  transit  nor  render  the  railway  company 
liable  to  Neimeyer  &  Co.  for  delivering  them  to  Deitz, 
the  consignee  thereof,  since  Deitz  was  not  the  vendee 
of  Neimeyer  &  Co.,  but  their  consignee  merely.  He  was 
the  vendee  of  Simpson  &  Co.  The  only  transit  of  these 
goods  that  took  place  as  between  Neimeyer  &  Co.  and 
Simpson  &  Co.  was  the  transit  that  occurred  of  the  goods 
between  the  lumber  yard  in  Waldo,  Arkansas,  and  the 
railway  cars  at  that  station,  and  when  the  goods  were 
delivered  to  the  carrier  there  and  billed  to  Deitz  it  was 
the  same  as  a  sale  and  delivery  of  the  goods  at  that  place 
to  Simpson  &  Co.  and  a  resale  and  redelivery  of  the  goods 
there  by  Simpson  &  Co.  to  Deitz. 

3.  But  it  is  insisted  by  counsel  for  the  plaintiffs  in  error 
that  this  judgment  must  be  reversed  because  of  the  con- 
dition of  the  pleadings.  This  we  will  now  proceed  to  no- 
tice. Neimeyer  &  Co.  in  their  petition  alleged:  "That  on 
or  about  the  8th  day  of  January,  1892,  the  plaintiff  agreed 
to  sell  unto  Simpson,  Perkins  &  Co.,  of  Dallas,  Texas,  17 
car  loads  of  lumber  of  the  plaintiff's  manufacture  at  its 
mills  in  Waldo,  Arkansas,  to  be  delivered  at  Omaha,  Ne- 
braska, free  of  freight  on  board  the  cars  at  Omaha, 
Nebraska,  for  the  sum  of  ?3,4tW.9(),  less  the  freight  from 
Waldo,  Arkansas,  to  Omaha,  Nebraska."  The  railroad 
company  answering  this  allegation  of  the  petition  used 
the  following  language:  ''It  admits  that  the  plaintiff 
agreed  to,  and  did  on  the  date  stated,  sell  to  Simpson  & 
Co.,  of  Dallas,  Texas,  17  car  loads  of  lumber  as  therein 
alleged."  Now  it  is  said  by  the  plaintiff's  in  error  that  the 
railroad  company  by  this  answer  has  admitted  that  the 
delivery  of  the  lumber  in  controversy  was  to  take  place  in 
Omaha,  Nebraska.  If  the  foregoing  quotation  from  the 
pleadings  was  all  they  contained  upon  the  subject,  we 
should  feel  obliged  to  reverse  this  case  because  of  this 


Vol.  54]  JANUARY  TERM,  1898.  343 

Nelmeyer  Lum1)er  Co.  v.  Burlington  &  M.  B.  B.  Ckx 

admission  in  the  answer;  bnt  the  answer  of  the  railroad 
company,  in  addition  to  the  admission  just  quoted,  sets 
out  the  contract  between  Simpson  &  Co.  and  Neimeyer  & 
Co.  in  full;  and  Neimeyer  &  Co.,  in  their  reply  to  this 
answer,  admit  that  th^  contract  between  them  and  Simp- 
son &  Co.  pleaded  by  the  railroad  company  in  its  answer 
is  the  actual  contract  made  between  those  parties.  Nei- 
meyer &  Co.,  by  their  reply,  have  admitted  that  the  con- 
tract existing  between  thcfm  and  Simpson  &  Co.  was  not 
the  contract  which  they  pleaded  in  their  petition,  but  the 
contract  set  up  in  the  railroad  company's  answer;  and  the 
question  litigated  in  the  district  court  was  as  to  the 
proper  construction  of  the  contract  pleaded  in  the  an- 
swer and  admitted  to  be  the  contract  by  reply.  Un- 
der these  circumstances  we  do  not  think  this  judgment 
should  be  reversed  because  of  the  admission  made  by  the 
railroad  company  in  its  answer.  The  judgment  of  the 
district  court  is  right  and  is 

Affirmed. 

Habrison,  C.  J.,  Sullivan,  J.,  Irvine  and  Ryan,  CC. 

We  concur  in  the  conclusion  reached  by  Commissioner 
Ragan  on  the  ground  that,  conceding  for  the  purpose  of 
this  case  that  the  use  of  the  expression  "Prices  f.  o.  b. 
Omaha"  might  of  itself  afford  a  presumption  that  the 
delivery  was  to  be  made  at  Omaha  and  that  title  should 
there  pass,  the  other  evidential  facts  were  sufficient  to 
ground  an  inference  that  title  should  pass  at  the  place  of 
shipment,  and  the  question  being  one  of  fact  the  finding 
is  sustained  by  the  evidence. 

NoRVAL,  J.,  dissenting. 

I  do  not  concur  in  the  judgment  just  rendered.  There 
is  no  controvei'sy  as  to  the  material  facts.  Simpson, 
Perkins  &  Co.  were  wholesale  dealers  in  lumber  at  Dallas, 
Texas,  from  whom  C.  N.  Deitz,  without  i)laintiflf's  knowl- 
edge, before  January  8,  1892,  ordered  20  cars  of  lum- 
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ber  to  be  delivered  to  himself  at  Omaha.  Simpson,  Per- 
kins &  Co.  thereupon  sent  a  letter,  inclosing  order  for  the 
20  cars  of  lumber,  to  the  plaintiff,  the  A.  J.  Neimeyer 
Lumber  Company,  at  Waldo,  Arkansas.  The  letter  is  as 
follows: 

"Dallas,  Texas,  Jan.  8,  1892. 
"A.  J.  Neimeyer  Lumber  Company y  Waldo,  Ark. — Gentlk- 
MEN :  We  received  your  stock  sheet  some  time  since,  and 
herewith  send  you  two  orders,  which  you  will  find  are 
very  nice  ones.  Please  name  your  figures  as  low  as  possi 
ble  on  these  orders.  Kindly  advise  us  how  you  are  fixed 
for  clear  flooring  and  finished  stuff,  and  we  may  hand  you 
some  orders  at  an  early  date.  Also  inclose  us  your  low- 
est f.  0.  b.  price  list. 

"Yours  very  truly,       Simpson,  Perkins  &  Co." 

The  orders  inclosed  in  said  letter  were  alike,  except  as 
to  number  of  cars  and  kind  of  lumber,  and  read  as  fol- 
lows: 

"Dallas,  Texas,  Jan.  8, 1892. 

"A.  J.  Neinieyer  Lumber  Co.,  Waldo,  Ark. :  Ship  to  C.  N. 

Deitz,  Omaha,  Neb.,  via K.  R.,  care R.  R.,  rate 

22  [Here  follow  the  number  of  cars  and  description  of 
lumber  required.],  as  soon  as  you  can.  If  for  any  reason 
you  cannot  ship  promptly,  advise.  Please  always  send 
bill  of  lading  and  invoice  to  us  at  Dallas. 

"Yours  truly,  Simpson,  Perkins  &  Co.'' 

On  January  9,  1892,  plaintiff  sent  the  following  reply: 

"A.  J.  Neimeyer  Lumber  Company, 
"Mills,  Waldo,  Ark. 

"St.  Louis,  Jan.  9, 1892. 
^^Messrs.  Simpson,  Perkins  £  Co.,  Dallas,  Texas — Gentle- 
men: Your  valued  orders  of  January  8th  received  and 
filed  for  prompt  shipment,  with  the  exception  of  two 
items.  The  2x4— 20ft.  and  the  2x12—20  we  have  not 
now  in  stock.     We  have  filled  orders  as  follows: 
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One  car  2x10— 12,  No.  1  Common  S.  1  S.  1  E |13.00 

«  2x10—14,  "  "  "  "  13.00 

"  2x10—16,  "  "  "  ''  13.00 

"  2x10—18,  "  "  "  "  14.00 

"  2x10—20,  "  "  "  "  14.01) 

"  2x12—12,  "  "  ''  "  13.25 

"  2x12—14,  "  "  "  "  13.25 

"  2x12—16,  "  "  "  "  13.25 

"  2x12—18,  "  "  "  "  14.25 

"Prices  f.  o.  b.  Omaha,  Nebraska.     Also, 

Two  cars  2x4—12,  No.  1  Common  S.  1  vS.  1  E  |13.00 

"        2x4—14,      "  "  ''      ''  13.00 

"       2x4—16,      "  "  "      ''  13  00 

"       2x4—18,      "  "  "      "  14.00 

"Prices  f.  o.  b.  Omaha,  Nebraska. 

"Also  on  floorins:  we  be^  to  name  yon  price,  f.  o.  b., 
Waldo,  Ark.,  $15.30;  on  finished  lumber  S.  2  S.,  1x4,  and 
Ist  and  2d,  f  15.30;  1x8,  10  and  12,  1st  and  2d,  |16.80; 
lix8, 10  and  12,  1st  and  2d,  |19.80;  lix8,  10  and  12,  1st 
and  2d,  #20.80;  2x6-8,  10  and  12,  1st  and  2d.  f 2 1.80. 
1-inch  Star  Finish,  Jtf3  less  than  1st  and  2d;  1^,  1^,  and 
-inch  Star  Finish,  #4  h^s  than  1st  and  2d  clear. 

"Trusting  that  these  figures  will  be  satisfactory  to  you, 
assuring  yon  that  our  material  is  well  manufactured,  and 
we  feel  confident  we  can  please  you,  we  solicit  your  trade 
in  our  line.  Awaiting  your  further  commands,  and 
thanking  you  for  the  orders,  we  remain  yours  truly, 

"A.  J.  Neimeyer  Litmber  Co., 

"Bv  E.  B.  EOKHARD." 

Plaintiff,  in  compliance  with  the  contract  contained  in 
the  foregoing  letters,  sold  to  Simpson,  Perkins  &  Co.  17 
of  the  20  cars  of  lumber  so  ordered,  and  shipped  the  same 
from  Waldo,  Arkansas,  consigned  to  C.  N.  Deitz  at 
Omaha  on  different  dates  between  January  15,  1892,  and 
January  21,  the  same  year.  The  cars  of  lumber  were  de- 
livered for  shipment  to  the  St.  Louis  &  Southwestern 
Railway  Company  at  Waldo,  Arkansas,  by  which  com- 
pany they  were  delivered  to  a  connecting  earner,  and  by 
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the  latter  delivered  to  the  defendant  company  to  be  trans- 
ported to  Omaha,  this  state,  for  delivery  to  the  consignee, 
Deitz.  Invoices  of  the  lumber  were  made  by  plaintiff  and 
sent  to  Simpson,  Perkins  &  Ck).,  Dallas,  Texas.  After 
the  delivery  of  the  cars  for  shipment,  and  before  they  had 
reached  their  destination,  Simpson,  Perkins  &  Co.  failed, 
without  havin}?  paid  for  the  lumber.  Thereupon  plaintiff 
notified  the  initial  carrier  to  stop  delivery  of  the  cars  to 
Deitz,  and  the  defendant  likewise  received  similar  notice 
after  a  portion  of  the  lumber  had  been  received  by  the 
consignee,  but  before  at  least  11  cars  had  reached  their 
destination.  Plaintiff  demanded  from  defendant  that 
the  remaining  cars  of  lumber  be  delivered  to  it,  with 
which  request  the  company  refused  to  comply,  but  de- 
livered the  same  to  Deitz.  Tliereupon  this  suit  was 
brought  for  the  value  of  the  lumber,  less  freight.  The 
bills  of  lading  were  issued  by  the  initial  carrier  to  plain- 
tiff, which  were  retained  by  the  latter  and  were  never 
sent,  or  delivered,  to  either  the  consignee  or  to  Simpson, 
Perkins  &  Co.  The  shipments  already  mentioned  consti 
tuted  the  only  transactions  between  said  firm  and  plain 
tiff.  The  latter  knew  nothing  about  any  deal  between 
Simpson,  Perkins  &  Co.  and  Deitz,  and  had  no  knowledge 
as  to  how  or  why  the  lumber  was  to  be  sent  to  Deitz,  ex- 
cept that  the  orders  so  directed  the  shipping  to  be  made. 

A.  J.  Neimeyer,  president  and  manager  of  plaintiff's 
company,  testified  on  direct  examination  concerning  the 
meaning  of  the  words  "Prices  f.  o.  b.  Omaha,"  as  used  in 
the  correspondence  above  set  out,  that  "the  initials  f.  o.  b. 
have  a  well  understood  meaning  among  railroad  men  and 
shippers.  They  mean  free  on  board  at  the  point  of  de- 
livery. If  we  say  f.  o.  b.  Omaha,  that  means  that  is  the 
price  delivered  at  Omaha."  The  witness  on  cross-exami- 
nation further  testified: 

Q.  Now,  this  f.  o.  b.  means  simply  the  price  at  the  place 
named,  does  it  not? 

A.  We  agree  to  deliver  the  lumber  at  that  price  at  the 
point  of  destination. 
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Q.  Do  you  agree  to  ship  the  lumber  to  the  consignee  at 
your  own  risk? 

A.  Yes,  sir. 

Q.  You  assume  the  risk? 

A.  We  assume  the  risk.  If  there  is  any  damage  in 
transit,  we  look  to  the  railroad  company. 

Q.  That  is  your  understanding  of  those  terms? 

A.  Yes,  sir. 

Q.  Isn't  it  your  understanding,  Mr.  Neimeyer,  that  f.  o. 
b.  simply  means  the  price  to  the  consignee,  or  the  pur- 
chaser at  a  certain  place? 

A.  No,  sir. 

Q.  It  is  a  form  of  expression  of  where  the  delivery  shall 
be  made,  is  that  your  understanding? 

A.  That  is  our  understanding;  and  the  price  of  course 
attached  to  it. 

Q.  Don't  you  know  as  a  matter  of  fact  that  in  railroad 
parlance  the  term  f .  o.  b.  has.  no  reference  to  the  question 
of  deliveiy,  but  purely  to  the  question  of  price? 

A.  In  railroad  parlance. 

Q.  And  in  business  parlance? 

A.  We  do  not  consider  it  so. 

Q.  What  does  the  general  public  consider  it? 

A.  Men  in  similar  business  do  not  consider  it  so  either. 
»    ♦    » 

Q.  I  ask  you  the  simple  question,  did  you  not  consider 
when  you  delivered  to  the  railroad  company  at  Waldo, 
you  had  fully  performed  your  contract  with  Perkins, 
Simpson  &  Co.  ? 

A.  As  far  as  delivering  of  the  lumber  was  concerned. 

Q.  Whatever  the  contract  was? 

A.  We  had  not  fulfilled  our  contract  until  we  did  what 
we  agreed  to  do. 

Q.  I  want  to  know — ^you  say  you  had  not — ^you  would 
not  consider  you  had? 

A.  No,  sir;  I  would  not  consider  I  had. 

Q.  When  would  you  consider  you  had  fulfilled  your 
contract? 
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A.  When  the  lumber  arrived  at  its  destination  all  satis- 
factory. 

Q.  When  it  arrived  at  its  destination? 

A.  Yes,  sir. 

Q.  Then  that  consideration  is  based  upon  what;  what 
terms  or  writing  or  expression  in  the  contract  do  you 
base  the  construction? 

A.  On  simply  the  reason  that  we  agreed  to  deliver  it  at 
Omaha. 

Q.  What  expression? 

A.  Free  on  board  cars  at  Omaha. 

Q.  Then  because  that  letter  said  f.  o.  b.  at  Omaha,  22 
cent  rate,  you  interpret  it  as  meaning  you  had  not  per- 
formed your  contract  with  Simpson,  Perkins  &  Co.  until 
the  goods  reached  Omaha. 

A.  That  would  be  our  interpretation  of  it 

John  A.  Sargent,  the  assistant  general  freight  agent 
of  the  Kansas  City,  Fort  Scott  &  Memphis  Railway  Com- 
pany, testified  by  deposition,  inter  alia,  that  he  had  been 
engaged  in  railroad  business  about  seven  years;  knew 
the  meaning  of  the  initial  letters  "f .  o.  b."  as  used  in  com- 
mercial and  railroad  transactions,  and  that  the  expres- 
sion "f.  o.  b.  at  Omaha"  means  "to  be  delivered  at  Omaha 
free  on  board  cars."  The  foregoing  testimony  of  the  two 
witnesses  named  stands  uncontradicted  in  the  record. 

The  chief  question  presented  in  this  case  is,  in  whom 
was  the  title  to  the  lumber  while  being  transported  by  the 
carrier  to  Omaha,  the  final  place  of  destination?  If  the 
title  passed  from  plaintiflf  upon  the  delivery  of  the  lumber 
to  the  railroad  company  for  carriage  at  Waldo,  Arkansas, 
as  the  defendant  asserts,  then  there  can  be  no  recovery  in 
this  action.  .Ordinarily,  in  the  absence  of  an  agreement, 
expressed  or  implied,  to  the  contrary,  personal  property 
is  delivered  at  the  place  where  it  is  when  sold.  Where, 
however,  a  dieffrent  place  where  it  is  fixed  by  the  con- 
tracting parties,  that  will  govern.  In  this  ease  there  is 
no  claim  that  the  delivery  of  the  lumber  was  to  be  made 
at  plaintiff's  mills  in  Waldo,  or  that  the  title  passed 
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there.  The  correspoiidcnce  between  Simpson,  PerkhiH  & 
Co.  and  plaintiff,  whicli  constitutes  tin*  contract  of  sale, 
discloses  that  the  lumber  was  sold  and  purcbas(*d  for  tlH» 
purpose  of  beinj^  shipped  to  Omaha,  and  thaf  plaintifl* 
was  to  make  delivery  els  'where  than  at  its  mills.  Tin* 
lumber  was  to  be  sel<H*ted  by  i)laintiff  and  plac.Ml  on  the 
tars  for  trans]>ortation,  and  the  contract  price  was  a  (*er 
tain  sum  per  IMH)  feet,  varyin<»:  according  t  >  the  kind  of 
lumber,  "f.  o.  b.  Omaha."  The  authorities  unite  in  stat- 
ing that  the  delivery  of  j:;oods  by  a  seller  to  a  common 
earner  for  conveyance  to  the  buyer,  when  the  transporta- 
tion is  to  be  made  in  that  manner,  and  the  contract  is 
silent  on  the  subject,  is  delivery  to  the  pui chaser,  and 
prima  facir  the  title  to  the  property  at  once  vests  in  the 
latter,  subject  to  the  exercise  of  the  vendor  of  the  right  of 
stoppane  in  fransifVy  since  the  carri(»r  is  re«»arded  as  bailee 
ora^ent  of  the  vendee,  and  not  of  the  vendor.  But  if  the 
contiact  requires  the  seller  to  make  delivery  at  a  distant 
point,  the  carrier  is  his  bailee  or  agent,  and  usually  the 
title  does  not  pass  until  the  proi)erty  has  been  deliveretl 
at  the  point  designated  by  the  parties.  {Sncathen  t\ 
(h^tU,%  8S  Pa.  St.  147;  Braddock  Class  Vo.  v.  Irwin,  153  Pa. 
St  440;  Hanaurr  v.  Bartvh,  2  Colo.  514^  Benjamin,  Sales, 
sec.  1040.) 

R.  M.  Benjamin,  in  his  work  on  the  Principles  of  Sales, 
at  pa«:e  87,  states:   "If  it  appear  that  the  seller  under- 
takes to  deliver  the  goods  at  the  place  of  their  destina- 
tion, assuming  the  risk  of  their  transmission,  the  carrier 
is  the  bailee  of  the  seller  and  the  property  in  the  goods 
does  not  vest  in  the  buyer  until  they  are  delivered  at  such 
place."     The  author,  at  page  145,  in  speaking  of  the  gen- 
eral doctrine  that  the  delivery  of  goods  to  a  carrier  bv  a 
vendor  for  the  j>urpose  of  transportation  to  the  vendee  is 
prima  faviv  delivery  to  the  latter,  says:  ''The  rule  does 
not  obtain  when  it  appears  that  the  seller  undertakes  to 
deliver  the  goods  at  the  place  of  destination.     In  such 
ease  the  carrier  is  the  agent  of  the  seller." 
In  Xewmark,  Sales,  sec.  1G6,  the  author  says:   "The 
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general  rule  is  that  title  will  not  pass  until  delivt^ry,  if 
it  is  a  part  of  tlie  contract  of  sale  that  the  seller  shall  de- 
liver the  property  sold  at  some  place  specified  and  receive 
payment  on  delivery.  ♦  ♦  *  And  thai  if  by  the  terms 
of  the  contract  the  seller  engages  to  deliver  the  thing  sold 
at  a  given  place,  and  there  be  nothing  to  show  that  in  the 
meantime  the  thing  sold  Avas  to  be  at  the  risk  of  the 
buyer,  the  contract  is  not  fulfilled  by  the  seller  unless  he 
delivers  it  accordingly."  (Bloyd  v.  Pollack,  27  W.  Va.  75; 
Devine  r.  Edtvards,  101  111.  138;  t<uit  r.  WfmllwU,  113  Mass. 
391;  Weil  v.  Golden,  141  Mass.  364;  21  Am.  &  Eng.  Ency. 
Law  528-530.) 

McNeal  v,  Bratm,  53  N.  J.  Law  617,  was  an  action  to 
recover  the  contract  price  of  a  quantity  of  coal  shipped 
by  plaintiff  from  Philadelphia  to  the  defendant  at  Bur- 
lington, under  a  contract  fixing  the  price  at  f4.10  a  ton 
delivered  at  Burlington.  The  coal  was  shipped  in  a 
barge  selected  by  the  seller,  and  reaching  in  the  evening 
the  last  named  place  was  moved  along  side  of  defendant's 
wharf  for  the  purpose  of  unloading.  During  the  night 
the  barge  sank,  and  the  coal  was  lost.  The  court  in  the 
opinion  say:  "Under  a  contract  of  this  sort,  delivery  of 
the  coal  on  board  the  barge  was  delivery  to  the  master 
as  the  plaintiff's  fiailee  or  agent,  to  perform  for  him  the 
act  of  delivery  in  execution  of  his  contract.  (1  Benjamin, 
Sales  [Corbin's  ed.]  sec.  556.)  Meanwhile,  and  until  de- 
livery was  consummated  in  such  manner  as  to  be  effectual 
as  between  vendor  and  purchaser,  the  coal  was  at  the 
plaintiff's  risk.  ♦  •  ♦  But  the  plaintiff,  instead  of 
being  an  agent  to  procure  transportation,  had  himself 
contracted  to  deliver  the  coal,  and  these  instructions 
ignore  the  fact  that  under  a  contract  of  that  sort  the 
undertaking  to  deliver  is  absolute  and  unqualified,  and 
delivery  of  the  goods  is  a  condition  precedent  to  the  right 
of  the  vendor  to  sue  for  the  contract  price.  If  the  goods 
be  lost  or  destroyed  before  delivery  is  consummated  the 
vendor  must  bear  the  loss.  Under  such  a  contract  the 
carrier  selected  by  the  vendor  is  his  agent  to  perfonn  the 
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contract  to  deliver,  and  the  vessel  in  which  the  goods  are 
carried  is  pro  hoc  vice  the  vendor's  vessel.  For  the  negli- 
gence of  the  one  and  the  condition  of  the  other,  and,  in- 
deed, for  failure  to  make  the  delivery  of  the  coal  accord- 
ing to  the  contract,  for  any  cause  not  due  to  the  fault  of 
the  purchaser,  the  responsibility  is  upon  the  vendor." 

Westman  Mercantile  Co.  v.  Parky  31  Pac.  Rep.  [Colo.] 
945,  was  to  recover  the  contract  price  of  two  cars  of  hay 
shipped  by  plaintiff  to  defendant  at  Denver.  It  was  held 
the  delivery  was  complete  and  the  title  to  the  hay  passed 
to  the  buyer,  when  the  cars  containing  the  hay  were  left 
in  the  general  receiving  yards  of  the  carrier  at  the  final 
place  of  destination. 

It  is  argued  that  the  place  of  delivery  of  this  lumber 
was  on  board  the  cars  at  Waldo,  and  that  the  title  passed 
when  the  lumber  was  put  on  the  cars  for  shipment.  Th(? 
soundness  of  this  contention  depends  upon  the  construc- 
tion given  to  the  clause  in  the  contract  '''prices  f.  o.  b. 
Omaha,"  as  there  is  no  other  provision  relating  to  the 
subject  of  delivery.  The  initial  letters  "f.  o.  b."  in  con- 
tracts of  sale,  when  the  property  is  to  be  transported, 
mean  "free  on  board"  the  cars  at  a  designated  place, 
whether  that  be  the  initial  point  of  shipment  or  place  of 
final  destination.  They  imply  that  the  buyer  shall  be 
free  from  all  the  expenses  and  risks  attending  the  de- 
livery of  the  property  at  the  point  named  in  the  con- 
tract for  such  purpose.  This  contract  should  be  inter- 
preted precisely  the  same  as  if  it  read  "prices  free  on 
board  cars  at  Omaha,"  and  the  plain  and  obvious  mean- 
ing of  those  words  is  that  plaintiff  was  required  to  pay  all 
freight  and  expenses,  assume  all  risk  of  transportation, 
and  that  the  title  did  not  pass  from  the  seller  until  the 
lumber  arrived  at  Omaha.  Had  the  contract  named 
"prices  f.  o.  b.  Waldo,"  then  delivery  to  the  carrier  at 
Waldo  would  have  been  delivery  to  the  purchasers,  and 
title  would  at  once  have  passed.  {Coiigdon  i\  Kendall^  53 
Neb.  282.)  But  the  contract  before  us  reads  "f.  o.  b." 
place  of  destination,  which  is  materially  different  from  a 
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clause  which  provides  for  the  delivery  of  property  at  the 
initial  point  of  transportation.  Had  this  lumber  been 
lost  while  in  transit,  plaintiff  could  not  have  recovered 
the  purchase  price  from  the  vendees,  since  the  sale  was 
not  complete  without  delivery  of  the  property  free  on 
board  the  cars  at  Omaha.  This  is  the  construction 
placed  on  the  contract  by  plaintiff  and  defendants  in  the 
pleadings,  as  a  reference  thereto  will  show.  Each  party 
has  pleaded  in  hwc  verba  the  correspondence  which  consti- 
tutes the  contract  under  which  the  consignments  were 
made.  The  petition  avers  that  the  lumber  was  sold  "to 
be  delivered  at  Omaha,  Nebraska,  free  of  freight  on  board 
the  cars  at  Omaha  ;■'  and  the  answer  expressly  admits  the 
sale  of  the  lumber  as  alleged  in  the  petition.  Each  party, 
therefore,  has  construed  the  contract  as  calling  for  the 
delivery  of  the  lumber  at  Omaha,  and  not  Waldo,  and 
the  court  is  certainly  justified  in  adopting  the  construc- 
tion which  the  parties  themselves  have  admitted  to  be 
the  proper  one.  That  the  deliver^'  was  to  be  made  in 
Omaha  is  emphasized  by  the  following  averment  in  the 
answer:  "The  defendant  further  answering  alleges  that 
before  the  time  mentioned  in  the  petition,  and  before 
Simpson,  Perkins  &  Co.  had  purchased  the  lumber  re- 
ferred to  from  the  plaintiff  they  had  entered  into  aji 
agreement  with  the  said  C.  N.  Deitz,  of  Omaha,  to  sell 
and  deliver  to  him  at  said  city,  at  certain' agreed  prices, 
a  large  quantity  of  lumber  of  the  kind  described  in  the 
petition,  and  that  the  said  Simpson,  Perkins  &  Co.  to  carrj- 
out  the  agreement  purchased  of  the  plaintiff  the  lumber 
aforesaid,  and  at  the  same  time  requested  Uie  plaintiff  to 
promptly  ship  it  to  C.  N.  Deitz.  That  the  plaintiff,  in 
compliance  with  such  reciuest,  delivered  the  lumber  to  the 
said  St.  Louis  &  South  Western  Railway  Company,  to 
be  transported  by  it  and  other  connecting  carriers  to 
Omaha  and  there  deliver  to  C.  N.  Deitz.''  This  is  an 
admission  that  Omaha  was  the  place  of  delivery  of  the 
lumber.  The  deliverv  to  a  carrier  is  regarded  as  delivery 
to  the  biiy(»r  only  when,  and  as,  it  is  in  accord  with  the 
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terms  and  intention  of  the  shipment.  In  the  case  at  bar 
the  carrier  was  the  bailee  or  agent  of  plaintiff,  and  not  of 
Simpson,  Perkins  &  Co.,  and  the  title  to  the  lumber  did 
not  vest  in  them  until  its  arrival  in  Omaha  free  of  expense 
of  transportaticm  to  the  purchasers.  This  conclusion  is 
not  without  abundant  support  in  the  authorities. 

In  Benjamin,  ir^ales  [6th  ed.]  sec.  (582,  the  author  says: 
"In  many  mercantile  contracts  it  is  stipulated  that  the 
vendor  shall  deliver  the  goods  'f.  o.  b.,'  i.  e.,  'free  on 
board.^  The  meaning  of  these  words  is  that  the  seller  is 
to  put  the  goods  on  board  at  his  own  expense  on  account 
of  the  person  for  whom  they  are  shipped,  and  the  goods 
are  at  the  risk  of  the  buyer  from  the  time  when  they  are 
80  put  on  board."  At  section  693  it  is  stated:  "If,  how- 
ever, the  vendor  should  sell  goods,  undertaking  to  make 
the  delivery  himself  at  a  distant  place,  thus  assuming  the 
risks  of  the  carriage,  the  carrier  is  the  vendor's  agent." 

In  Knapp  Electrical  Works  v.  New  York  Insulated  Wire 
Co.,  42  N.  E.  Bep.  [111.]  147,.  it  was  held  that  a  contract 
for  the  consignment  of  goods  "f.  o.  b."  place  of  shipment 
implies  that  the  consignee  is  to  pay  the  freight  to  the 
place  of  destination. 

In  Miller  v.  Seaman,  176  Pa.  St.  291,  the  facts  were 
these:  February  21,  1894,  one  Miller  contracted  for  the 
sale  to  the  defendants  of  eleven  piles  of  lumber  in  the 
yards  of  the  Dent  Lumber  Company,  at  Du  Boistown, 
Pennsylvania,  marked  "A.  G.  M.''  and  numbered  and 
mentioned  in  the  schedule  annexed  to  the  contract,  "at 
and  for  |8.25  per  1,000  shipping  count,  f.  o.  b.  cars  Will- 
iamsport,  to  be  loaded,  inspected,  and  measured  as 
ordered  by  said  purchasers,  by  Mr.  Sam  Aurand  for  the 
sellers."  The  contract  further  stipulated  for  inspection 
and  measuring  all  lumber  not  loaded  on  cars  prior  to 
Jnne  1, 1894,  and  tie  same  to  be  paid  for  on  that  date  at 
|8  per  1,000  feet,  less  two  per  cent,  discount.  The  ex- 
penses of  the  inspection  and  measurement  of  lumber  in 
yard  on  said  date  to  be  borne  by  the  purchasers.  Before 
Jnne  1,  a  portion  of  the  lumber  was  destroyed  by  flood, 
27 
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and  Miller  brought  Buit  to  recover  the  value  of  the  lumber 
thus  lost.  A  nonsuit  was  entered,  the  trial  court  holding 
that  the  title  did  not  pass  from  ililler,  under  the  contrac  t, 
until  the  lumber  was  measured  and  inspected,  and  de- 
livered at  his  expense  f.  o.  b.  cars  Williamsport  to  the 
purchasers;  The  judgment  was  affirmed,  the  court  in  tht* 
opinion  saying:  "It  is  clear  that  the  defendants  had  no 
right  to  take  possession  of  thi\se  piles,  as  piles  of  lumber. 
If  they  had  attempted  it,  ililler  could  have  proceeded 
either  by  replevin  or  trespass  against  them.  They  could 
not  have  sold  the  lumber  in  a  lump  and  delivered  it  to  a 
purchaser.  They  could  only  take  or  sell  in  accordance 
with  their  contract.  Their  title  to  each  shipment  vested 
on  its  delivery  f.  o.  b.  to  them  at  Williamsport.  The 
lumber  swept  away  by  the  flood  had  not  been  ordered  by 
the  purchaser;  it  had  not  been  inspected,  measured,  or 
loaded  by  the  seller  and  delivered  at  Williamsport  to  the 
buyer.  •  •  •  The  title  had  left  the  plaintiff  only  as 
orders  had  been  filled  and  shippeil,  and  as  to  all  that  re- 
mained in  the  yard,  it  had  never  left  him." 

In  lih(  field  Furnace  Co.  r.  II till  Coal  d  Coke  Co.,  101  Ala. 
446,  there  was  under  consideration  a  contract  containing 
a  provision  for  the  sale  and  purchase  of  "Flat  Top  Coke 
at  15.10  per  net  ton  (2,000- lbs.)  f.  o.  b.  cars  Sheffield,  Ala.,-' 
which  was  the  place  of  destination  of  the  coke.  The 
court,  in  discussing  the  meaning  of  the  letters  "f.  o.  b." 
in  contracts  of  sale,  observed:  "They  import  that  the 
purchaser  shall  be  free  from  all  expense  which  may  have 
attended  the  shipment  and  transportation  to  the  point 
named.  Had  the  provision  related  to  the  initial  point 
of  the  transportation,  the  buyer  would  have  been  entitled 
to  the  shipment  at  that  place  free  from  all  expense  in- 
cident to  loading  the  cars — all  expense  indeed  incurred 
in  the  premises  up  to  and  including  the  loading  of  the 
cars.  Then  it  would  have  been  upon  the  buyer  to  pay 
the  freight — the  cost  of  transportation — to  the  final  des- 
tination of  the  consignment.  The  provision  here  having 
relation  to  the  point  of  final  delivery,  it  can  mean  noth- 
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ing  else  than  that  the  seller  is  to  pay  all  costs  and  charj^cs 
up  to  that  point,  and  that  the  buyer  is  entitled  to  r(»- 
eeive  the  consignment  free  from  all  such  costs  and  ex- 
penses.-' 

Capehart  v.  Furnwn  Farm  Improvement  Co.,  103  Ala.  671, 
was  an  action  by  a  consignor  against  a  carrier  to  recover 
damages  for  loss  and  injury  sustained  in  the  transporta- 
tion of  certain  goods  which  were  purchased  by  Scott  & 
Kay  from  plaintiff  to  be  shipped  from  Atlanta,  (leorgia, 
to  Gnntersville,  Alabama,  consigned  to  purchasers.  The 
contract  of  sale  provi(h»d  the  goods  were  to  be  delivered 
"f.  0.  b.  at  Gnntersville,  Ala."  The  court,  in  the  opinion, 
say:  "It  is  admitted  that  f.  o.  b.  njeans  'free  on  board.- 
Indeed,  we  judicially  know  the  fact.  {Sheffield  Furnaee 
Co.  r.  Hull  Coal  d  Coke  Co..  101  Ala.  446.)  The  effect  of 
the  stipulation  is  that  the  consignor  will  place  the  goods, 
loaded  on  the  car  or  vessel  wherein  transported,  at  the 
designated  point  of  destination,  free  of  all  expense  to 
the  consignee.  {Sheffield  Furnace  Co.  r.  Hull  Coal  &  Coke 
Co.,  mpra.)  When,  therefore,  the  plaintiff  paid  the 
freight  charges  and  caused  the  boat  to  be  landed  at  Gnn- 
tersville, with  the  goods  safely  thereon,  properly  con- 
signed to  Scott  &  Kay,  it  completely  fulfilled  its  contract; 
the  carrier  ceased  to  be  its  agents  for  the  custody  and 
care  of  tiie  goods,  and  immediately  became  the  agent  of 
the  consignees.  The  relations  of  the  parties  then  became 
precisely  the  same,  in  effect,  as  if  the  contract  of  the 
plaintiff  had  been  delivered  f.  o.  b.  at  Atlanta,  and  the 
loss  or  injury  had  occurred  en  route,  before  reaching 
(runtersville.  In  such  case,  the  carriers  would  have  been 
regarded  as  the  agents  of  the  consignees,  and  the  deliv- 
ery to  them  f.  o.  b.  at  Atlanta  would  have  passed  the  title 
to  the  consignee.  This  contract  is  not  susceptible  of  any 
other  construction.'' 

There  is  no  question  that,  under  the  contract,  plaintiff 
was  required  to  pay  the  freight  on  the  lumber  from 
Waldo  to  Omaha,  which  fact  raises  the  presumption  that 
the  intention  was  that  deliverv  was  to  be  made  bv  the 
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seller,  and  at  its  risk,  at  Omaha,  and  that  the  title  did  not 
vest  in  the  vendees  until  the  lumber  arrived  in  that 
city. 

In  Murray  v.  Nuhols  Mfg.  Co.,  11  N.  Y.  Supp.  734,  glass- 
ware was  shipped  by  plaintiff  in  Connecticut  for  delivery 
to  defendant  in  New  York,  the  seller  paying  the  freight. 
It  was  ruled  that  the  risk  of  transportation  was  on  the 
latter,  and  no  recovery  could  be  had  for  the  goods  broken 
before  their  arrival  at  place  of  destination. 

Devine  r.  Kdwards,  101  111.  138,  was  an  action  to  re- 
cover a  sum  alleged  to  be  due  for  a  quantity  of  milk 
shipped  by  plaintiff  to  defendant  from  Dundee,  Illinois, 
to  Chicago,  under  a  contract  whereby  plaintiff  was  to 
pay  the  freight.  There  was  evidence  tending  to  show» 
that  some  of  the  milk  spilled  from  the  cans  while  on  the 
cars,  and  one  of  the  questions  was  who  was  to  stand 
this  loss.  The  decision  of  the  court  is  expressed  in  the 
second  subdivision  of  the  syllabus  as  follows:  "Where 
a  contract  for  the  sale  and  delivery  of  personalty  such 
as  milk  expressly  provides  that  it  is  to  be  shipped  by 
the  seller  to  the  place  of  business  of  the  purchaser,  *  * 
and  any  loss  on  the  way  must  fall  upon  the  seller." 

In  aSui^  r.  Woodhally  113  Mass.  391,  a  traveling  sales- 
man for  plaintiffs,  who  were  w^holesale  liquor  dealers  in 
Louisville,  Kentucky,  took  the  order  of  the  defendants 
at  Lawrence,  Massachusetts,  for  a  quantity  of  liquors, 
at  a  stipulated  price  subject  to  the  order  of  plaintiffs. 
It  was  agreed  that  there  should  be  deduitted  from  the 
price  all  sums  which  defendants  should  pay  for  freight 
upon  the  liquors  from  Louisville  to  Lawrence.  The 
liquors  were  delivered  to  the  carrier  for  tran8pt)rtation 
as  agreed,  and  it  was  held  that  the  title  remained  in  the 
vendors  during  the  course  of  transportation,  and  the  sale 
was  not  complete  until  the  delivery  of  the  liquors  at  the 
place  of  destination  in  Lawrence.  To  the  same  effect, 
as  to  completion  of  sale  at  place  of  delivery,  is  WHI  t:. 
(ioUlrn,  141  Mass.  304. 

The  third  and  fourth  paragraphs  of  the  syllabus  in 
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Jidivs  Winkclmeyer  Brewing  Ass'n  v.  Nipp,  50  Pac.  Rep. 
[Kan.]  956,  are  as  follows: 

"3.  Ordinarily,  a  delivery  of  merchandise  to  the  car- 
rier is  a  delivery  to  the  purchaser,  but  when  the  seller 
pays  the  freight  the  carrier  is  his  agent,  and  the  delivery 
is  made  at  the  place  of  its  destination. 

"4.  Where  the  freight  charges  are  to  be  paid  in  the 
first  instance  by  the  purchaser,  but  are  to  be  charged  to 
the  seller,  and  deducted  from  the  price  of  the  merchan- 
dise, held,  that  the  seller  pays  the  freight." 

It  is  asserted  that  Wagner  v.  Breed,  29  Neb.  720,  is  de- 
cisive of  the  question  against  the  contention  of  plaintiff, 
and  that  it  was  therein  solemnly  adjudicated  "the  mere 
►fact  that  a  vendor  pays  the  freight  is  of  itself  sufficient 
evidence  to  overthrow  the  presumption  that  where  a 
purchaser  orders  goods  from  a  distant  seller,  and  he  in 
pursuance  of  the  order  delivers  the  goods  to  a  carrier  for 
shipment  to  the  vendor,  such  delivery  is  a  delivery  to 
the  vendee  and  that  his  title  at  once  attaches."     Thii^ 
doctrine  w^as  not  announced  in  that  case,  as  an  examina- 
tion of  the  decision  will  disclose.     The  suit  was  to  fore- 
close a  real  estate  mortgage  given  for  the  purchase  pri(»e 
of  beer  sold  and  shipped  by  Wagner,  a  wholesale  dealer 
in  liquors  at  Rock  Island,  Illinois,  to  one  Breed,  the  mort- 
gagor, at  Hastings,  this  state.     The  defense  interposed 
was  that  the  sale  was  made  in  Nebraska,  and  therefore 
void,  inasmuch  as  Wagner  had  no  license  to  sell  intoxi- 
cating liquors  here.     The  beer  was  shipped  to  Breed 
from  Rock  Island  to  Hastings  in  car  load  lots  by  a  com- 
mon carrier  of  his  own  selection  and  designation,  and 
the  vendee  uniformly  paid  freight  on  the  shipment,  which 
was  afterwards  credited  back  to  him  in  his  account  bv 
plaintiff,  for  the  purpose  of  reducing  the  price  of  the  beer 
to  conform  to  the  usual  price  then  obtaining.     The  court 
in  the  opinion  say:  "These  sales  of  beer  by  the  plaintiff 
to  the  defendant  William  Breed,  upon  which  the  indebt- 
edness sued  on  arose,  were  made  and  concluded  at  Ro<*k 
Island,  in  the  state  of  Illinois."     That  case  is  not  an  an- 
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tliority  for  the  proposition  that  the  title  of  this  lumber 
passed  from  the  vendor  at  the  place  of  shipment,  because 
it  was  shipped  under  an  a}]:reement  requirinj»-  the  plain- 
tiff herein  to  pay  the  freight  to  Omaha,  who  selected  the 
(*arrier,  and  contracted  to  deliver  the  lumber  free  of  ex- 
pense on  board  cars  at  that  point.  The  beer  was  not 
shipped  under  a  contra(*t  containing  any  such  provisions. 
In  that  case  the  vendee,  and  not  the  vendor,  designated 
the  carrier  and  paid  the  freight,  and  the  court  properly 
held  that  the  sales  were  made  in  Illinois,  and  not  in  this 
state. 

Of  the  cases  decided  by  this  court  the  one  which  more 
nearly  fits  the  one  at  bar  is  Havvus  r.  Grand  Island  Light 
if  Fuel  To.,  41  Neb.  153.  That  was  an  action  to  recover 
the  contract  price  of  a  car  of  coal  shipped  by  plaintiff 
from  Omaha  to  defendant  at  Grand  Island.  One  of  the 
defenses  was  that  the  quantity  of  coal  sued  for  was  not 
received  at  the  i)lace  of  destination.  Plaintiff  insisted 
that  the  title  of  the  coal  vested  in  the  fuel  company  upon 
the  delivery  to  tlie  carrier  at  Omaha,  and  if  a  less  amount 
of  coal  was  re(*eived  by  purchaser  than  was  delivered  to 
the  carrier,  the  loss  must  be  borm*  by  the  defendant. 
The  court  held  the  evidence  supported  th(»  findings  of  the 
jury  that  the  coal  was  to  be  delivered  at  (Irand  Island, 
saying:  "The  general  vuW  doubtless  is  that  the  delivery 
of  goods  to  a  carrier  <'(»nsigned  to  the  purchaser  is  a  de- 
livery to  the  purchaser,  and  that  the  title  of  the  goods  so 
delivered  to  the  carrier  at  onrc*  vests  in  the  purchaser; 
but  this  rule  is  by  no  means  universal,  and  whether  appli- 
cable in  any  case,  dejiends  ui)on  the  facts,  circumstance, 
and  the  (*ontract  between  the  seller  and  the  pur(*haser  in 
the  case.  *  *  *  it  is  not  stated  in  any  of  the  plead- 
ings in  the  case  at  what  place  this  <*oal  was  to  be  deliv- 
ered, and  if  the  jury  found  from  the  evidence  that  the 
coal  was  to  be  delivered  at  Orand  Island,  we  think  the 
evidence  ample  to  sustain  that  finding.  By  the  letter 
of  October  1(5,  written  by  Havens  &  Co.  to  the  fuel  com- 
pany, it  is  stated:  *We  have  your  favor  of  the  15th  and 
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have  entered  your  order  for  two  cars  of  grate  coal  at  $9.85 
per  ton  f .  o.  b.  at  Grand  Island ;'  ♦  •  ♦  and  it  also 
appears  from  the  record  that  Havens  S^  Co.  accejited  from 
the  fuel  company,  as  part  payment  of  the  other  car  of 
coal  shipped  with  the  one  in  suit,  the  freight  bills  for  the 
coal  turned  over  by  the  carrier  to  the  fuel  company.  To 
adopt  the  contention  of  counsel  that  by  the  terms  of  the 
contract  the  fuel  company  was  to  pay  $9.85  per  ton  for 
the  coal  at  the  place  of  delivery,  and  that  that  place  of 
deliver}'  was  Omaha,  would  make  the  coal  cost  the  fuel 
company  in  Grand  Island  about  $16  per  ton,  as  the  evi- 
dence shows  that  the  carrier's  charges  amounted  to  about 
|6  per  ton." 

TregcUes  v.  Setvelly  7  H.  &  N.  [Eng.]  573,  is  distinguisha- 
ble from  the  case  at  bar.  That  w^as  an  action  to  recover 
damages  for  the  non-delivery  of  a  quantity  of  bridge  rails 
purchased  under  a  contract  whereby  the  buyer  agreed  to 
pay  therefor  '^5/.  14^.  6(7.  per  ton,  to  be  delivered  at  Ilar- 
burgh,  costs,  freight,  and  insurance;  payment  by  net  cash 
in  London,  less  freight,  upon  handing  bill  of  lading  and 
policy  of  insurance."'  The  seller  delivered  the  rails  on 
boat  at  London,  received  tlie  usual  bill  of  lading,  making 
the  shipment  deliverable  at  Harburgh,  procured,  at  his 
own  expense,  a  policy  of  insurance  on  the  shipment, 
which,  with  the  bill  of  lading  indorsed  in  blank,  was  de- 
livered to  the  buyer,  and  the  latter  then  paid  the  contract 
price  of  the  iron,  less  the  amount  of  the  freight  payable 
under  the  bill  of  lading.  It  was  decided  that  the  seller 
was  not  required  to  make  delivery  at  the  final  place  of 
destination,  and  that  the  title  passed  on  the  delivery  of 
the  bill  of  lading  and  policy  of  insurance  to  tlie  vendee. 
That  case  is  in  many  respects  unlike  the  one  before  us. 
There  the  vendee  was  to,  and  did,  pay  the  purchase 
monev  on  delivery  of  the  iron  to  tlie  carrier,  and  the 
vendor  then  paid  the  freight  to  the  buyer  and  delivered 
the  bill  of  lading  to  him,  so  that  there  was  nothing  left 
for  the  seller  to  do  to  vest  the  title  in  the  otiier  party. 
In  the  present  case  the  purchase  money  was  not  paid,  nor 
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the  freight  on  the  lumber,  and  the  consignor  retained  pos- 
session of  the  bills  of  lading.  The  contract,  therefore, 
had  not  been  fully  performed  by  the  plaintiff. 

It  is  urged  that  inasmuch  as  the  lumber  was  not  eon- 
signed  to  the  plaintiff,  or  its  order,  and  that  the  bills  of 
lading  were  taken  in  the  name  of  the  consignee,  the 
inference  may  be  drawn  therefrom  that  it  was  the  inten- 
tion of  plaintiff  that  the  title  to  the  lumber  should  pass 
immediately  upon  the  delivery  to  the  carrier  at  Waldo. 
This  argument  is  not  tenable,  because  the  bills  of  lading 
were  never  surrendered  to  the  consignee  or  purchaser, 
but  at  all  times  remaining  in  the  possession  of  plaintiff. 
Although  ordinarily  the  rule  is,  when  not  rebutted  by 
evidence  to  the  contrary,  that  the  title  to  goods  prima 
facie  passes  to  a  vendee  upon  their  delivery  by  the  vendor 
to  a  common  carrier  for  transportation  to  the  buyer,  yet 
where  a  bill  of  lading  is  taken  in  the  name  of  the  seller, 
it  is  presumptive  evidence  of  his  intention  to  retain  con- 
trol of  the  property,  and  that  delivery  to  the  carrier  is 
not  a  delivery  to  the  buyer,  but  that  the  carrier  is  the 
bailee  or  agent  of  the  vendor.  (Newmark,  Sales  sec.  147; 
Benjamin,  Sales  sec.  399.)  On  the  other  hand,  if  the  bill 
of  lading,  by  direction  of  vendor,  is  issued  in  the  name  of 
the  consignee  and  is  sent  or  delivered  to  him,  this  is  evi- 
dence of  an  intention  to  transfer  the  title  to  the  pur- 
chaser. "But  the  fact  that  the  bill  of  lading  is  taken  in 
the  buyer's  name,  if  it  is  not  delivered,  creates  no  pre- 
sumption of  an  intention  to  transfer  the  property  uncon- 
ditionally." (Newmark,  Sales  sec.  150;  Sheridan  v.  New 
Quay  Co.,  93  Eng.  Com.  Law  618;  Usher,  Sales  sec.  233; 
Bank  of  Roehester  v,  JoneSy  4  N.  Y.  497;  2  Am.  &  Eng.  Ency. 
Law  243,  244;  Thomas  t\  First  Nat  Bank,  66  111.  App.  56; 
Michigan  C.  R.  Co.  v.  Phillips^  60  111.  190.) 

In  2  Am.  &  Eng.  Ency.  of  Law  242,  it  is  said:  "Where 
goods  are  consigned  without  reservation  on  the  part  of 
the  consignor,  the  piinia  facie  legal  presumption  is  that 
the  consignee  is  the  owner.  The  fact  of  consignment 
does  not  vest  an  absolute  title  in  the  consignee. 
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title  is  not  complete  until  the  bill  of  lading  comes  into 
his  hands." 

Xord  Denman,  in  Slitvhcll  v,  Ede,  11  Ad.  &  E.  [Eng.] 
888,  with  reference  to  a  bill  of  lading,  says:  "As  between 
the  owner  and  shipper  of  the  goods  and  the  captain,  it 
fixes  and  determines  the  <luty  of  the  Tatter  as  to  the  per- 
son, to  whom  it  is  (at  the  time)  the  pleasure  of  the  former, 
that  the  goods  shall  be  delivered.  Isut  there  is  nothing 
final  or  irrevocable  in  itfs  nature.  The  owner  of  the 
goods  may  change  his  purpose,  at  any  rate  before  the  de- 
livery of  the  goods  themselves,  or  of  the  bill  of  lading  to 
the  party  named  in  it,  and  may  order  the  delivery  to  be 
to  some  other  person,  to  B  instead  of  to  A." 

It  is  obvious  that  the  true  construction  of  the  contract 
of  purchase  and  sale  involved  in  the  present  case  is  that 
plaintiff's  agreement  was  not  performed  until  the  de- 
livery of  the  lumber  free  on  board  the  cars  in  Omaha,  and 
that  the  title  was  not  divested  until  the  shipment  arrived 
in  that  city.  Plaintiff,  therefore,  Avithout  regard  to  the 
solvency  or  insolvency  of  Simpson,  Perkins.  &  Co.,  had 
the  undoubted  right  to  stop  the  delivery  of  the  lumber 
at  any  time  during  the  course  of  transportation,  which 
right  was  duly  exercised  before  at  least  11  cars  had  ar- 
rived at  the  place  of  their  final  df^stination.  The  defend- 
ant, however,  delivered  the  lumber  to  the  consignee, 
Deitz,  notwithstanding  it  had  received  timely  notice  not 
to  do  so.  Such  delivery  was,  therefore,  at  the  risk  of  the 
carrier,  and  it  is  liable  as  for  conversion.  {Gates  v.  Chi- 
rago,  B.  &  Q.  R.  (7o.,42  Neb.  85l?;  ^heUenherg  v,  Fremont, 
E.  &  M.  r.  /?.  fo.,  45  Neb.  487.)  ^e  Jrs^dgment  should  be 
reversed  and  the  cause  remanded. 
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Geokge  W.  E.  Griffith,  appellant,  v.  John  Salleng 

et  al.,  api»ellees. 

Filed  March  17, 1898.    No.  7951. 

Hortgage:  Payment:  Release:  Asrionment  of  Coipons:  Action  by 
Assignee.  A  purchaser  of  land*  Incumbered  by  a  mortgage  show- 
ing on  its  face  that  it  was  given  to  secure  a  bond  with  negotiable 
coupons  attached  representing  the  interest  installments,  paid  to 
the  holder  of  the  bond  the  amount  thereof,  took  from  him  a  re- 
lease of  the  mortgage  and  paid  to  his  vendor  the  remainder  of  the 
purchase  price.  Some  of  the  interest  coupons  had  been  assigned 
to  a  third  person  and  were  overdue  and  unpaid,  //r/r/.  That  the 
holder  of  the  interest  coupons  might  maintain  an  acdon  to  fore- 
close the  mortgage  for  default  in  their  payment. 

Appeal  from  the  district  court  of  Dawson  county. 

■*■■ 

Heard  below  before  Holc^omb,  J.     Revnsvd. 
Warrhujton  d  IStru'art,  for  appellant. 
E.  A.  Cook,  v(mtra. 

Irvine,  C. 

The  facts  in  this  case  are  in  their  essential  features  un- 
disputed. SaHenjij:,  beinji:  tlien  the  owner  of  certain  hind, 
executed  a  niortp:aj»e  thereon  to  secure  the  payment  of  a 
bond  for  |;2,r>00  to  the  Western  Farm  irortjxaj»e  Trust 
Company.  The  bond  bore  interest  at  the  rate  of  seven 
per  cent  per  annum,  payable  semi-annually,  and  repre- 
sented by  coupons  attached  to  the  bond  in  the  form  of 
negotiable  j)romissory  r.otes.  Five  of  these  coupons 
were  assij^ned  to  a  trustee  representing  holders  of  bonds 
of  the  trust  company,  for  the  purpose  of  securing  such 
bonds.  The  principal  bond  was  assigned  to  the  People'^ 
Guarantee  Savings  Rank.  Salleng  sold  the  land  and  his 
grantee  finally  conveyed  it  to  one  Smith,  who  was  to  pay 
therefor  in  gross  .?5(;,000;  that  is,  he  w^as  to  satisfy  the  in- 
d(»btedness  which  incumbered  the  land,  and  pay  to  his 
giantor  the  difference  between  that  indebtedness  and 
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|6,000.  He  paid  the  bond  held  by  the  savings  bank  and 
procured  from  it  a  release  of  the  mortgage,  and  settled 
with  his  grantor  for  the  rest  of  the  $6,000.  He  did  not 
pay  the  coupons  held  by  plaintiflF,  who  had  succeeded  to 
the  trust  for  the  bondholder  of  the  trust  company,  and 
did  not  in  fact  know  that  those  coupons  were  so  held  or 
that  they  w^ere  unpaid.  The  plaintiff  brought  this  suit 
to  foreclose  the  mortgage  on  account  of  failure  to  pay 
the  coupons.  The  district  court  on  these  facts  found  for 
the  defendants  and  dismissed  the  case.  The  plaintiff 
appeals. 

The  judgment  of  the  district  court  is  manifestly  wrong 
and  must  be  reversed.  The  mortgage  was  recorded  and 
showed  on  its  face  that  it  was  given  to  secure  the  bond 
and  that  the  interest  was  represented  by  negotiable  cou- 
pons. Smith  w^as  as  much  charged  with  notice  of  these 
coupons  as  with  notice  of  the  principal  debt.  The  mere 
fact  that  the  coupons  were  overdue  and  that  no  action 
had  been  brought  upon  them  did  not  justify  him  in  pre- 
suming that  they  had  been  paid  or  estop  the  plaintiff 
from  maintaining  this  action.  No  one  would  contend 
that  one  finding  a  mortgage  on  record  and  overdue  would 
be  justified  in  presuming  payment  within  the  period  of 
limitations  from  the  fact  that  it  was  overdue,  but  the  case 
is  in  this  aspect  the  same  as  if  the  principal  debt  instead 
of  interest  alone  were  involved.  The  case  of  Whipple  v. 
Foiclei\  41  Neb.  687,  is  relied  on  by  appellee.  That  case 
is  not  at  all  in  point.  It  was  there  held  that  one  who 
bought  relying  on  a  release  of  a  mortgage,  on  record  and 
executed  by  the  mortgagee,  was  protected  against  the 
mortgage  although  it  had  been  assigned  to  another  and 
the  original  mortgagee  had  no  right  to  release  it.  In 
this  case  Smith  bought  with  the  mortgage  standing  of 
record,  unreleased,  and  merely  assumed  that  when  he 
found  the  principal  bond  in  the  possession-  of  a  third  per- 
son, he  was  safe  in  paying  that  third  person,  without  in- 
quiring what  had  become  of  the  negotiable  interest  cou- 
pons.   There  is  no  element  of  estoppel  in  the  case,  and 
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Smith  settled  with  his  vendor  at  his  peril.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause  re- 
manded with  directions  to  enter  a  decree  of  foreclosure. 

# 

Reversed  and  remanded. 


John  H.  Unland  bt  al.  v.  McCormick  Harvesting 

Machine  Company. 

Filed  March  17, 1898.    No.  7881. 

Principal  and  Agent:  Construction  op  Contract:  LiABrLiTT  of 
Agent  for  Purchase  Price  of  Property  Sold.  A  contract  be- 
tween a  harvesting  machine  company  and  its  agents  for  the  sale 
of  its  macfhines  on  ooon mission  provided  that  the  agents  shouli 
settle  for  all  machines  sold  either  by  cash  or  by  note  at  the  time 
of  their  delivery,  and  if  the  agents  should  deliver  any  machine 
for  use  in  the  field  or  permit  its  use  before  it  should  be  fully  paid 
for  by  cash  or  note,  the  agente  should  be  liable  for  its  price.  It 
was  also  provided  that  all  notes  should  be  ma^e  payable  to  the 
order  of  the  company  and  that  ail  moneys  or  notes  should  be  re- 
ceived as  its  agents  and  remitted  to  it.  A  form  of  contract  where* 
under  the  machines  were  sold  provided  that  if  after  one  day's 
trial  they  did  not  work,  time  should  be  allowed  to  send  a  person 
to  put  them  in  order.  If  they  still  did  not  work  well,  they  might 
be  returned  and  the  purchase  money  would  be  refunded.  Held, 
That  the  trial  contemplated  by  the  sales  contract  was  to  be  after 
the  machine  had  been  paid  for  or  notes  given  for  the  purchase 
money,  and  that  the  agents  were  liable  for  the  price  of  machines 
delivered  for  such  trials  without  first  taking  the  money  or  notes. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.    Affirmed. 

J.  H.  Grimm,  W.  A.  Leese,  and  E.  W.  Metcalfe^  for  plain- 
tiffs in  error. 

RicJcetts  d  Wilsany  contra. 

m  • 

Irvine,  O. 

A  contract  existed  between  the  McCormick  Harvesting 
Machine  Company  and  the  plaintiffs  in  error,  Unland  &; 
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Kubicek,  whereby  the  latter  sold  on  commisRion  harvest- 
ing machines  and  other  goods  for  the  harvesting  machine 
company.  This  action  was  brought  by  the  harvesting 
machine  company  for  the  price  of  five  machines  which  it 
was  alleged  that  T'nland  &  Kubicek  had  sold  contrary  to 
the  terms  of  their  contract  and  for  Avhich  it  was  claimed 
they  had  thereby  rendered  themselves  liable.  In  the 
district  court  the  harvesting  machine  company  was  suc- 
cessful, and  Unland  iS:  Kubicek  seek  a  review  of  the  pil)- 
ceedings. 

There  are  130  assignments  of  error.  Some  of  these 
relate  to  the  giving  and  refusal  of  instructions,  but  in  the 
motion  for  a  new  trial  the  assignment  with  reference  to 
this  subject  is  of  the  character  which  has  so  frequently 
been  held  to  preclude  a  review  of  each  instruction  sepa^ 
rately.  Some  of  the  instructions  given  were  manifestly 
correct,  while  one  of  those  refused  submitted  to  the  de- 
termination of  the  jury  the  whole  subject  of  the  construc- 
tion of  the  written  contract  between  the  parties.  It  was 
therefore  correctly  refused.  Our  investigation  of  the 
instructions  can  go  no  further. 

Numerous  assignments  relate  to  the  admission  of  evi- 
dence which  it  is  asserted  was  irrelevant.  In  the  brief 
attention  is  not  called  to  any  of  these  assignments  and 
they  must  therefore  be  taken  as  waived. 

Nearly  all  the  assignments,  however,  relate  more  or 
less  directly  to  the  construction  of  the  contract,  and  that 
is  the  only  matter  discussed  specifically.  This  contract, 
after  appointing  the  defendants  agents  for  the  sale  of 
plaintiff's  goods  in  certain  designated  territory,  provides 
that  the  defendants  agree  to  certain  things,  among  them 
the  following:  ''To  be  governed  by  the  printed  instruc- 
tions on  the  back  of  this  contract,  and  the  instructions 
of  the  Mc(^.ormick  Harvesting  Machine  Company  and 
their  general  agent.  »  ♦  »  To  deliver,  set  up,  and 
fairly  start  every  machine  sold,  and  to  instruct  the  pur- 
chaser how  to  work  it  in  different  kinds  and  conditions 
of  grain  and  grass.     •     •     •     To  draw  all  notes  taken 
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on  the  sale  of  said  machiiieK  »  »  ♦  payable  to  the 
order  of  the  McCorniick  Harvestinji:  Machine  Company. 
•  *  *  To  sell  all  niachiufs  »  ♦  ♦  for  such  prices 
and  on  such  terms  only  as  shall  be  prescribe<l  by  the  said 
company  or  their  {j;eneral  a}.»;erit.  ♦  ♦  ♦  To  settle  for 
machines  sold  either  by  cash  or  note  at  the  time  of  de- 
livery, and  in  no  case  to  warrant  machines  other  than  as 
specified  in  the  re}i:ular  warranty  furnished  by  said  com- 
pany, and  if  the  ajijent  shall  deliver  any  machine  for  use 
in  the  field  or  permit  the  use  of  a  machine  before  it  is 
fully  settled  for  by  cash  or  note,  said  apent  will  account 
and  pay  to  said  company,  on  demand,  full  price  of  said 
machine,  to*>ether  with  interest  from  date  of  sale  first 
next,  and  waive  all  claims  under  the  warrantv:  and  fur- 
ther  agree  to  pay  to  said  first  party  for  any  costs  or  ex- 
I)enses  incurred  on  said  machine."  There  was  a  further 
agreement  that  all  moneys,  notes,  or  other  securities 
taken  for  machines  were  to  be  received  by  the  defendants 
as  agents  for  the  plaintiff,  and  that  they  were  to  promptly 
remit  the  whole  thereof  to  the  plaintiff,  commissions  not 
to  be  deducted,  but  to  be  paid  at  settlement.  Among  the 
I)rinted  instruction  referrt^  to  in  the  contract  was  one- 
requiring  the  agents  to  give  to  each  purchaser  one  of 
plaintiff's  printed  warranties,  "which  will  be  a  8Uifi(*ient 
guaranty  that  the  machine  will  work  as  represente<l.-' 
From  the  forms  used  for  contracts  of  purchase  it  seems 
that  the  machines  are  warranted  by  the  manufacturers 
to  be  well  made,  of  good  material,  and  durable  with 
proper  care.  Further,  "if  upon  one  day's  trial  the  ma- 
chine should  not  work  well,  the  purchaser  shall  give  im- 
mediate notice  to  said  McC^ormick  Harvesting  ^lachine 
Company,  or  their  agents,  and  allow  time  to  send  a  per- 
son to  put  it  in  order.  If  it  cannot  then  be  made  to  work 
well,  the  purchaser  shall  return  it  at  once  to  the  agent 
from  whom  he  received  it,  and  his  payment  (if  any  ha« 
been  made)  will  be  refunded.  Continuous  use  of  ihe  ma- 
cliine,  or  use  at  intervals  through  harvest  season,  shall 
be  deemed  an  acceptance  of  the  machine." 
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It  is  undisputed  that  the  machines  sued  for  by  the 
agents'  consent  got  out  of  their  actual  possession  and 
into  the  possession  of  the  purchasers,  and  were  in  fact 
used  to  some  extent  in  the  field.  It  is  also  undisputed 
that  they  were  not  prior  thereto  settled  for  either  by 
notes  or  in  cash.  The  plaintiff  contends  that  these  facts 
create  a  liability.  The  defendants  contend  that  they  re- 
tained at  least  constructive  possession,  that  the  true 
intent  of  the  contract,  taken  together  with  the  form  of 
sales  contracts  used,  was  that  a  prospective  purchaser 
might  make  a  one  day's  trial  of  the  machine,  and  in  case 
it  did  not  work  properly,  retain  it  in  his  possession  until 
an  expert  came  to  repair  it,  and  that  if  it  did  not  then 
work  he  must  return  it;  that  a  delivery  for  that  purpose 
was  not  such  a  one  as  the  contract  contemplates  as  ren- 
dering the  agent  liable.  His  liability  w^ould  only  attiich 
if  he  permitted  the  use  of  the  machine  or  its  retention  by 
the  purchaser  after  such  trial  without  taking  pay  or 
notes  for  the  purchase  money.  We  think  the  former  con- 
struction coiTect  Taking  the  whole  contract,  together 
with  the  contracts  of  sale,  it  seems  clear  that  the  very 
thing  which  plaintiff  sought  to  avoid  was  its  machines 
getting  into  th^  hands  of  prospective  purchasers  for  trial 
or  otherr^ise  before  full  settlement  should  have  been 
made.  It  insisted  that  before  the  machine  should  be 
delivered  for  use  payment  by  cash  or  note  should  be 
made.  It  bound  its  agents  to  then  deliver  the  ma- 
chine, set  it  up,  start  it,  and  instruct  tlie  purchaser  as  to 
its  use.  To  protect  the  purchaser  it  made  a  warranty, 
which  it  bound  the  agent  to  deliver  in  each  case  of 
sale,  whereby,  if  the  machine  did  not  work,  an  oppor- 
tunity was  given  to  put  it  in  order.  If  it  still  did  not 
work,  it  might  be  returned  and  payments  would  be  re- 
funded. In  other  words,  the  company  insisted  upon  a 
complete  contract  in  the  first  instance,  with  the  purchase 
price  paid  or  evidenced  by  notes,  leaving  the  purchaser 
to  rely  on  the  warranty.  To  enforce  sales  in  this  manner 
and  to  prevent  agents  from  delivering  machines  for  trial 
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or  on  conditional  contracts  of  sale  it  was  provided  that 
unless  payment  should  be  made  or  notes  should  be  so 
first  taken,  the  agent  should  be  liable  for  the  price  of  the 
machine.  It  is  said  that  machines  could  not  be  sold  on 
such  terms.  That  was  a  matter  for  the  parties  to  con- 
sider when  they  made  the  contract.  The  plaintiff  had 
a  right  to  select  its  own  method  of  making  sales.  If 
it  chose  to  sell  on  such  terms  or  not  at  all,  that  was 
its  affair.  If  the  defendants  were  not  willing  to  re- 
strict themselves  to  such  terms  they  should  not  have  con- 
tracted to  do  so.  Having  so  contracted  they  were  not  at 
liberty  to  depart  from  those  terms;  and  when  they  did 
depart,  they  rendered  themselves  liable  for  the  price  of 
the  machines.  Construing  the  contract  as  we  have  indi- 
cated the  verdict  was  right  in  any  view  of  the  evidence. 


Affirmed. 


R  C.  Hoyt  v.  Herman  Kountzb  bt  Aii 

FUJBD  Mabch  17, 1898.    No.  7886. 

Note:  Action  by  Fikk:  Pboof  op  Partnership.  K.  and  others  sued  on 
a  promissory  note,  alleging  that  they  were  partners  as  K.  Bros., 
and  that  the  note  had  been  by  the  payee  Indorsed  and  delivered 
to  them.  The  answer  denied,  among  other  things,  the  indorse- 
•  ment  to  plaintiffs  and  the  partnership  alleged.  The  proof  showed 
a  general  indorsement,  and  that  the  note  had  by  such  indorsement 
been  transferred  to  the  firm  of  K.  Bros.,  from  whom  plaintiffs* 
attorney  he^  received  it.  Held,  That,  under  this  state  of  the  Issues 
and  proof,  the  issue  as  to  plaintiffs'  constituting  the  firm  owning 
the  note  became  material,  and  that  in  the  absence  of  proof  of  the 
partnership  they  could  not  recover. 

Error  from  the  district  court  of  Gage  county.    Tried 
below  before  Bush,  J.     Reversed. 

O.  M.  Johnston,  for  plaintiff  in  error. 

W.  V.  Lellane^  cofitra. 
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The  defendants  in  'error,  four  in  number,  sued  on  a 
promissoi'y  note  alleged  to  have  been  made  by  the  plain- 
tiff in  en*or  to  the  Nebraska  National  Bank  of  Beatrice, 
and  bv  it  to  have  been  indorsed  and  transferred  to  the 
plaintiffs  as  collateral  security  to  another  note  of  like 
amount,  made  by  other  persons  to  the  Beatrice  bank  and 
by  it  sold  to  plaintiCFs.  The  petition  averred  that  the 
plaintiffs  were  partners  doing  business  in  New  York  un- 
der the  name  of  Kountze  Bros.  The  answer  specially 
denied  the  partnership  allepjed,  admitted  the  making  of 
the  note  sued  on,  but  denied  generally  all  other  allega- 
tions of  the  petition,  thus  putting  in  issue  the  transfer 
of  the  note  to  plaintiffs  and  their  ownership  thereof.  On 
the  trial  the  note  was  produced  bearing  a  general  indorse- 
ment, "H.  C.  Ewing,  C."  Proof  was  made  that  this  was 
the  genuine  signature  of  Ewing  and  that  he  was  cashier 
of  the  Beatrice  bank,  the  payee  of  the  note.  There  was 
no  evidence  whatever  that  the  plaintiffs  were  partners 
constituting  the  firm  of  Kountze  Bros.,  although  that  fact 
was  in  issue  by  special  denial.  Ordinarily,  the  produc- 
tion of  a  negotiable  note  indorsed  generally  would  raise 
the  presumption  of  ownership  in  the  party  producing  it, 
and  the  partnership  relation  of  such  parties  would  per- 
haps be  immaterial.  But  the  plaintiffs  did  not  rest  on 
that  presumption.  They  introduced  evidence  for  the 
purpose  of  establishing  the  sale  and  transfer  of  the  note 
by  the  Beatrice  bank.  One  of  their  attorneys  testified 
that  the  other  note  above  referred  to  was  made  by  officers 
of  the  Beatrice  bank  to  the  bank's  order  and  by  the  bank 
transferred  to  Kountze  Bros,  for  the  purpose  of  obtaining 
a  loan  on  behalf  of  the  bank,  and  that  the  note  sued  on 
was  transferred  to  Kountze  Bros,  as  collateral  security. 
He  further  testified  that  he  received  the  note  from 
Kountze  Bros.  This  tended  to  show  ownership  in 
Kountze  Bros,  and  not  in  plaintiffs,  unless  they  in  fact 
constituted  that  firm.  True,  the  sole  witness  once  or 
28 
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twice  says  plaintiffs  are  the  owners,  but  his  whole  testi- 
mony shows  that  Kountze  Bros,  are,  and  that  where  he 
says  "plaintiffs"  he  means  Kountze  Bros.,  assuming  their 
identity  with  plaintiffs  to  be  established.  In  the  light 
of  the  proof  the  fact  that  plaintiffs  constituted  the  firm 
of  Kountze  Bros,  became  material,  and  the  burden  was  on 
plaintiffs  to  prove  it.  {Dcssaint  v.  Elling,  31  Minn.  287.) 
There  having  been  no  contractual  relations  between 
plaintiffs  and  defendant  the  latter  was  not  estopped  to 
deny  their  partnership  relationship.  In  this  respect  the 
case  is  analogous  to  the  denial  of  a  plaintiff's  corporate 
capacity.  {Davis  t\  Xchraska  Nat.  Banky  51  Neb.  401.) 
For  the  insufficiency  of  the  evidence  in  this  respect  the 
judgment  must  be  reversed. 

Reversed  and  remanded. 


jf^Q      Alonzo  p.  Tukey,  appellee,  v.  City  of  Omaha  et  al., 

61   887  APPELLANTS. 

Filed  March  17, 1898.    No.  7877. 

1.  Municipal   Corporations:   Incurring    Dekt.    When   the   governing 

body  of  a  municipality  is  authorized  by  a  vote  of  the  people,  and 
only  thereby,  to  incur  a  debt  for  a  particular  purpose,  such  pur- 
pose must  be  strictly  followed,  and  the  terms  of  the  authority 
granted  must  be  strictly  and  fully  performed. 

2.  :  :  Bonds:  Market  House.  A  proposition  was  sub- 
mitted to  the  electors  of  a  city,  and  by  them  adopted,  to  issue 
bonds  for  the  purpose  of  securing  a  site  for  a  market  place  and 
erecting  thereon  a  market  house.     The  proposition  contemplated 

^  the  purchase  of  land  for  that  purpose.    HiUl,  That  the  erection  of 

a  market  house  on  land  already  owned  by  the  city  and  used  as  a 
public  park  was  a  substantial  departure  from  the  terms  of  the 
vote,  and  was  unauthorized. 

3. :  :  Injunction.  A  resident  taxpayer,  showing  no  pri- 
vate interest,  may  maintain  a  suit  to  restrain  the  governing  body 
of  a  municipality  from  an  illegal  disposition  of  the  public  money, 
or  the  illegal  creation  of  a  debt  which  must  be  paid  by  taxation. 
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Appeal  from  the  district  court  of  Douirlas  county. 
Heard  below  before  HorpnvELL  and  Ferguson,  JJ. 
Affirmed. 

The  opinion  contains  a  statement  of  the  case. 

William  J.  Connell  and  Esfahrook  d  Davis,  for  appellants: 

The  undisputed  testimony  shows  that  the  block  of 
ground  in  controversy  had  been  dedicated  to  the  public 
by  a  common-law  dedication  for  the  purposes  of  a  public 
square,  and  that  there  never  has  been  a  dedication,  statu- 
tory or  otherwise,  of  such  property  as  a  public  park.  The 
legislatureso  far  represents  the  public  that  it  may  at  any 
time  change  or  abolish  the  original  use.  {Brown  v.  Man- 
ning, 6  O.  298;  l^iaiv  r.  Trank,  27  Am.  Dec.  [Vt.]  561; 
Moxcry  i\  Viiy  of  Providrnre,  10  R.  I.  52;  City  of  Hobokcn  r. 
Pemmjlvania  R.  Co.,  8  Sup.  ('t.  Kep.  643.) 

The  legislature  may  delegate  to  a  municipality  the 
power  to  change  or  abolish  the  original  use.  {Whitsett  v. 
Union  I),  db  R.  Co.,  10  Colo.  243;  Polack  r.  I>lan  Francisco, 
48Cal.  490;  ^fate  r.  Ilnf/fjins,  47  Ind.  586;  Riffgs  v.  Board 
of  Education,  27  51ich.  262;  Cooper  r.  City  of  Detroit,  42 
ilich.  584;  Clarke  r.  City  of  Providence,  15  Atl.  Rep.  [R.  I.] 
763;  City  of  Fort  Wayne  r.  Lake  aS7/ ore  d  ^f.  *S.  R.  Co.,  132 
Ind.  558;  Baird  r.  Rice,  63  Pa.  St.  489;  Heller  v.  Atchison, 
T.ct  aS.  F.  R.  Co.,  28  Kan.  44().) 

The  legislature  has  expressly  conferred  the  power  upon 
the  city  of  Omaha  to  extinguish  one  public  use  to  which 
property  has  been  dedicated,  for  the  purpose  of  devoting 
such  property  to  another  and  different  public  use.  {Lind- 
my  r.  City  of  Omaha,  30  Xeb.  517;  Whartman  r.  City  of 
Philadelphia,  33  Pa.  St.  202;  Reid  r.  Board  of  Edncation,  73 
Mo.  295;  Lanyley  r.  Galliopolis,  2  O.  St.  108.) 

Persons  purchasing  property  abutting  upon  grounds 
dedicated  to  a  public  use,  on  the  faith  of  such  dedication, 
thereby  acquire  a  vested  interest  in  the  continuance  of 
such  use,  and  not  even  the  legislature  can  extinguish  the 
particular  use  without  the  consent  of  such  abutting  own- 
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ers  or  compensating  them  in  damages;  but  only  such  per- 
sons may  be  heard  to  complain,  and  the  appellee  owning 
no  property  abutting  upon,  or  contiguous  to,  Jeflferson 
Squar^  has  no  such  personal  interest,  as  a  mere  taxpayer, 
as  will  authorize  him  to  sue.  {City  of  San  Antonio  r. 
Strumherg,  70  Tex.  36G;  Citij  of  Chicago  v.  Union  Building 
Ass'n,  102  111.  379;  Gall  i\  City  of  Cincinnati,  18  O.  St.  563; 
Mariiii  v.  Graham,  8  Am.  &  Eng.  Corp.  Cases  [CaL]  401; 
Kittle  V.  Fremont,  1  Neb.  329.) 

George  TV.  Doane,  contra: 

Jefferson  Square  was  dedicated  by  the  city  of  Omaha 
for  the  use  of  the  public  as  a  public  square  and  park  for- 
ever. {Trustees  of  Methodist  Episcopal  Church  v.  Council  of 
Hoboken,  33  N.  J.  Law  17.) 

Such  dedication  cannot  be  revoked  or  the  use  to  which 
the  square  was  devoted  changed.  {State  v.  Woodirat^  23 
Vt.  92;  Stmy  v.  New  York  Elevated  R.  Co.,  90. N.  Y.  122; 
New  Orleans  r.  United  States,  10  Pet.  [U.  S.]  662;  San 
Francisco  v.  Canavan,  42  Cal.  553;  Wilder  v.  City  of  St.  PauK 
12  Minn.  116;  Missouri  Institute  for  Education  of  Blind  r. 
How,  27  Mo.  211 ;  Huber  r.  Gazley,  18  O.  27;  City  of  Jackson- 
rille  V.  Jacksonville  i?.  Co.,  67  111.  540;  Child  v.  ChappelL  9 
N.  Y.  256;  Wyman  v.  Mayor,  11  Wend.  [N.  Y.]  487;  Hayncs 
t\  Thomas,  7  Ind.  38;  Price  v.  Thompson,  48  Mo.  365;  City  of 
Cincinnati  v.  White,  6  Pet  [U.  S.]  431;  Warren  v.  Mayor, 
22  la.  355;  In  re  Boston  &  A.  R.  Co.,  53  N.  Y.  574;  Inhibit- 
ants  of  Springfield  v.  Connecticut  R.  R.  Co.,  4  Cush.  [Mass.] 
63;  State  v.  Montclair  R.  Co.,  6  Yroom  [N.  J.  Law]  328; 
Eastern  R.  Co.  v.  Boston  d-  M.  R.  Co.,  Ill  Mass.  125;  New 
York,  H.  d  N.  R.  Co.  v.  Boston,  II.  &  E.  R.  Co.,  36  Conn.  196; 
Cook  r.  City  of  Burlington,  30  la.  98;  City  of  Ft.  Wayne  v. 
Lake  Shored  M.  S.  R.  Co.,  132  Ind.  563;  Clark  v.  City  of 
l*rovidence,  16  R.  I.  337;  Franklin  County  v.  l/Othrop,  9  Kan. 
463.) 

It  is  not  in  the  power  of  the  city  authorities  to  appro- 
priate a  fund  created  by  a  vote  of  the  electors  for  two 
si>ecified  objects,  to  one  of  those  objects  only.  {Gray  v. 
Mount,  45  la.  595;  McWhorter  v.  People,  65  111.  290.) 
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PlaintifiE  may  maintaiH  the  action.  (Whitfield  v.  Rogers^ 
26  Miss.  87;  Gray  v.  Mount,  45  la.  591;  Harney  v.  Indian- 
apoliSj  C.  d  D.  R.  Co,y  32  Ind.  244;  'New  London  v,  Brainardy 
22  Conn.  552;  Metzger  t\  Attica  d  A.  R.  Co.,  79  N.  Y.  171; 
Mayor  of  Baltimore  v.  Gill,  31  Md.  395;  Wyandotte  d  Kansas 
City  Bridge  Co.  v.  Commissioners  of  Wyandotte  County^  10 
Kan.  326;  Hodgman  v.  Chicago  d  St.  P.  R.  Co.,  20  Minn.  41; 
Webster  v.  Town  of  Ilanrinton,  32  Conn.  131;  Merrill  v. 
Plainficld,  45  N.  H.  134;  Barr  v.  Dmiston,  19  N.  H.  180; 
Wym^n  v.  Mayor  of  New  York,  11  Wend.  [N.  Y.]  487; 
Mayor  of  Macon  v.  Franklin,  12  Ga.  239;  Mayor  of  Columbus 
.  V.  Jaques,  30  Ga.  507;  Rowan  v.  Town  of  Portland,  8  B.  Mon. 
[Ky.]  238;  Zearing  r.  Raber,  74  111.  411;  Herbert  v.  Benson, 
2  La.  Ann.  770;  Brockman  v.  City  of  Creston,  79  la,  587; 
Cummings  v.  City  of  St.  Louis,  90  Mo.  264.) 

Irvine,  0. 

There  is  in  the  city  of  Omaha  a  tract  of  land,  occupying 
one  city  block,  and  known  as  "Jefferson  Square."  This 
has  for  many  years  b<*en  used  as  a  public  park,  and  a  con- 
siderable sum  of  money  has  been  expended  in  improving 
it  and  adapting  it  to  such  use.  In  1S93,  by  ordinance, 
the  mavor  and  council  submitted  to  the  electors  of  the 
•  city  a  proposition  for  the  issuing  of  bonds  "to  pay  the 
cost  of  securing  a  site  for  a  market  place  and  erecting  a 
market  house  thereon."  The  proposition  was  earned, 
and  thereafter,  by  another  ordinance,  Jefferson  Square 
was  designated  as  the  site  for  the  erection  of  a  market 
hons€^  and  a  resolution  was  passed  directing  the  board 
of  public  works,  under  the  direction  of  the  city  engineer, 
to  clear  and  grade  the  square,  preparatory  to  the  erection 
of  thp  market  house.  These  officers  were  proceeding  to 
comply  with  the  resolution  when  the  plaintiff,  showing 
no  interf»st  other  than  as  a  taxpayer  of  the  city  and  a 
citizen  thereof,  brought  this  action  to  restrain  the  city 
and  the  officers  named  in  the  resolution  from  entering 
upon  the  square  for  the  purpose  indicated.  On  final 
hearing  the  injunction  granted  at  the  commencement 
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of  the  suit  was  made  i)erpetiiftl,  and  the  defendants  ap- 
pealed. 

An  imi:ortant  question  involved  in  the  record,  and  one 
which  has  received  a  niasteilv  discussion  in  the  briefs, 
relates  to  the  chaiacter  of  the  city's  title  to  the  land,  and 
whether  it  has  been  chari;ed  with  a  perpetual  use  as  a 
park  so  that  it  is  not  within  the  authority  of  the  city  to 
divert  it,  under  any  circumstances,  to  a  different  use. 
While  the  district  court  seems  to  have  passed  on  that 
question,  it  seems  to  us  that  it  cunnot  be  lojacally  reached 
until  certain  other  (juestions  are  disposed  of;  and  the 
conclusion  we  have  reached  on  th<  se  disposes  of  the  case 
without  a  decision  of  the  underlyin^i:  question.  No  opin- 
ion is  therefore  expiessed  on  the  broad  question  re- 
ferred to. 

As  the  city  charter  stood  at  the  time  of  the  proceed- 
iujj;S  complained  of  the  mayor  nnd  council  had  power  "to 
erect  and  establish  mark(*t  houses,  and  market  places, 
*  *  *  and  *  *  *  locate  such  market  houses 
tnid  market  places  ♦  ♦  ♦  on  any  streets,  alleys,  or 
public  g^rounds,  or  on  any  land  j)urchas(»d  for  such  piir- 
l>ose."  ((\)mpiled  Statute*^  \mi  ch.  12r/,  sec.  62.)  It 
was  evidentlv  under  this  arant  that  the  citv  undertook 
to  act.  The  title  of  the  ordinance  submittinjs:  the 
l)ropositi(m  was  as  folio avs:  **An  ordinance  providing  for 
submittin,i»  to  the  lej::al  electors  of  the  city  of  Omaha 
at  a  general  election  to  be  held  in  said  city  on  the  7tli 
of  November,  1?*'93,  the  (]uestion  of  issuing  bonds  of  the 
citv  of  Omaha  to  the  amount  of  two  luindri  d  thousand 
dollars  to  pay  the  (*ost  of  sccuririj>  a  ^ite  for  a  market 
place  and  ere(*ting  a  market  house  thereon.-'  The  propo- 
sition vot(Hl  on,  as  embodied  in  tlip  <  idinauce,  was  ah 
follows:  "Shall  bonds  of  the  city  of  Omaha  in  the  sura  of 
two  hundred  thousand  dolhus  be  issued  for  the  pui*pose 
M*i  paying  the  cost  of  se<Muinii-  a  site  for  a  market  place, 
not  h\ss  than  a  block  in  size,  and  erecting  a  market  house 
tlMif<n,  siH'h  market  place  to  be  on  such  block  in  said 
city  north  of  Leavenworth  street,  south  of  Cuming  street, 
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and  east  of  Twentieth  street,  as  may  be  designated  by  the 
mayor  and  council  by  ordinance  after  advertisement  for 
bids  of  not  less  than  four  Aveeks,  the  said  market  house 
to  be  erected  thereon  to  be  in  size  at  least  two  hundred 
and  sixty-four  feet  by  sixty  feet,  two  stories  in  height, 
the  lower  story  to  be  devoted  to  market  house  purposes, 
and  the  se<*ond  story  to  contain  a  public  assembly  hall, 
the  said  bonds  to  run  not  more  than  twenty  yeare  and  to 
bear  interest,  payable  semi-annually,  at  a  rate  not  to  ex- 
ceed five  per  cent  per  annum,  with  coupons  attached, 
the  said  bonds  to  be  called  ^Market  House  Bonds,'  and 
not  to  be  sold  for  less  than  par,  the  pro(*eeds  of  said  bonds 
to  be  used  for  no  other  purpose  tlian  jiaying  tlie  cost  of 
semiring  such  site  and  erecting  such  market  house,  the 
said  bonds  to  be  issued  from  time  to  time  as  may  be  re- 
quired during  the  yeai*s  1894  and  1895/'  The  authority 
of  the  city  government  in  the  use  and  expenditure  of  the 
fund  so  provided  was  limited  and  strictly  deftncMl  by  the 
terms  of  the  proposition  so  ra tilled  by  vote  of  the  people. 
Beyond  any  doubt  this  proposition  contemplated,  not. the 
issuing  of  bonds  to  the  amount  of  |200,000  for  the  erect- 
ing of  a  market  house  on  hmd  already  owned  by  the  city 
and  devoted  to  another  purpose,  but  the  purchasing  of 
land  for  a  market  place,  and  the  erection  of  a  market 
house  on  the  land  so  purchased.  Contending  against 
this  construction  counsel  for  the  appellants  call  atten- 
tion to  the  use,  both  in  the  title  of  the  ordinance  and  in 
the  proposition  itself,  of  the  word  '^securing''  instead  of 
"purchasing,''  and  to  the  failure  to  dc^signate  any  par- 
ticular amount  to  be  approiirialed  to  the  purchase  of 
land.  It  is  thence  asserted  that  the  voters  could  not 
have  been  influenced  by  the  hwi  tliat  any  pai'ticuhir  sum 
was  to  be  so  used,  that  a  site  might  have  been  purchased 
for  a  nominal  sum,  and  that  the  use  of  the  word  "secure" 
indicated  an  intention  to  permit  the  use  of  the  fund  to 
pay  abutting  damages  and  other  expenses  incident  to  the 
process  of  appropriating  to  this  use  and  adapting  thereto 
land  already  belonging  to  the  city  but  theretofore  de- 


376  NEBRASKA  REPORTS.  [Vol.  54 


Tukey  v.  City  of  Omaha. 


voted  to  other  purposes.  We  cannot  believe  that  the 
electors  so  understood  it.  The  statute  contemplates  two 
things — market  places  and  market  houses,  the  distinc- 
tion between  the  two  being  carefully  preserved  through- 
out the  section.  By  "market  place"  was  evidently  meant 
something  more  than  land  occupied  by  a  market  house. 
This  distinction  is  preserved  in  the  title  and  in  the  body 
of  the  ordinance,  the  only  connection  therein  being  the 
requirement  that  the  market  house  shall  be  erected  on 
the  market  place.  The  proposition  delimits  an  area 
within  the  city  within  which  the  market  place  is  to  be 
located,  and  we  think  we  may  perhaps  take  notice  of  the 
fact  that  the  area  designated  is  in  the  most  thickly  popu- 
lated portion  of  the  city.  The  proposition  requires  that 
the  designation  of  a  site  shall  be  made  after  advertisment 
for'  bids — clearly  bids  for  the  sale  of  laud  to  the  city. 
This  last  feature  unmistakably  indicates  the  intention 
to  purchase  land  for  the  purpose.  p]very  part  of  the  or- 
dinance reinforces  that  inference.  When  we  recur  to  the 
alternative  power  in  the  charter  to  locate  market  places 
on  streets,  alleys,  or  public  grounds,  or  else  on  land 
purchased  for  the  purpose,  the  intent  of  the  proposition 
adopted  becomes  a  demonstruteil  fact  That  when  the 
governing  body  of  a  municipality  is  authorized  by  a  vote 
of  the  people,  and  only  thereby,  to  incur  a  debt  for  a  par- 
ticular purpose,  such  pui'pose  must  be  strictly  complied 
with,  and  the  terms  of  the  authority  granted  be  strictly 
and  fully  pursued,  is  so  well  settled  that  it  would  be  idle 
to  cite  authorities  on  the  proposition.  That  the  mayor 
and  council,  in  atteniptiug  to  erect  a  market  house  on 
land  already  belonging  to  the  city  and  used  for  another 
purpose,  were  departing  from  the  terms  of  the  vote  in  a 
material  respect,  and  so  div(*rting  the  funds  at  their  dis- 
posal to  an  unauthorized  purpose,  is  evident  on  a  mo- 
ment's reflection.  We  may  take  notice  of  the  fact  that 
American  cities  have  largely  grown  up  without  adequate 
provision  for  parks  and  public  pleasure  grounds,  and 
that  many  cities,  including  Omaha,  after  reaching  an 
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adyanced  period  of  development,  have  found  it  necessary, 
at  enormous  expense,  to  purchase  and  improve  land  for 
parks.  A  large  proportion  of  a  city's  inhabitants  is 
therefore  always  jealous  of  any  attempt  to  vacate  parks 
already  existing  or  to  divert  them  in  v^rhole  or  in  part  to 
other  purposes.  That  feeling  may  have  been  so  strong 
that  it  v^rould  have  led  to  the  rejection  of  the  market 
house  proposition  had  it  not  by.  its  language  excluded 
the  possibility  of  its  bringing  about  the  destruction  of 
one  of  the  parks.  Again,  $200,000  is  a  large  sum  to  de- 
vote wholly  to  the  construction  of  a  market  house.  If 
land  was  to  be  purchased  within  the  designated  area  it 
was  certain  to  require  a  large  portion  of  the  sum  voted 
wherewith  to  make  the  purchase.  Men  might  be  willing, 
from  the  necessity  of  the  case,  to  vote  bonds  to  the 
amount  of  ?200,000  where  a  purchase  of  land  was  to  be 
made,  but  not  to  incur  so  hirge  a  debt  for  the  construc- 
tion of  a  building  on  land  already  owned. 

It  is  argued  that  the  plaintiff,  merely  as  a  taxpayer, 
showing  no  si)ecial  interest,  cannot  be  heard  to  complain. 
Some  early  cases  lend  color  to  this  argument,  but  they 
are  all  readily  distinguishable.  In  Normand  v.  Otoe 
County,  8  Neb.  18,  it  was  said  that  taxpayers  might  main- 
tain an  action  to  restrain  county  commissioners  from  an 
illegal  exercise  of  their  power,  but  that  it  must  appear 
that  they  would  be  greatly  or  irreparably  injured  by  the 
acts  sought  to  be  prevented.  That  was  a  proceeding  to 
restrain  the  commissioners  from  carrying  out  a  contract 
made  with  a  lawyer  to  bring  a  suit  for  the  county  against 
the  plaintiffs,  it  being  alleged  that  the  sum  to  be  paid  the 
lawyer  was  exorbitant.  Clearly  those  particular  tax- 
payers were  properly  denied  relief.  In  Parody  v.  School 
District,  15  Neb.  514,  it  was  said  that  the  plaintiff  must 
show  some  special  damage  not  common  to  the  public. 
The  opinion  shows  that  there  was  no  assignment  of  error 
and  no  brief,  and  that  the  court  was  "left  wholly  in  the 
dark"  as  to  the  questions  presented.  The  purpose  of  the 
action  was  to  restrain  the  removal  of  a  schoolhouse.     It 
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(Toes  not  appear  from  the  report  that  the  plaintiff  had 
children  of  school  age,  that  he  was  a  taxpayer,  or  that 
the  proposed  removal  would  entail  any  expense.  He 
therefore  showed  no  interest  whatever.  In  McJAiuglilin 
r.  Sandusky,  17  Xeb.  110,  it  was  said  that  it  must  appear 
that  the  plaintiff  would  suffer  an  injury.  The  plaintiff 
sued,  not  as  a  taxpayer,  but  as  a  land-owner,  to  prevent 
a  road  supervisor  from  opening  a  ditch  from  a  highway 
upon  his  land.  Kelief  was  refused  because  there  was  no 
proof  that  his  land  would  be  injured.  On  the  other 
hand,  the  right  of  a  taxpayer  to  maintain  a  suit  to  re- 
strain officers  from  wasting  or  unlawfully  expending 
public  funds,  has  been  several  times  affirmed.  (Follmer 
r.  Nucl'oHs  Count)/,  6  Neb.  204;  SohninHi  v.  Flciuing,  34  Neb. 
40;  Ackirmati  r.  Thummvl,  40  Neb.  95;  Morris  v.  MerrclL  44 
Xeb.  423.)  In  a  lucid  dis<ussion  of  the  question  in  his 
work  on  Municipal  Corporations,  Judge  Dillon  says  (sec. 
914  et  seq.)  that  the  right  of  a  taxpayer  in  such  a  ease  has 

been  affirmed  in  manv  states  and  that  it  is  now  almost 

t. 

the  universal  doctrine.  Of  course  he  must  bring  himself 
within  some  equitable  principle.  In  the  case  before  us 
he  has  done  this  by  seeking  to  prevent  the  violation  of  a 
trust,  and  the  squandering  of  a  trust  fund  for  a  pui*pose 
contrary  to  the  trust.  The  right  of  a  stockholder  of  a 
private  corporation  to  so  intervene  is  firmly  established 
in  cases  where  the  governing  body  refuses  to  protect  the 
rights  of  the  stockholders  or  is  itself  the  wrong-doer.  Ah 
Judge  Dillon  suggests,  there  are  still  stronger  reasons 
for  permitting  a  taxpayer  to  assert  the  same  right  w^here 
the  officers  of  a  municipal  corporation,  charged  with  the 
protection  of  the  property,  ai*e  themselves  violating  the 
trust  and  diverting  it  from  its  proper  use.  Judge  Dil- 
lon's views  on  the  subject  have  been  cited  and  adopted 
by  the  supi'eme  court  of  the  United  States  in  Crampton  i\ 
Zahriskie,  101  U.  S.  ()01,  where  Mr.  Justice  Field  says: 
^'Of  the  right  of  resident  taxpayers  to  invoke  the  inter- 
position of  a  court  of  equity  to  prevent  an  illegal  disposi- 
tion of  the  moneys  of  the  county  or  the  illegal  creation  of 


Vol.  54]  JANUARY  TERM.  1898.  379 


Omaha  Coal,  Cloke  &  I.iroe  Co.  v.  Suess. 


a  debt  which  they  in  common  with  other  property-hold- 
era  of  the  county  piay  otherwise  be  compeUed  to  pay, 
there  is  at  this  day  no  serious  question/' 

Affirmed. 


Omaha  Coal,  Coke  &  Lime  Company  v/r  al  ,  appellants,  nrm 
V.  Henky  SrESs,  appp:llant,  irr  al.,  api»ellees.         '  ^  ^^ 

Filed  March  17, 1898.    No.  7891. 

1.  judgment:  Repeaf.  of  Statite:    Creditors'   Biix.     A   judgment 

against  stockholders  for  a  liability  arising  under  section  136,  chap- 
ter 11,  General  Statutes  1873,  rendered  after  the  repeal  of  that 
statute,  is  erroneous  merely  and  not  void;  therefore,  the  repeal 
of  the  statute  before  Judgment  rendered  is  no  defense  to  a  credit- 
ors' bill  to  enforce  the  judgment. 

2.  Fraudulent  ConTeyance:  Intent.     Th«  question  of  fraudulent  in- 

tent when  a  conveyance  is  assailed  on  the  ground  that  it  is  void 
as  against  creditors  of  the  grantor,  is  one  of  fact. 

3.  Trial:  Withdrawal  of  Rest:  Mortoacjes.    There  was  no  abuse  of 

discretion  in  refusing  plaintiffs  leave  to  withdraw  their  rest,  when 
the  court  announced  that  it  would  find  a  deed  absolute  in  form  to 
be  a  mortgage  and  valid  as  such,  when  the  offer  of  proof  made  by 
plaintiffs  was  not  of  further  evidence  of  fraudulent  intent  but  only 
of  the  amount  due  under  the  mortgage,  for  the  purpose  of  fixing 
the  extent  of  Its  lien;  and  when  the  court  reserved  the  case  for 
such  an  accounting  and  the  plaintiff  then  had  an  opportunity  to 
make  such  proof. 

*.  Mortgages:  Fi:ture  Advai^ces:  Judgments.  A  mortgage  to  secure 
future  advances  was  made  in  the  form  of  a  deed  absolute.  No  obli- 
gation rested  on  the  mortgagee  to  make  any  advances.  Creditors 
of  the  mortgagor  recovered  judgments  after  the  mortgage  was 
recorded,  and,  after  causing  executions  to  be  levied  on  the  land 
mortgaged,  brought  a  creditors'  bill  to  subject  it  to  the  payment 
of  their  judgments.  Held,  That  the  mortgage  was  prior  to  their 
claims  for  all  sums  advanced  before  the  mortgagee  had  knowledge 
thereof,  but  subject  to  their  claims  as  to  sums  advanced  after  the 
mortgagee  acquired  knowledge  of  their  rights. 

5. ;  :  Executions:   Creditors*  Bill.    A  deed  absolute  in 

form  conveying  the  legal  title,  although  intended  as  a  mortgage 
to  secure  future  advances,  and  the  lien  of  a  judgment  not  attaching 
to  an  equitable  estate,  the  liens  of  other  creditors  of  the  grantor 
did  not  aittach  until  the  levy  of  execution  at  the  earliest;  and  in 
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the  absence  of  evidence  that  advances  were  made  by  the  mort- 
gagee between  the  levy  and  the  commencement  of  a  creditor's  suit 
to  subject  the  land  to  the  payment  of  the  judgments,  the  latter 
date  was  properly  taken  as  marking  the  time  after  which  advances 
on  the  mortgage  were  subordinate  to  the  claims  of  such  other 
creditors. 

6. :  :  .    Whether  the  levy  of  an  execution  on  land 

so  oonveyed  ohai^ed  the  mortga«:ee  with  notice  oA  th«  judgment, 
quwre. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Affinncd. 

J.  W.  West  and  Charles  Ogderiy  for  appellants, 

Isaac  AdaiiiSy  contra. 

Ibvine,  C. 

This  was  an  action  in  the  nature  of  a  creditors'  bill. 
The  plaintiflFs  had  recovered  judgments  against  one  Gott- 
lieb Zimmerman,  and  had  caused  executions  to  be  levied 
on  certain  land  in  the  city  of  Omaha,  the  title  to  which 
was  once  in  Zimmerman,  but  which  had,  prior  to  the  re- 
covery of  the  judgments,  been  by  him  conveyed  to  Henry 
Suess.  The  facts,  as  disclosed  by  the  pleadings  and  evi- 
dence, are  as  follows:  Zimmerman  was  a  stockholder  in 
a  corporation  known  as  the  Omaha*  Brick  &  Terra  Ootta 
Manufacturing  Company.  The  officers  of  that  corpora- 
tion failed  to  publish  statements  of  its  indebte<lness  as 
required  by  law,  and  during  the  period  of  such  default 
it  became  indebted  to  plaintiiSfs  in  divers  sums.  Judg- 
ments were  recovered  against  the  corporation,  and  execu- 
tions having  been  returned  unsatisfied,  a  suit  was 
brought  by  one  of  the  judgment  creditors  against  Zim- 
merman and  other  stockholders,  which  resulted  in  a 
judgment  or  judgments,  in  favor  of  all  the  plaintiflfs  in 
this  case  against  the  stockholders,  for  different  amounts, 
according  to  their  respective  holdings.  It  is  upon  these 
judgments  that  this  suit  is  based.  Before  these  judg- 
ments were  recovered  against  the  stockholders,  but  after 
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the  debts  on  which  they  were  based  were  contracted, 
Zimmennan  made  a  deed  of  the  land  here  in  question  to 
Henry  Suess  and  that  deed  was  recorded.  Suess  was  an 
agent  of  the  Anheuser-Busch  Brewing  Association,  and 
the  object  of  the  deed  was  to  secure  the  brewing  associa- 
tion on  account  of  certain  indebtedness  then  existing 
from  Zimmerman  to  it,  and  for  future  advances.  The 
plaintiffs  attacked  the  conveyance  to  Suess  ae  fraudu- 
lent. The  court  found  that  the  conveyance  to  Suess  was 
in  legal  effect  a  mortgage  to  secure  the  brewing  associa- 
tion, and  that  it  was  a  valid  lien  for  that  purpose.  It 
established  the  lien  created  therebv  as  a  senior  lien  as 
to  the  amount  advanced  to  Zimmerman  prior  to  the  com- 
mencement of  this  action.  It  then  established  the  judg- 
ments of  plaintiffs  as  liens  inferior  to  the  mortgage  to  the 
extent  indicated,  but  superior  to  the  mortgage  as  against 
advances  made  after  the  commencement  of  the  suit. 
The  plaintiffs  and  Suess  appeal,  Suess  claiming  that  the 
court  erred  in  adjudging  that  plaintiffs  had  any  lien,  and 
if  that  was  not  error,  then  in  subjecting  to  their  claims 
that  for  advances  made  by  the  brewing  association  after 
suit  was  brought;  the  plaintiffs  asserting  that  the  court 
erred  in  allowing  the  lien  of  Suess  for  any  amount. 

The  broad  asser-tion  made  on  behalf  of  Suess  is  that 
the  plaintiffs  are  entitled  to  nothing  by  reason  of  their 
judgments.  This  assertion  is  based  on  the  fact  that  the 
indebtedness  of  the  terra  cotta  company  to  the  plaintiffs 
arose  while  section  136  of  chapter  11  of  the  General  Stat- 
utes of  1873  was  in  force,  and  that  the  judgments  were 
rendered  after  it  had  been  repealed.  The  statute  re- 
ferred to  rendered  stockholders  generally  liable  for  debts 
of  a  corporation  incurred  while  stich  corporation  was  in 
default  in  the  publishing  of  notices  of  indebtedness.  In 
1891  that  statute  was  repealed  and  replaced  by  another 
substituting  a  different  and  a  limited  liability.  (Session 
Laws  1891,  eh.  13.)  The  debts  on  which  the  judgments 
of  plaintiffs  are  founded  were  incurred  under  the  former 
law,  but  judgment  was  not  rendered,  nor  indeed  was 
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suit  be}j;uii  until  after  its  repeal.  It  has  been  held  that 
these  statutes  are  penal  in  their  nature,  and  that  the  i-e- 
peal  of  the  foimer  act  had  the  effect  of  defeating  existing 
causes  of  action  thereunder.  {Globe  Publishiny  Co,  r. 
Slate  Banky  41  Keb.  175.)  It  does  not,  however,  follow 
that  because  the  court  should  not  have  rendered  the 
judgments  they  cannot  after  their  rendition  be  enforced. 
On  this  point  the  argument  of  Suess  is  that  the  judg- 
ments, because  of  the  prior  repeal  of  the  act,  were  void. 
The  authorities  citeil  do  not  support  that  theory.  They 
are  all  cases  where  the  jurisdiction  of  the  court  render- 
ing the  judgment  was  affected  by  the  repeal  of  the  act. 
Thus,  if  a  court  is  one  of  limited  jurisdiction,  and  depends 
upon  a  statute  for  its  jurisdiction  over  a  certain  class  of 
cases,  the  repeal  of  the  act  conferring  jurisdiction  ousts 
it  of  all  power  in  the  premises,  and  judgments  thereafter 
rendered  are  for  that  reason  void.  So,  too,  perhaps,  if  a 
court  be  one  of  general  jurisdiction,  and  a  statute  giving 
a  right  of  action  prescribes  a  special  remedy,  the  repeal 
of  the  act  might  defeat  the  jurisdiction  in  such  cases. 
And,  if  a  court,  although  of  general  jurisdiction,  derives 
its  power  to  make  a  particular  order  solely  from  statute, 
the  repeal  of  the  statute  might  render  a  subsequent  order 
of  that  character  void,  not  strictly  for  want  of  jurisdic- 
tion of  the  subject-matter,  but  for  want  of  power  to  make 
such  an  order.  This  case  does  not  fall  within  any  of 
these  classes.  The  act  repealed  did  not  provide  any  spe- 
cial procedure  or  vest  in  the  court  the  power  to  render 
any  extraordinary  relief.  It  merely  gave  a  right  of  ac- 
tion, to  be  enforced  by  any  court  having  jurisdiction  of 
actions  of  that  class,  and  to  result  in  ordinary  judgments, 
enforceable  by  the  usual  sanctions.  The  district  court 
was  a  court  of  general  jurisdiction.  The  proceeding  in 
this  case  was  by  petition  in  the  nature  of  a  bill  in  equity, 
to  marshal  the  debts,  and  determine  the  liability  of  the 
respective  stockholders.  The  new  law  preserveil  such  a 
right  of  action  and  made  no  special  provision  as  to  the 
manner  of  its  enforcejnent.     The  district  court  havinsr 
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general  jurisdiction  of  actions  of  this  general  character, 
independent  of  statute,  and  having  jurisdiction  of  the 
persons,  its  judgment  was  not  void;  it  was  at  most  erro- 
neous. The  case  is  not  diflFerent  in  this  respect  than  it 
would  have  been  if  the  action  had  been  founded  upon 
the  theory  that  a  common-law  liability  existed.  If  the 
court  had  so  held  it  would  have  been  error,  for  which 
the  judgment  could  have  been  set  aside  by  appellate  pro- 
ceedings, but  it  would  not  have  been  void,  any  more  than 
any  judgment  is  void  when  an  erroneous  view  as  to  the 
Uability  of  the  defendant  has  been  taken  by  the  court, 
and  has  led  to  the  judgment. 

The  next  matter  presenting  itself  for  examination  is 
the  correctness  of  the  court's  action  in  adjudging  the 
conveyance  to  Suess  to  be  a  valid  lien.  The  evidence 
shows  that  Zimmerman  had  for  some  years  been  purchas- 
ing beer  from  the  brewing  association  for  bottling  pur- 
poses. He  should  under  his  agreement  have  paid  there- 
for at  stated  intervals,  but  before  this  deed  was  made 
lie  had  become  lax  in  this  regard,  and  the  brewing  asso- 
ciation insisted  upon  security.  He  then  owed  the  brew- 
ing assbciation  a  considerable  sum.  The  conveyance  in 
question  was  made  to  Suess,  who,  as  has  been  said,  was 
an  agent  of  the  association,  but  who  lived  in  Denver  and 
does  not  seem  to  have  had  any  connection  with  Zimmer- 
man's affairs  except  to  receive  the  conveyance.  The  con- 
veyance was  to  secure  what  was  already  owing  and  to 
operate  as  a  continuing  security  for  indebtedness  that 
might  thereafter  be  contracted  by  Zimmerman's  purchas- 
ing beer  from  the  association.  The  deed  was  absolute  in 
form,  conveyed  much  property  besides  that  in  dispute, 
and  stated  a  consideration  many  times  as  great  as  the 
indebtedness  then  existing  and  probably  much  more  than 
at  any  time  existed.  There  was  perhaps  suflBcient  in  the 
circumstances  to  have  waiTanted  the  district  court  in 
finding  that  the  conveyance  was  fraudulent  as  against 
creditors,  although  based  on  a  valuable  consideration; 
but  we  do  not  think  that  the  evidence  was  so  conclusive 
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that  tie  court  was  bound  to  so  And.  Cases  are  cited 
which  hold  that  a  conveyance  made  under  somewhat 
similar  circumstances  is  in  law  fraudulent,  but  our  stat- 
ute (Comi)iled  Statutes,  ch.  32,  sec.  20)  makes  the  question 
of  fraudulent  intent  in  such  cases  always  one  of  fact. 
The  circumstances  of  this  case  are  not  inconsistent  with 
j;ood  faith  and  honest  motives,  and  the  finding  cannot  be 
disturbed. 

In  this  connection  complaint  is  made  of  the  action  of 
the  trial  court  in  prematurely  adjudicating  the  convey- 
ance to  be  valid.  In  the  first  instance  Zimmerman  was 
not  a  party  to  the  action.  The  plaintiffs  alleged  gen- 
erally that  the  conveyance  to  Suess  was  without  consid- 
eration and  was  made  to  defraud  creditors.  The  answer 
of  Suess  alleged  the  character  and  consideration  of  the 
conveyance.  Evidence  was  taken  and  the  plaintiffs 
i*ested  their  case.  The  defendant  moved  for  a  dismissal. 
The  matter  was  taken  under  advisement  and  the  Qourt  at 
a  later  day  refused  to  dismiss,  stating  that  it  found  the 
deed  to  Suess  to  be  a  mortgage  as  above  set  forth,  and 
that  it  would  order  Zimmerman  to  be  brought  in  in  order 
tliat  an  accounting  might  be  had  of  the  amount  due  the 
brewing  association.  Then  counsel  for  plaintiffs  said:  "I 
ask  leave  to  withdraw  my  rest,  and  go  on  and  introduce 
further  testimony  as  to  the  actual  consideration  of  this 
mortgage.  The  object  of  the  bill  is  of  course  to  simply 
fix  the  amount,  if  any,  of  the  defendant's  rights  in  these 
premises,  so  that,  when  the  premises  are  appraised  for 
the  sale,  that  being  determined,  it  can  be  deducted  from 
the  interest  of  the  defendant  in  the  premises,  and  a  proper 
appraisement  may  be  made  for  the  sale,  which  cannot  be 
done  as  long  as  that  indefinite  interest  stands  open." 
The  plaintiffs  having  rested,  it  was  largely  within  the  dis- 
cretion of  the  court  to  permit  them  to  withdraw  the  rest, 
and  the  court  might  have  required  a  specific  statement  as 
to  the  evidence  they  sought  to  introduce.  But  it  appeared 
from  the  statement  made  that  plaintiffs  acquiesced  in  the 
finding  that  the  conveyance  was  a  mortgage,  and  only 
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wished  the  amount  determined  in  order  that  Suess'  in- 
terest might  be  ascertained  in  its  extent.  They  did  not 
offer  further  to  attack  the  hofui  fdes  of  the  conveyance. 
The  court  was  reservinjj;  the  case  for  tlie  express  purpose 
of  ascertaining  that  amount,  and  without  setting  aside 
the  interlocutory  ord(»r  just  nuide,  the  court  could  pro- 
ceed to  take  the  account,  giving  i)hiintiffs  full  oppor- 
tunity to  be  heard  on  the  accounting  on  the  only  matter 
upon  which  they  wished  to  adduce  proof.  It  does  not 
appear  that  this  opportunity  was  ever  refused  them. 
While  the  proceedings  were  not  according  to  the  usual 
course,  it  does  not  appear  that  plaintiffs  were  at  all  preju- 
diced. 

We  now  come  to  that  part  of  the  court's  order  fixing 
priorities.  There  can  be  no  question  of  the  priority  of 
Suess'  claim  for  indebtedness  existing  when  the  convey- 
ance was  made.  The  whole  subject  of  priorities  as  be- 
tween a  mortgage  to  secure  future  advances  and  liens 
accruing  subsequently  to  the  recording  of  such  a  mort- 
gage has  recently  been  exhaustively  discussed,  with  co- 
pious references  to  the  adjudications  in  this  country  and 
in  England,  by  the  supreme  court  of  Noi-th  Dakota. 
{Union  Nat  Bank  v.  Milhvrn  d  Stoddard  Co.,  73  N.  W.  Rep. 
527.)  A  reference  to  that  case  is  deemed  sufficient 
to  render  unnecessary  any  recollation  of  the  cases, 
and  the  results  there  stated  so  commend  themselves  to 
our  reason  that  we  are  content  to  adopt  them  so  far  as 
they  apply  to  the  case  at  bar.  It  is  there  said  that  a 
mortgage  to  secure  future  advances  is  valid  between  the 
parties  and  as  to  third  persons;  that  if  the  mortgage  on 
its  face  states  that  it  is  for  that  purpose,  or  if  it  appears 
to  be  a  mortgage  for  a  sum  certain  and  the  actual  debt 
does  not  exceed  that  sum,  a  junior  lienor  takes  subject 
thereto  for  all  moneys  then  advanced  or  which  may  be 
advanced  after  the  junior  lien  attaches  and  before  the 
senior  mortgagee  has  notice  thereof.  The  recording  of  a 
junior  lien,  or  the  rendition  of  a  judgment  against  the 
mortgagor,  does  not  charge  the  mortgagee  with  notice  of 
29 
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such  junior  lien.  It  seems  that  where  the  mortgagee  is 
legally  obligated  to  make  further  advances  he  may  make 
them,  even  after  notice  of  the  attaching  of  a  junior  lien, 
and  his  mortgage  will  be  prior  thereto  as  to  such  later 
advances.  This  was  the  case  in  Henry  &  Coatsworth  Co.  t\ 
Fishcrdick,  37  Neb.  207,  where  the  moi'tgage  was  given 
priority  over  mechanics'  liens  where  the  work  did  not 
begin  until  after  the  mortgage  was  recorded,  but  before 
the  money  was  advanced.  Applying  these  principles  to 
the  case  before  us  we  find  that  no  question  here  arises 
from  the  fact  that  the  deed  did  not  show  that  it  was  for 
future  advances  and  did  not  specify  an  amount  which  it 
secured,  because  the  plaintiffs'  liens  are  not  liens  arising 
by  virtue  of  contract,  from  debts  created  on  the  credit  of 
this  property,  but  attached  only  by  operation  of  law  to 
the  debtor's  interest  therein,  whatever  it  may  be.  On  the 
other  hand,  there  was  no  obligation  resting  on  the  brew- 
ing association  to  make  any  definite  advances.  True, 
its  agent  testifies  that  it  was  required  to  do  so,  but  that 
was  only  his  conclusion  of  law,  and  an  erroneous  conclu- 
sion. The  contract  for  the  sale  of  beer  was  a  verbal  one, 
was  uncertain  as  to  duration  and  the  extent  of  the  sales. 
It  was  merely  a  vague  agreement  to  sell  Zimmerman  beer 
and  to  sell  no  one  else  in  Omaha  beer  for  bottling  pur- 
poses, and  in  return  Zimmerman  agreed  to  sell  no  beer 
other  than  that  made  by  the  brewing  association.  The 
brewing  association  might  at  any  time  terminate  the  ar- 
rangement and  refuse  further  credit.  There  is  no  proof 
that  any  agreement  for  any  particular  amount  of  credit 
was  made  as  an  inducement  or  consideration  for  execut- 
ing the  mortgage.  The  brewing  association  and  Suess 
had  notice  of  the  lien  of  plaintiffs  at  the  latest  when  this 
suit  was  brought,  and  the  court  therefore  did  right  in  sub- 
jecting to  the  judgments  the  claims  of  the  bi*ewing  asso- 
ciation for  indebtedness  incurred  by  Zimmerman  after 
the  commencement  of  the  suit.  For  reasons  alreadv  in- 
dicated  the  court  also  correctly  gave  the  claims  of  the 
brewing  association  priority  for  debts  created  before  it 
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or  Suees  had  notice  of  plaintiffs'  liens.  It  is  not  neces- 
sary to  inquire  when  those  liens  attached  or  exactly  when 
notice  thereof  was  acquired.  To  prove  the  debt,  and 
the  times  of  its  creation,  the  bill  of  exceptions  shows  that 
the  books  of  the  brewing  association  were  introduced  in 
evidence.  Their  contents  does  not  appear  from  the  bill 
of  exceptions.  There  is  therefore  no  proof  that  any  ad- 
vances were  made  between  the  time  of  the  levies  of 
the  executions  and  the  commencement  of  the  suit.  A 
judgment  is  not  a  lien  on  an  equitable  estate  in  land. 
Nessler  t\  Nehevy  18  Neb.  649.)  A  deed  absolute  in  form 
but  intended  as  a  mortgage  conveys  the  legal  estate. 
{GaUagher  v.  Giddings,  33  Neb.  222;  Zittle  v.  Schlesinger,  46 
Neb.  844;  First  Nat  Bank  of  Plattsmouth  v.  Tighe,  49  Neb. 
299.)  Therefore^  plaintiffs  acquired  no  lien  until,  at  the 
earliest,  their  executions  were  levied.  It  not  appearing 
that  any  advances  were  made  between  the  levies  and  the 
commencement  of  the  suit,  it  is  not  necessary  to  decide 
upon  which  of  these  events  the  lien  arose  or  Suess  was 
charged  with  notice  thereof. 

Affirmed. 


Peter  Schmidt,  appeix.ee,  v.  Catherine  M.  Boyle  bt 

AL.,  appellants. 

Fili:d  April  8, 1898.    No.  9726. 

Bight  of  Apx>eal:  Constitutional  Law:  Hearing  in  Appeixate 
Court.  The  oonstiiivtional  proTieion  which  declares  that  "the 
right  to  be  heard  in  all  civil  cases  in  the  court  of  last  resort  by 
appeal,  error,  or  otherwise,  shall  not  be  denied,"  does  not  pre- 
yent  this  court  from  prescribing  such  reasonable  rules  as  are 
deemed  essential  to  the  prompt  and  orderly  disposition  of  causes 
brought  here  for  review,  nor  is  the  refusal  to  permit  oral  argu- 
ments violative  of  the  constitution. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.     Affirmed, 
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T.  J,  Mahoney,  for  appellants. 
V.  0.  ^trieklei^y  contra. 


Per  Curiam. 

This  is  an  appeal  from  an  order  of  the  district  court  of 
Douglas  county  confirming  the  sale  of  real  estate.  The 
submission  is  up(m  the  motion  of  appellee  to  affirm  under 
section  3  of  rule  2  of  this  court  (52  Neb.  x),  which  reads 
as  follows:  "At  any  time  after  the  expiration  of  the  time 
allowed  for  the  service  of  briefs  by  the  plaintiff  in  error 
or  appellant,  the  defendant  in  error  or  appellee  may  move 
for  an  affirmance  on  the  ground  that  the  proceedings  are 
without  merit  and  taken  for  delay.  In  order  to  do  so  he 
shall  cause  the  record  to  be  printed,  according  to  the  form 
prescribed  for  the  printing  of  briefs,  and  file  with  the 
clerk  ten  copies  thereof,  together  with  the  professional 
certificate  of  his  counsel  to  the  effect  that  he  is  familiar 
with  the  record,  that  it  presents  no  question  of  law  which 
has  not  been  settled  by  past  adjudications  of  this  court, 
and  no  question  of  fact  demanding  serious  consideration, 
and  that  he  believes  the  proceedings  are  taken  solely  for 
delay.  On  the  filing  of  such  motion,  printed  records,  and 
certificate,  the  cause  will  be  submitted  without  argument, 
and  on  the  record  and  briefs  of  the  plaintiff  in  error  or 
appellant  alone.  If  on  examination  the  court  be  satis- 
fied that  the  motion  is  well  taken,  the  judgment  will  be 
affirmed.  If  on  examination  the  record  be  found  to  pre- 
sent any  question  of  law  or  fact  as  to  the  proper  decision 
whereof  the  court  entertains  a  doubt,  the  motion  will  be 
overruled,  and  the  cause  will  be  remanded  to  its  proper 
place  on  the  docket  for  hearing  in  its  regular  order.  A 
certificate  of  counsel  willfully  false  will  be  deemed  an 
act  of  professional  misconduct  and  dealt  with  accord- 
ingly. This  rule  shall  apply  to  causes  now  pending  a« 
well  as  to  those  hereafter  do(*keted."  Appellee  has  com- 
plied with  the  fon^going  provisions  by  causing  the  record 
to  be  duly  printed,  and  the  requisite  number  of  copi€*« 
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thereof  to  be  filed  with  the  clerk,  accompanied  with  the 
proper  certificate  of  counsel. 

The  sole  ground  urged  upon  our  attention  for  reversal 
is  that  the  value  placed  upon  the  property  by  the  apprais- 
ers was  so  low  as  to  constitute  a  fi-aud  upon  the  rights  of 
the  defendants.  This  question  was  submitted  to  the  dis- 
trict court  and  by  it  decided  upon  conflicting  evidence. 
Applying  the  frequently  asserted  rule  that  a  finding 
based  upon  conflicting  pn)of  will  not  be  disturbed  upon 
review,  the  order  assailed  must  stand. 

Counsel  for  defendants,  in  the  brief  filed,  assails  the 
section  of  the  rule  copied  above,  and  protests  against  the 
enforcement  thereof  on  the  ground  that  his  clients  are 
thereby  denied  the  right  on  appeal  to  be  heard  in  the 
court  of  last  resort.  It  is  this  suggestion  alone  which 
has  prompted  the  prei)a ration  of  this  opinion,  as  motions 
to  affirm,  made  under  the  rule  in  question,  ordinarily  will 
be  disposed  of  by  the  court  without  the  filing  of  an  opin- 
ion. Section  24  of  the  bill  of  rights  is  as  follows:  "The 
right  to  be  heard  in  all  civil  cases  in  the  court  of  last  re- 
sort by  appeal,  error,  or  otherwise,  shall  not  be  denied." 
This  provision  was  before  the  court  in  Mfnse  r.  Powell,  40 
Neb.  671,  where  it  was  held  that  the  section  guarantied  to 
every  litigant  the  right  to  be  heard  in  the  supreme  court, 
not  necessarily  by  appeal,  but  in  that  mode,  by  error,  or 
some  other  appropriate  proceeding.  Further,  that  a  stat- 
ute does  not  prevent  a'party  from  being  heard  in  the  court 
of  last  resort,  by  forbidding  an  appeal  to  the  district 
court,  since  it  merely  takc^  aw^ay  one  method  of  review, 
leaving  available  another  adequate  remedy.  To  the 
same  effect  is  the  Chica(/o,  B.  &  Q.  R.  Co.  v.  Headrick,  49 
Neb.  286.  In  School  Distrwt  t\  Traver,  43  Neb.  524,  it 
was  decided  that  said  constitutional  provision  did  not 
prohibit  the  legislature  from  enacting  reasonable  rules 
and  regulations  for  the  review  of  a  cause  in  this  court  by 
appeal.  It  is  very  evident  that  while  the  constitution 
bestows  the  right  to  a  hearing  in  the  highest  court  of  the 
state,  it  does  not  undertake  to  regulate  the  method  of  pro- 
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cedupe  therefor.  So  long  as  the  mode  provided  for  re- 
view is  adequate,  the  requii-ements  of  the  fundamental 
law  are  satisfied.  The  constitutional  provision  quoted 
does  not  prohibit  this  court  from  prescribing  such  rea- 
sonable rules  and  regulations  as  are  deemed  essential  to 
the  prompt  and  orderly  disposition  of  causes  brought 
here  by  appeal  or  on  error,  nor  does  it  forbid  the  denial 
of  an  oral  argument  in  the  cause.  The  word  *'heard"  was 
not  employed  by  the  framers  of  the  constitution  to  indi- 
cate that  an  oral  presentation  of  a  controversy  to  the 
court  should  not  be  refused,  but  was  intended  in  the  sense 
of  review;  in  other  words,  the  right  to  review  in  all  civil 
cases  in  the  court  of  last  resort  by  appeal,  or  error,  or 
otherwise,  should  not  be  denied.  The  rule  of  court  criti- 
cised was  not  framed  with  reference  to  any  particular 
class  of  causes  or  litigants,  but  was  adopted  for  the  sole 
purpose  of  relieving  our  crowded  docket  of  the  many 
cases  brought  here  for  delay  merelj^,  so  that  meritorious 
actions  pending  and  to  be  brought  heroin  may  be  the  more 
promptly  reached  and  deteiiiiiued.  The  rule  is  within 
the  letter  and  spirit  of  section  13  of  the  bill  of  rights, 
which  requires  all  courts  to  administer  justice  without 
denial  or  delay.  Causes  submitted  under  said  rule  are 
not  disposed  of  in  a  summary  manner,  but. are  carefully- 
considered  on  their  merits,  assisted  by  whatever  brief  or 
printed  argument  may  be  presented  by  the  party  bring- 
ing the  record  here.  Thus  a  hearijig  is  accorded  the  ap- 
pellant or  plaintiff  in  error,  while,  in  the  same  sense,  no 
such  privilege  is  given  the  other  party.  The  appellee 
or  defendant  in  error,  as  the  case  may  be,  if  not  satisfied 
with  the  rule,  need  not  invoke  its  provisions.  In  the  pres- 
ent appeal  there  is  no  eiTor,  and  the  motion  to  affirm  is 
accordingly  sustained. 
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John  A.  Abraham,  appellant,  v.  City  of  Fremont 

BT  AL.,  APPELLEES. 
Filed  APRiii  8, 1898.    No.  7868. 

Beview:  Conflicting  Evidence.  If  the  evidence  is  conflicting,  and 
there  is  sufficient  thereof  in  support  of  tlie  finding  and  decree  of 
the  trial  court,  they  will  not  be  reversed. 

Appeal   from  the  district  court  of  Dodge   county. 
Heard  below  before  Sullivan,  J.    Affirmed. 

J.  M.  Woolworth  and  N.  H.  Bell,  for  appellant. 

Frank  Dolezal  and  J.  E.  Frick,  contra. 

Harrison,  C.  J. 

In  this  action  commenced  in  fhe  district  court  of  Dodge 
county  the  petition  filed  was  in  the  following  language: 
"1.  The  said  plaintiff  complains  of  the  said  defendants 
for  that  said  defendant,  the  city  of  Fremont,  is,  and  was 
at  the  time  of  the  grievance  hereinafter  complained  of, 
a  municipal  corporation,  duly  organized  and  incorporated 
under  the  general  law  of  the  state  of  Nebraska,  and  has 
more  than  -5,000  and  less  than  25,000  inhabitants;  that 
the  said  defendant  William  Fried  is  mayor  of  said  city, 
Arundel  C.  Hull  is  sewer  inspector  of  said  city,  duly  ap- 
pointed and  qualified  to  exercise  the  duties  of  said  office, 
and  has  the  charge  and  management  and  control  of  the 
sewage  system  of  said  city,  and  said  other  defendants  are 
members  of,  and  constitute  the  common  council  of,  said 
city. 

"2.  Within  two  years  last  past,  i)rior  to  the  filing  of  this 
petition,  the  said  city  of  Fremont  did  construct,  complete, 
and  put  into  operation,  and  now  owns  and  operates,  a 
system  of  sewdge  in  said  city  and  the  ditches  connected 
therewith,  as  hereinafter  described,  and  has  connected 
with  said  system  within  said  city,  cess-pools,  privy  vaults, 
butcher-shops,  hotels,  private  dwellings,  a  brewery,  sta- 
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bles,  and  other  structures  above  and  under  ground  which 
open  and  empty  into  said  sewer  a  large  amount  of  slops, 
fecal  matter,  and  other  filth  and  impurities  mixed  with 
water  and  the  same  are  carried  and  flow  through  the  un- 
derground pipes  of  said  sewnge  system  to  a  short  distance 
beyond  the  east  line  of  the  territorial  limits  of  said  city, 
where  the  same  are  discharged  from  two  pipes,  a  consid- 
erable distance  apart,  into  open  ditches,  which  ditches 
unite  a  short  distance  east  of  said  city,  and  the  water  con- 
veyed thereby,  so  fouled,  mixed,  and  impregnated  with 
filthy  matters  as  aforesaid,  continues  to  flow  in  an  open 
ditch  in  a  general  southeasterly  direction  for  the  distance 
of  about  five  miles,  where  it  is  emptied  and  discharged 
into  Kaw  Hide  creek. 

"3.  Plaintiff  owns  in  fee-simple,  occupies  and  uses,  and 
has  so  owned,  occupied,  and  used  for  the  space  of  more 
than  ten  years  last  past,  for  general  farming,  stock  rais- 
ing, and  stock  fee<ling  purposi^  two  tracts  of  land  in 
Douglas  county,  Nebraska,  lying  and  situate  on  both 
sides  of  said  Raw  Hide  creek  and  abutting  thereon,  to- 
wit:  the  east  i  of  8(H*tion  16  and  the  east  ^  of  the  north- 
west  i  of  section  16,  in  township  16,  range  10;  also  the 
NE.  J  section  7,  and  the  east  J  of  the  NW.  ^  of  section  8, 
the  east  ^  of  SE.  i  section  6,  the  west  i  of  the  SW.  i  sec- 
tion 5,  the  SE.  i  of  the  SW.  i  of  section  5  and  the  SW.  J 
of  the  SE.  i  section  5,  all  in  township  16,  range  10  east, 
all  of  which  land  is  situate  on  said  Kaw  Hide  creek  below 
the  point  at  which  said  ditch  empties  into  the  creek. 

"4.  Said  Raw  Hide  creek  is  a  small  stream  of  water 
which  flows  all  the  year  round  in  a  general  southeasterly 
direction  through  Dodge  county  and  into  Douglas 
county  until  it  reaches  the  Elkhom  river  in  said  section 
16,  into  which  river  it  there  empties.  In  its  course  it 
flows  through  plaintiff's  land  in  sections  5  and  8  as  de- 
scribed for  the  distance  of  more  than  a  mile  and  for  the 
distance  of  about  a  half  a  mile  through  plaintiff's  said 
land  in  said  section  16. 

"5.  The  plaintiff  raises,  fecnls,  and  pastures  a  large 
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amount  of  stock  on  Lis  land  as  aforesaid,  and  |)rior  to 
the  grievances  liereiuafter  complained  of  the  water  in 
said  Raw  Hide  creek,  where  it  flows  through  plaintiff's 
land  as  aforesaid,  was  clear,  pure,  wholesome,  and  fit 
to  be  used,  and  was  used  largely  by  the  plaintiff  and 
othera  for  the  purpose  of  watering  stock  and  other  farm- 
ing and  domestic  i)urposes,  and  plaintiff  has  been  accus- 
tomed for  years  to  cut  ice  for  the  use  of  his  family  from 
a  pond  or  lake  on  his  premises,  into  which  lake  water 
flows  from  said  Raw  Hide  creek. 

'*6.  Tliat  since  said  sewer  ditch  had  b(*en  discharged  into 
said  Raw  Hide  crtn^k  as  aforesaid  the  waters  of  the  creek 
below  the  mouth  of  the  ditch,  by  reason  of  the  filthy 
waters  coming  through  the  sewer  and  discharged  from 
said  ditch  into  said  ci'eek,  has  gradually  become,  where 
it  flows  through  the  plaintiff's  land,  foul  and  unfit  to  be 
used  and  cannot  be  used  for  farming,  domestic,  or  stock 
watering  puri)oses,  and  the  water  of  said  lake  has  be- 
come unfit  for  taking  i(*e  therefrom  as  aforesaid,  and  such 
water,  by  reason  of  said  impurities  wrongfully  and  ille- 
gally discharged  th(»rein  by  said  city,  emits  unwhole- 
some and  unhealthful  gases  and  stenches,  which  disturb 
the  comfort  and  enjoyment  of  the  plaintiff,  his  family 
and  tenants,  tends  to,  and  will  eventually,  if  said  ditch 
is  allowed  to  discharge  into  said  stream,  as  the  filth 
therefrom  accumulates  in  pools,  eddies,  and  backwater 
of  the  creek,  become  injurious  and  dangerous  to  the 
health  and  lives  of  plaintiff,  his  family,  and  others  who 
reside  on  or  near  the  (Teek  below  the  mouth  of  said  ditch 
and  use  the  water  of  the  creek  for  the  purposes  aforesaid. 

'*7.  That  all  of  said  acts  of  the  defendants  in  digging 
said  ditches,  thereby  discharging  the  contents  of  said 
sewage  system  into  said  Raw  Hide  creek,  were  done 
without  the  consent  of  plaintiff  and  without  his  knowl- 
edge. 

"8.  The  injuries  so  caused  to  plaintiff  and  his  said 
land  and  the  occupation,  use,  and  enjoyment  of  the  same 
are  continuous  Injuries  and  if  not  stopped  by  order  of  this 
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court  will  necessarily  become  greater,  increase,  and  grow 
worse  as  the  said  city  makes  other  and  further  connec- 
tions with  its  sewage  system  and  thereby  discharge  a 
greater  amount  of  slops,  waste,  and  filthy  material  into 
said  creek,  and  because  of  the  fact  that  said  slop,  waste 
material,  and  foul  matters  accumulate  and  have  been  ac- 
cumulating more  and  more  and  from  day  to  day  along  the 
banks  and  in  the  pools  and  eddies  of  said  creek,  and  par- 
ticularly in  the  same  in  said  section  16,  where  it  runs 
through  the  plaintiff's  laud,  because  of  the  fact  that  the 
water  from  the  Elkhom  backs  up  the  Raw  Hide  for  the 
distance  of  about  two  miles,  for  which  distance  the  creek 

* 

has  no  perceptible  current,  and  such  impure  matters  flow- 
ing down  the  same  are  precipitated  or  lodged  when  they 
reach  such  stagnant  water;  that  by  reason  of  the  nature 
of  said  injuries  damage  therefor  cannot  be  computed  in 
money  and  the  plaintiff  has  no  adequate  remedy  at  law, 
and  to  seek  his  remedy  at  law  would  involve  the  parties 
to  this  action  in  a  multiplicity  of  suits;  that  by  reason  of 
the  premises  the  plaintiff  will  sustain  great  and  irrepara- 
ble injury  if  the  defendants  are  not  prohibited  and  re- 
strained from  continuing  the  infliction  of  such  injuries 
upon  plaintiff." 

The  relief  asked  was  that  the  city  named  and  its  offi- 
cers be  peri^etually  enjoined  from  a  further  continuance 
of  the  acts  of  which  complaint  was  made  in  the  petition. 
The  first  paragraph  of  the  answer  was  as  follows: 

"Come  now  the  said  defendants,  and  for  answer  to  the 
petition  of  the  plaintiff  filed  herein  admit  that  the  defend- 
ant, the  city  of  Fremont,  is  a  municipal  corporation  and 
that  the  other  defendants  are  the  officers,  members  of 
council,  and  mayor,  respectively,  of  said  city,  as  in  said 
petition  alleged,  and  deny  each  and  every  other  allega- 
tion in  said  petition  contained." 

The  further  portions  or  paragraphs  of  the  answer,  some 
fifteen  in  number,  were  of  matter  mainly  admissions  and 
in  avoidance  of  the  grievances  allied  in  the  petition. 
The  reply  was  directed  to  these  latter  parts  of  the  answer. 
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At  the  close  of  a  trial  the  court  made  findings  and  reji- 
dered  a  decree,  stated  in  the  journal  entry  in  part  as  fol- 
lows: 

"This  cause  came  on  to  be  heard  upon  the  pleadings 
and  evidence  and  was  submitted  to  the  court;  upon  con- 
sideration whereof  the  court  finds  for  the  defendants 
upon  the  issues  presented  by  the  petition  and  the  first 
paragraph  of  the  amended  answer. 

"The  court  further  finds  that  the  matters  contained  in 
the  paragraphs  2  to  16,  both  inclusive,  of  the  amended 
answer  do  not  constitute  a  valid  defense  to  the  cause  of 
action  stated  in  the  petition.  Therefore  it  is  adjudged 
and  decreed  by  the  court  that  the  plaintiff's  petition  be 
dismissed  and  that  the  defendants  go  hence  without  day 
and  recover  their  costs  herein  expended  to  the  amount  of 
f  158.35.  It  is  further  considered  and  adjudged  that  the 
plaintiff  i-ecover  his  costs  herein  expended  on  the  trial  of 
the  issues  joined  upon  the  aflSrmative  defense  presented 
by  the  amended  answer  in  the  paragraphs  thereof  num- 
bered from  2  to  16." 

The  plaintiff  has  appealed  to  this  court.  It  is  conceded 
by  the  parties  that,  in  the  main,  the  law  applicable  to  this 
case  was  settled  by  this  court  in  its  opinion  in  Barton  v. 
In  ion  Cattle  Co.,  28  Neb.  350,  to  the  effect  that  where  a 
party  fouls  and  pollutes  the  waters  of  a  running  stream, 
rendering  them  unfit  for  use  or  thereby  creating  a  nui- 
sance, the  continuance  of  the  acts  from  which  such  re- 
sults flow  will  be  enjoined  at  the  suit  of  an  injured  person. 
Whether  the  acts,  the  subject  of  complaint,  caused  the 
pollution  of  the  waters  of  a  stream  or  created  a  nuisance 
are  in  each  case,  as  in  this  at  bar,  questions  of  fact. 

It  appeared  in  evidence  that  the  plaintiff  lived  distant 
from  Fremont  about  nine  or  ten  miles  and  quite  near  the 
"Raw  Hide,"  the  stream  of  water  which  had  a  portion  of 
its  course  through  lands  owned  by  him,  and  that  he  had 
used  of  its  water  for  the  purposes  stated  in  the  petition 
in  this  action;  that  the  city  of  Fremont  had  established 
and  constructed  the  system  of  sewerage  as  alleged,  and 
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that  there  were  some  105  connections  therewith  in  the 
city  of  the  general  character  and  nature  stated  in  the  pe- 
tition; that  through  the  system  there  ran  each  twenty- 
four  hours  about  3,000,000  gallons  of  pure  water,  into 
which  and  away  with  which  flowed  all  liquids  and  solids 
which  went  into  the  sewers  from  any  and  all  sources; 
that  it  was  conducted  through  two  large  pipes  to  a  point 
near  the  city,  where  it  all  came  together  in  an  open  ditch 
and  ran  in  a  stream  probably  about  four  feet  wide  and 
approximately  two  feet  deep,  and  continued  its  course  in 
this  ditch  prepared  for  the  purpose  some  five  or  six  miles 
of  distance  to  the  place  of  its  discharge  into  the  *'Raw 
Hide,"  where  it  mingled  with  the  water  of  said  stream 
and  from  there,  as  the  stream  ran,  it  was  some  three  or 
four  miles  down  to  the  home  of  the  plaintiff.  The  "Raw 
Hide"  is  one  of  the  surface  streams  such  as  we  have  in 
this  state,  apparently,  so  far  as  the  evidence  discloses, 
not  fed  to  any  extent  by  or  from  springs,  but  derives  its 
waters  almost  wholly  from  surface  drainage,  has  its  rise 
or  source  in  Colfax  county  and  flows  into  the  Elkhoni 
river  in  Douglas  county.  During  rainy  seasons  or  years 
it  is  of  constant  flow.  During  dry  seasons  or  years  it  at 
limes  is  without  flow,  and  portions  of  its  channel  or  bed 
entirely  dry.  When  it  flows  it  is  sluggish  and  with  but 
little  current  or  speed.  The  stream  being  apparently 
composed  of  surface  drainage  may  be  denominated  a 
natural  sewer,  into  which  go  and  flow  all  the  impurities 
drawn  off  by  the  surface  waters  of  the  tract  of  land 
drained  by  the  stream. 

The  contention  on  appeal  is  that  the  finding  and  decrtH* 
of  the  trial  court  were  wrong  and  without  sufficient  sup- 
port in  the  evidence  and  that  there  should  be  in  this  court 
a  contrary  finding  and  decree.  Between  thirty  and  forty 
witnesses  were  called  and  examined  for  each  party  and 
the  record  of  the  evidence  is  voluminous,  too  much  so  to 
set  forth  an  analysis  of  it  here  or  even  to  summarize  it  in 
all  its  details.  We  have  carefully  perused  and  consid- 
ered it  and  discovered  it  to  be,  to  a  very  considerable  ex- 
tent, conflicting. 
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It  is  urged  for  appellant  that  a  great  deal,  if  not  the 
major  portion,  of  the  evidence  for  appellees,  considered  as 
a  whole,  is  what  is  known  as  negative  evidence  or  testi- 
mony, and  hence  is  of  the  ''weakest  species"  of  evidence, 
and  not  entitled  to  nnich  weight.  That  some  of  the  evi- 
dence introduced  on  behalf  of  the  api)ellees  was  negative 
in  its  character  is  true,  but  the  greater-  portion  of  it  wan 
not  so,  but  was  devoted  to  an  attempt  to  establish  c.^rt  lia 
existent  ccmditions  relative  to  the  subject-matters  of  the 
controversv. 

a. 

Tlie  counsel  for  tlu*  parties  in  the  briefs  tiled  have  re- 
ferred to  and  quoted  from  a  written  opinion  which  they 
state  was  filed  at  the  time  of  decision  of  the  cause  by  the 
trial  judge.  Neither  the  original  nor  a  copy  of  any  such 
written  opinion  is  in  the  record  i)reyented  to  this  court, 
but  poi-tions  of  it  which  have  been  quoted  by  counsel  we 
feel  at  liberty  to  oonsider  and  us(»  herein.  In  the  opinion, 
it  seems,  was  a  finding  as  follows:  '* Viewed  comprehen- 
sivelv  it  cannot,  I  think,  on  the  evidence  be  affirme<l  that 
there  has  beeu,  or  is,  any  casual  connection  between  the 
Fremont  sewage  and  the  condition  of  the  waters  at  the 
plaintiff's  farm.  The  clear  weight  of  the  crude  evidence 
is  to  this  effect."  This  was  no  doubt  the  finding  on  which 
the  disposition  of  the  case  turned,  on  which  the  de(*rec* 
was  predicated,  and  wa*s  certainly  one  which,  if  sustained 
bv  eviden(*e,  was  fullv  determinate  in  its  character  of  the 
issues. 

It  was  of  the  undisputed  facts  that  the  sewage  of  the  city 
combined  with  the  clear  water,  which,  as  we  have  before 
stated,  ran  through  the  sew(*rage  system  everv^  day,  was 
discharged  into  the  stream  which  had  its  course  through 
the  plaintiff's  land;  and  the  main  further  question  to  be 
ascertaineil  from  the  evi(h»n(*e  was  whether  it  was  the 
efficient  cause  of  the  alleged  existent  conditions  of  the 
waters  of  the  stream  at  his  place.  Relative  to  this,  if  the 
evidence  adduced  for  the  c{)m})lainant  was  alone  con- 
sidered, it  was  clearly  sufficient  to  support  the  averments 
of  the  petition  and  to  warrant  a  decree  in  his  favor;  but  a 
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thorough  examination  of  all  the  evidence,  conflicting  as 
it  is,  convinces  us  that  the  finding  and  decree  as  rendered 
are  sustained  by  sufficient  of  the  evidence  to  call  for  ihinr 
being  left  undisturbed  and  unreversed. 

Affirmed. 
Sullivan,  J.,  took  no  part  in  the  decision. 


Nebraska  Loan  &  Trust  Company,  appellant,  v.  Paut^ 

Ignowski  et  al.,  appellees. 

Filed  April  8, 1898.    No.  7957. 

1.  Beformation  of  Instruments:  Mistake.  A  mistake  in  the  terms  of 
a  written  instrument,  if  mutual,  will  be  reformed  to  express  the 
correct  intention  and  agreement  of  the  parties  thereto,  and  with 
which  it  was  executed,  and  the  instrument  as  reformed  will  be 
enforced. 

2. :  .    Reformation  of  an  instrument  to  correct  a  mistake 

will  not  be  accorded  unless  the  intent  and  agreement  which  it 
will  express  as  reformed  were  concurrent  in  the  minds  of  the 
parties  to  and  including  the  time  of  its  execution. 

Appeal  from  the  district  court  of  Sherman  county. 
Heard  below  before  Sinclair,  J.    Affirmed. 

J.  B.  Cessna^  John  A.  Casto,  and  Oeorge  F.  Work^  for 
appellant. 

Ixmg  d  MatheWy  contra. 

Harrison,  C.  J. 

This  action  was  instituted  by  the  appellant,  hereinafter 
designated  the  company,  to  reform  the  interest  coupons 
attached  to  a  bond  and  to  foreclose  a  real  estate  mortgage 
which  had  been  executed  and  delivered  to  secure  the  pay- 
ment of  the  amount  of  a  loan  to  the  mortgagor,  the  con- 
tract of  loan  being  evidenced  by  the  bond  and  mortgage 
in  suit.     It  was  of  th(*  allegations  of  the  petition  filed 
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"that  in  the  filling  out  and  signing  of  said  coupons  1,  2,  3, 
4,  and  5  to  said  principal  bond  attached  a  mntnal  mistake 
was  made  in  this,  that  said  coupons,  and  each  of  them, 
were  made  out  for  the  sum  of  |19.50  instead  of  f39,  as 
they  should  have  been,  and  that  said  mistake  was  not 
discovered  until  long  after  said  coupons  were  made  out 
and  signed."  There  was  also  a  claim  made  for  certain 
taxes  pleaded  to  have  been  paid  by  the  mortgagee  to  pro- 
tect its  lien,  conformably  and  pursuant  to  a  provision  of 
the  mortgage  on  the  subject  The  answer  of  the  ap- 
pellees, hereinafter  styled  the  defendants,  admitted  the 
execution  and  delivery  of  the  instrument  upon  which  the 
suit  was  brought,  but  stated: 

"Plaintiff,  by  its  agents,  represented  to  these  defend- 
ants, more  especially  to  the  defendant  Paul  Ignowski,  at 
the  tinae  said  instruments  were  executed,  and  some  time 
previous  thereto,  that  he  was  obtaining  from  the  plaintiff 
a  loan  at  the  rate  of  five  and  one-fourth  per  cent  per 
annum,  and  that  in  consequence  of  the  said  representa- 
tions defendants  borrowed  the  sum  of  f 600  on  or  about 
November  1,  1890,  at  the  said  agreed  price  of  five  and 
one-fourth  per  cent  per  annum,  payable  annually,  for  the 
term  of  five  years. 

**Third — That  these  defendants  have  promptly  paid  the 
interest  on  the  said  mortgages,  bonds,  and  notes  at  the 
rate  of  five  and  one-fourth  per  cent  per  annum  as  agreed, 
said  five  and  one-fourth  per  cent  per  annum  being  made 
up  of  three  and  one-fourth  per  cent  on  the  first  mortgage 
bond  and  two  per  cent  on  the  second  mortgage.  The  said 
amount  paid  annually  has  been  the  sum  of  f31.50,  and 
these  defendants  hold  a  receipt  in  full  from  plaintiff, 
dated  October  31,  1891,  for  the  interest  due  on  the  said 
loan. 

"Fourth — Plaintiff  has  accepted  the  interest  payments 
of  131.50  made  by  these  defendants  annually. 

''Fifth — The  rate  of  interest  in  the  mortgage,  of  which 
'Exhibit  B'  attached  to  plaintiff's  petition  is  a  copy,  is 
'^  per  cent  per  annum,'  the  figures  *6i'  were  inserted 
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therein  by  plaintiff  either  in  error  or  else  fraudulently 
for  the  purpose  of  deceiving  these  defendants,  who  are 
illiterate  and  do  not  well  understand  the  Enj^lish  lan- 
guage." 

A  tender  to  the  company  of  the  amount  of  taxes  paid 
by  it  was  pleaded,  and  each  and  every  allegation  of  the 
petition  of  which  the  answer  did  not  contain  an  admis- 
sion was  denied.  In  the  reply  each  and  every  statement 
of  new  matter  of  the  answer  was  either  generally  or  spe- 
cifically denied.  A  trial  of  the  issues  resulted  favorably 
to  the  defendants  and  the  company  has  appealed  to  this 
court. 

It  is  disclosed  by  the  evidence  that  Paul  Ignowski, 
of  defendants,  made  application  to  the  company  for  a 
loan  through  a  banker  at  Ashton,  Nebraska,  who  repre- 
sented the  company,  or  at  least  received  applications  for 
loans,  forwarded  them  to  it,  and,  if  approved,  attended 
to  the  execution  of  the  papers  and  completion  of  the 
loans.  Ignowski's  application  was  in  writing,  in  the 
usual  form,  and  for  a  loan  in  the  sum  of  f 600,  with  inter- 
est at  eight  and  one-half  per  cent  per  annum,  payable 
annually.  The  necessary  papers,  bond,  coupons,  notes, 
and  mortgages  were  prepared  at  the  home  office  of  the 
company  and  forwarded  to  the  banker  in  Ashton.  In 
regard  to  their  preparation  and  the  mistake  claimed  to 
have  been  made  the  treasurer  of  the  company  testified 
as  follows: 

Q.  Have  you  any  personal  knowledge  and  had  you  any 
supervision  of  the  making  out  of  these  papers? 

A.  I  have  and  did. 

Q.  Tell  what  you  know  about  the  making  out  of  these 
papers. 

A.  After  the  loan  committee  had  detidetl  to  renew  the 
loan,  I  made  out  a  memoranda  for  one  of  our  clerks  to 
make  up  the  papers,  dividing  the  amount  to  be  paid  an- 
nually, eight  and  one-half  per  cent  intei^est,  by  orderinjsj 
a  bond  prepaivd  for  the  principal  and  coupons  for  annu  il 
interest  thereon  at  the  rate  of  six  and  one-half  per  cent 
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and  the  balance  of  two  per  cent  per  year  was  included  in 
Ave  notes  of  fl2  each,  maturing  concurrent  with  the 
interest  coupons  upon  the  principal  bond.  Upon  en- 
deavoring to  negotiate  this  new  loan  to  an  eastern  party 
we  found  that  through  a  clerical  error  the  five  coupons 
for  the  annual  interest,  instead  of  being  made  up  at  $39 
each,  as  recited  in  the  mortgage  and  bond,  were  only  for 
119.50  each,  which  is  semi-annual  interest  instead  of  an- 
nual interest.  This  error  probably  occurred  from  the 
fact  that  the  clerk  who  makes  our  papers  makes  most  of 
her  papers  at  semi-annual  interest,  and  she,  by  mistake, 
figured  the  semi-annual  rate  instead  of  the  annual  in- 
terest, as  she  was  instructed  to  do. 

Q.  State  whether  or  not  these  several  coupons  cor- 
rectly represent  the  amount  of  annual  interest  agreed  by 
the  defendant  to  be  paid  on  this  principal  bond. 

A.  They  do  not. 

Q.  State  what  the  correct  amount  of  each  of  these 
several  coupons  should  be  in  order  to  represent  the  cor- 
rect amount  of  interest  agreed  by  the  defendant  to  be 
paid  on  this  .principal  bond? 

A.  They  should  have  been  f39  each. 

The  sole  contention  is  that  the  trial  court  should  have 
decreed  a  reformation  of  the  coupons  so  that  each  calle<l 
for  the  payment  of  f39  instead  of  $19.50.  We  are  satis- 
fied that  the  evidence  established  the  mistake  on  the  part 
of  the  company,  and  that  the  same  occurred  by  reason  of 
a  lack  of  care  by  it,  or  its  employ^  who  prepared  the  loan 
papers. 

It  further  appears  in  evidence  that  Ignowski  had, 
while  negotiating  with  the  appellant  company,  been  to 
8t  Paul,  Nebraska,  and  there  made  application  to  a  loan 
agent,  which  had  been  approved,  the  rate  of  inteiest  con- 
tracted for  being  seven  per  cent  per  annum.  When  the 
bond  and  mortgage  in  suit  arrived  at  Ashton,  Ignowski 
was  informed  that  they  had  been  received  and  that  they 
showed  that  he  was  to  be  furnished  the  monev  and  a 
very  low  rate  of  interest  was  exacted,  or  five  and  one- 
30 


J 


402  NEBRASKA  REPORTS.  [Vol.  54 


NebMska  Loan  &  Trust  Co  y.  Ignowskl. 


fourth  per  cent  per  annum.    He  then  stated  to  the  banker 
who  was  acting  in  the  matter  for  the  company  the  facts 
in  relation  to  the  St.  Paul  application  and  told  him  to 
retain  the  papers  until  such  time  as  he,  Ignowski,  could 
go  to  the  latter  place  and  arrange  that  he  be  no  further 
liable  to  fulfill  his  agreement  there  in  regard  to  a  loan. 
This  request  was  acceded  to  by  the  banker.     Ignowski 
went  to  St.  Paul,  the  agent  there  demanded  that  he  pay 
f  10,  the  stated  expenses  incurred  in  and  about  the  appli- 
cation for  a  loan.     This  he  did,  and  was  relieved  from  his 
agreement  there  in  regard  to  a  loan  and  subsequently 
went  to  Ashton  and  executed  the  instruments,  the  basis 
of  this  action,  with  the  full  belief  and  understanding 
that  he  was  to  be  charged  but  five  and  one-fourth  per 
cent  per  annum  interest,  and  that  the  papers  executed 
and  delivered  evidenced  an  agreement  to  such  effect. 
Ignowski  did  not  readily  understand  the  English  lan- 
guage, either  spoken  or  written,  and  it  is  of  the  testimony 
that  he  at  two  different  times,  prior  to  signing  the  pa- 
pers, called  in  a  party  who  had  a  knowledge  of  Ig- 
nowski's  native  language  and  also  of  the  English  lan- 
guage to  act  as  interpreter  between  Ignowski  and  the 
banker,  and  also  to  examine  and  explain  the  papers  to 
the  former.     One  of  these  was  probably  present  at  the 
time  the  instruments  were  executed,  and  one  such  party 
was  a  witness  at  the  trial  of  the  cause  and  testified  to  an 
examination  of  the  papers,  that  he  figured  the  interest 
and  determined  the  rate  to  be  five  and  one-fourth  per 
cent  per  annum,  and  that  he  at  the  time  so  stated  it  to 
Ignowski;   to  make  the  examination  and  give  Ignowski 
accurate  information  being  of  the  purposes  for  which  his 
presence  and  services  had  been  requested.     The  reforma- 
tion of  a  contract,  in  the  terms  of  which  there  has  been  a 
mistake,  will  be  accorded  and  the  instrument  as  re- 
formed will  be  enforced  {Hale  v.  Youngs  24  Neb.  464; 
Bispham,  Principles  of  Equity  sec.  468);  but  as  a  general 
rule  a  court  will  only  correct  a  mistake  in  a  written  in- 
strument when  it  has  been  mutual  and  the  instrument 
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does  not  embixiy  the  terms  of  the  contract  as  fully  under- 
stood by  both  parties.  (7  Wait,  Actions  &  Defenses  328.) 
It  must  be  shown  to  be  a  mutual  mistake.  {Conaway  r. 
(kre,  24  Kan.  389.)  "  The  proof  of  mistake  must  be  clear 
and  certain  before  an  instrument  can  be  reformed,  as 
the  abject  of  the  refonnation  of  an  instrument  is  to 
make  it  express  what  the  minds  of  thQ  parties  to  it  had 
met  upon,  and  what  they  intended  to  express,  and  sup- 
posed they  had  expressed,  in  the  writing.  Unless  this 
meeting  of  minds,  and  mistake  in  expressing  it,  is  made 
quite  clear  and  certain  by  evidence,  the  court,  should  it 
undertake  to  reform,  might,  under  color  of  reformation, 
make  a  contract  for  the  parties  which  both  never  as- 
sented to  or  intended  to  make.'  The  mistake,  to  be  the 
subject  of  the  reformation,  must  be  not  merely  the  over- 
sight of  one  of  the  parties,  but  such  that  the  deed  fails  to 
express  what  was  intended  and  agreed  upon  by  both 
parties.  The  court  will  not  reform  a  deed  so  as  to  add 
to  it  a  new  condition  not  contemplated  by  one  of  the 
parties  in  the  execution  of  it.  It  will  not  make  it  include 
what  was  intended  by  one  party,  unless  it  appear  that 
the  other  party  at  the  time  had  the  same  intention.-' 
(1  Jones,  Mortgages  sec.  97.)  "The  general  principles  by 
which  the  court  is  guided  in  such  cases  are  well  settled. 
A  person  who  seeks  to  rectify  a  deed  on  the  ground  of 
mistake  must  establish,  in  the  clearest  and  most  satis- 
factory manner,  that  the  alleged  intention  to  which  he 
desires  it  to  be  made  conformable  continued  concur- 
rently, in  the  minds  of  all  parties,  down  to  the  time  of  its 
execution."  (Bispham,  Principles  of  Equity  sec.  469; 
Kerr,  Fraud*  &  Mistakes  421.)  Though  there  was  a  mis- 
take in  the  amount  expressed  in  the  coupons,  it  is  quite 
dear  that  if  reformed  as  prayed  in  the  petition,  they 
would  not  have  expressed  the  contract  which  from  the 
evidence  the  trial  court  determined  Ignowski  fully  un- 
derstood he  was  executing.  The  minds  of  the  parties 
were  not  concurrent  at  the  time  of  the  signing,  on  what 
the  coupons  would  express  if  corrected  as  asked,  and 
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they  would  not  be  as  contemplated  and  intended  by 
Ignowski  at  that  time.  This  being  true,  within  a  proper 
application  of  the  rules  to  which  we  have  hereinbefore 
directed  attention,  the  relief  sought  was  properly  denied. 
The  evidence  might  possibly  have  warranted  a  different 
conclusion  in  regard  to  the  main  issue,  that  is,  the  mu- 
tuality of  the  mistake,  but  it  i.  suflScient  to  sustain  the 
conclusion  of  the  trial  court;  hoice  such  conclusion  will 
not  be  disturbed.     The  decree  must  be 

Affirmed. 


Kagan,  C,  took  no  part  in  the  decision. 


John  Wurdeman  v.  Anna  Schui/tz. 

^  ^i-  Filed  April  8. 1898.    No.  7967 

1.  Instructions:  Evidence.    If  a  fact  is  establislied  by  the  evidence 

and  unoontroverted,  it  is  not  reversible  error  for  a  trial  court  to 
80  state  or  treat  it  in  its  instructions  to  a  jury. 

2.  Beview:  Conflicting  Evidence.    The  verdict  of  a  jury  upon  con- 

flicting evidence  will  not  be  disturbed  if  there  is  sufficient  evidence 
in  support  thereof. 

3.  Bastardy:  Amount  of  Judgment.    The  amount  which  a  party  ad- 

judged guilty  in  a  prosecution  for  bastardy  shall  be  ordered  or 
adjudged  to  pay  is  to  some  extent  within  the  discretion  of  the 
trial  court,  and  its  judgment  in  such  matter  will  not  in  error  pro- 
ceedings be  determined  excessive  unless  there  is  apparent  mani- 
fest abuse  of  discretion.     (Clark  v.  Carey,  41  Neb.  780.) 

Error  from  the  district  court  of  Platte  county.  Tried 
below  before  Sullivan,  J.    Affirmed. 

m 

Albert  &  Reeder,  for  plaintiff  in  error. 
Whiimoyer  &  Gondrhig,  contra. 

Harrison,  C.  J. 

The  plaintiff  in  error  was  charged  in  a  complaint  made 
and  filed  with  a  justice  of  the  peace  in  Platte  county,  by 
one  Anna  Schultz,  an  unmarried  woman,  with  the  pa- 
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temity  of  the  child  with  which  she  was  then  pregnant. 
He  was  arrested,  and  as  a  result  of  the  proceedings  be- 
fore the  justice  of  the  peace  was  recognized  for  appear- 
ance before  the  district  court  in  and  for  said  county  to 
answer  to  the  charge.  As  the  outcome  of  a  trial  in  the 
district  court  the  plaintiff  in  error  was  by  a  jury  de- 
termined guilty,  and  on  April  27,  1895,  by  the  judgment 
of  the  court  ordered  to  pay  to  the  mother,  for  the  benefit 
of  the  child,  the  sum  of  f900  in  installments  at  stated 
dates,  that  he  give  sec'urity  therefor,  and  in  default 
thereof  be  committed  to  jail. 

In  proceedings  to  this  court  it  is  urged  for  plaintiff 
in  error  that  the  trial  court  erred  in  several  of  the  para- 
graphs of  its  charge  to  the  jury  in  assuming  as  an  estab- 
lished fact  that  the  prosecutrix  was  pregnant  at  the  time 
she  filed  the  complaint  with  the  justice  of  the  peace.  The 
fact  to  which  reference  was  made  was  proven  and  not 
controverted,  and  it  was  not  error  for  the  trial  court,  to 
80  state  it  in  the  instructions.  (Gran  v.  Houston,  45  Neb. 
813;  2  Thompson,  Trials  sec.  2295.) 

It  is  also  argued  that  the  evidence  was  insufficient  to 
sustain  the  verdict.  On  this  point  it  may  be  said  that  a 
careful  reading  of  the  evidence  discloses  a  direct  conflict 
therein  relative  to  the  main  issuable  facts,  and  such  con- 
ditions that  had  the  jury  returned  a  verdict  favorable  to 
the  plaintiff  in  error  it  could  not  have  been  said  to  be 
unsupported  by  sufficient  of  the  evidence;  but  on  the 
other  hand  it  was  shown  that  the  complainant  gave  birth 
to  an  illegitimate  child  at  a  stated  date,  and  there  was 
sufficient  evidence  pf  sexual  intercourse  with  the  mother 
by  plaintiff  in  error  at  such  times  as,  combined  with  the 
other  facts  and  circumstances  of  evidence,  to  give  support 
to  a  verdict  which  asserted  and  fixed  his  fatherhood  of 
the  child  of  the  complainant.  This  being  true,  the  ver- 
dict cannot  be  successfully  assailed  as  unsupported  by 
the  evidence. 

It  is  also  contended  that  the  judgment  is  excessive. 
As  we  have  before  stated,  it  was  in  the  aggregate  for 
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1900,  and  its  payment  was  to  be  made  in  installments  as 
follows:  "JjflOO  each  year  for  the  next  three  years,  $75  for 
the  next  six  years  followin}*;,  and  $50  eaeh  year  thereafter 
for  the  next  three  years,  ea(*h  of  said  payments  to  be 
made  (juarterly  in  advance,  in  four  equal  installments 
each  year,  commencing*'  on  the  1st  day  of  May,  1895.'' 
On  the  subject  of  the  proper  amount  of  the  judf^ment 
there  was  little  if  any,  dirc»<»t  evidence.  It  appeare<l  that 
the  plaintiff  in  error  was  twenty-seven  years  of  a^e,  w^as 
a  farmer  by  occupation,  and  was  livinj^;  with  his  father  on 
what  was  known  as  the  ''home  farm."  It  was  stated  by 
this  court  in  the  case  of  Clark  r.  f  V/rci/,  41  Neb.  780,  in  an 
opinion  written  by  Post,  J.:  ''It  is  argued  also  that  the 
judgment  is  excessive,  and  therefore  erroneous.  The 
construction  uniformly  given  to  similar  statutes  is  that 
the  trial  court,  in  fixing  the  amount  in  which  the  accused 
shall  be  charged,  may  take  into  consideration  such  facts 
as  the  health  of  the  child  and  mother,  the  abilit.y  of  the 
latter  to  care  for  the  child,  and  the  physic*al  and  financial 
ability  of  the  accused;  and  in  no  re])orted  case  has  a 
judgment  been  reversed  on  account  of  the  amount  of  the 
judgment  unless  there  ai)peared  to  be  an  abuse  of  dis- 
cretion. (S(»e  Mills  Coniitff  r.  llanHilrr,  11  la.  209;  Jerder 
r.  Sfat<\  30  Wis.  170;  (ioodirinc  r.  ,Stah\  31  N.  E.  Kep. 
[Ind.]  554;  State  i\  Zvitliv,  35  Minn.  238.)  As  said  in  the 
last  named  case,  no  evidence  seems  to  have  been  intro- 
duced bearing  especially  upon  the  subject  of  the  amount 
of  the  judgment.  We  must  pr(*sume  the  court  acted  ac- 
cording to  its  best  information,  from  the  facts  prove<l  at 
the  trial  and  fiom  all  the  circumstances  suiTounding  the 
<'ase.  There  being  no  a[)parent  abuse  of  discit^tion,  the 
amount  fixed  by  the  trial  court  is  presumed  to  be  reason- 
able and  to  present  no  ground  for  interference  by  us." 
The  amount  which  the  party  charg(Hl  in  that  case  was 
orden^l  to  pay  was  $2,112,  in  installments  of  $12,  payable 
on  the  fii-st  day  of  each  month.  Within  the  doctrine 
then  announccil  the  judgment  in  the  case  at  bar  must 
as  to  the  point  under  consideration  be  upheld. 


Vol.  54]  JANUAKY  TEKM,  1898.  407 

Fnnke  v.  Allen. 

We  have  discussed  and  decided  all  the  questions  urged 
in  behalf  of  plaintiff  in  error,  and  it  follows  from  the 
conclusions  reached  that  the  judgment  will  be 

Affirmed. 
Sullivan,  J.,  not  sitting. 


Carl  Funke  et  al.  v.  Richard  J.  Allen  et  al. 

Filed  April  8, 1898.    No.  7946. 

1.  Sales:  Refusal  of  Buyer  to  Perfokm:  Damages.  If  a  vendee  In  an 
executory  contract  of  sale,  or. where  the  title  of  the  property  has 
not  passed  to  him,  refuses  to  perform,  a  right  of  action  for  dam- 
ages arises  in  favor  of  the  vendor  for  the  injury  or  loss  he  has  sus- 
tainied  by  reason  of  the  breach  of  the  contract,  and  this  is  ordi- 
narily or  generally  the  difference  between  the  market  value  of  the 
property  at  the  time  and  place  of  delivery,  and  the  price  fixed  by 
the  contract. 

2. :  :  .    The  question  of  the  measure  of  damages  for 

a  breach  of  an  executory  contract  of  sale  was  not  directly  involved 
In  or  necessary  to  a  decision  in  Lincoln  Shoe  Mfg.  Co.  v.  Sfieldon,  44 
Neb.  279;  hence  the  statement  of  the  rule  therein  was  not  authori- 
tative. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.     Reversed. 

Clmrles  E.  Magoon,  for  plaintiffs  in  error. 

8.  L.  GeistlMrdty  contra. 

Harrison,  C.  J. 

The  plaintiffs  in  error  w-ere  dealei-s  in  crockery  and 
queensware  in  Lincoln  and  at  the  solicitation  of  a  travel- 
ing salesman  for  defendants  in  error,  a  firm  dealing  in 
crockery  and  queensware  in  Philadelphia  and  New  York, 
delivered  to  him  a  written  order  for  a  future  shipment 
by  the  latter  firm  to  the  former  of  twenty  toilet  sets. 
Subsequently  there  was  some  correspondence  between 
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the  two  firms  relative  to  the  order  and  the  goods,  the 
subjects  of  its  terms,  in  the  course  of  which  it  is  claime<l 
by  plaintiffs  in  error  there  was  a  cancellation  or  renun- 
ciation of  the  order.  After  this  is  claimed  to  have  oc- 
curred the  vendors  shipped  the  goods  to  Lincoln  to  plain- 
tiffs in  eiTor,  but  they  would  not  receive  them.  This 
action  was  instituted  by  the  vendors  to  recover  the  price 
of  the  goods,  it  being  alleged  that  they  had  been  duly 
tendered  to  the  vendees.  Of  the  issues  joined  by  the 
pleadings  there  was  a  trial  in  the  district  court  of  Lan- 
caster county,  the  jury  being  instructed  as  follows:  "The 
jury  are  instructed  that  under  the  pleadings  and  the  evi- 
dence in  this  case  the  plaintiff  is  entitled  to  recover  the 
sum  of  $103  and  interest  theneon  from  July  1, 1891,  at  the 
rate  of  seven  per  cent  per  annum  and  your  verdict  shall 
be  for  the  plaintiffs  and  against  the  defendants  for  that 
amount.  The  total  amount  to  this  date  is  |127."  There 
was  a  verdict  in  accordance  with  this  instruction  and 
judgment  rt^ndercd  thei-^on. 

In  this  eri*or  proceeding  it  is  contended  for  the  vendees 
that  inasmuch  as  they  had  withdrawn  the  order,  if  it 
constituted  a  breach  of  the  contract  of  purchase,  the 
vendoi's  were  not  entitled  to  sue  for  and  recover  the 
agreed  price,  but  a  different  measure  of  damages  should 
have  been  applied  and  enforced.     Under  the  evidence  ad- 
duced it  was  a   question   for  the  court  to   determine 
whether  the  order  for  the  goods  had  been  countermanded, 
and  on  this  point  we  will  say  that  we  are  of  the  opinion 
that  of  the  lettei-s  written  by  the  vendees  to  the  vendors 
there  was  one  wliich  by  a  fair  construction  can  mean 
notliinji:  more  nor  less  than  that  the.  goods  were  not 
wanted  by  the  vendees  and  would  not  be  received  by 
them  under  the  then  existent  order.     The  letter  was  clear 
and  specific  to  such  effect.     That  such  a  letter  constitutes 
a  countermand  of  an  order  for  goods,  see  Peck  v.  Freeze, 
59  N.  AV.  !{(*]).  fMicl).]  600.      This  order  was  an  incom- 
plete or  executory  contract.     The  title  to  the  goods  had 
not  ])nssed  to  the  vendees  at  the  time  they  counter- 
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manded  the  order.  Their  doing  so  was  a  breach  of  the 
contract,  for  which  they  became  liable  to  the  vendors 
in  damages.  If  the  contract  of  sale  is  executory,  the  title 
has  not  passed  to  the  vendee.  On  breach  of  the  contract 
by  the  vendee  by  a  refusal  to  receive  the  property,  the 
vendor's  measure  of  damages,  in  general,  is  to  the  extent 
of  his  actual  injury,  which  ordinarily  is  the  difference  be- 
tween the  contract  price  and  the  market  value  at  the  time 
and  place  of  the  breach.  (Tiffany,  Sales  [Hornbook  series] 
pp.  231, 232,  sec.  125;  2  Benjamin,  Sales  [4th  ed.]  book  5, 
p.  971,  sees.  1117  &  1118;  2  Sutherland,  Damages  p.  359; 
3  Wait,  Actions  &  Defenses  p.  608,  art.  3,  sec.  2;  21  Am. 
&  Eng.  Ency.  Law  578-580,  cases  cited  and  discussion  in 
note  2;  Hale  v.  Hphh,  30  Neb.  42;  Svott  Jjuml^er  Co.  v.  Hap 
ner-Lothman  Mfg.  To.,  65  N.  W.  Rep.  513,  91  Wis.  667; 
Kvelcr  V.  Schott,  1  Pa.  Super.  Ct.  458,  38  W.  N.  Cas.  316; 
Ntal  V.  Sh<^iralhr,  31  N.  E.  Kep.  [Ind.]  848;  Todd  v.  Gatfi- 
hie,  21  N.  Y.  Supp.  739;  Ridglvy  v.  Mooney,  45  N.  E.  Rep. 
[Ind.]  348;  Browning  t?.  Simons,  46  N.  E.  Rep.  [Ind.]  86; 
Lawrence  Canning  Co.  v,  Ijee  Mercantile  Co.,  48  Pac.  Rep. 
[Kan.]  749;  Miller  t?.  Burvh,  41  S.  W.  Rep.  [Ky.]  307; 
Heifer  v.  MearSy  27  8.  E.  Rep.  [N.  Car.]  117,  120  N.  C5ar. 
443.) 

There  are  authorities  which  lend  support  to  the  doc- 
trine that  the  vendor  in  such  a  contract  of  sale  may  treat 
the  goods  as  belonging  to  the  vendee  regardless  of  his 
refusal  to  receive  them,  and  sue  for  and  recover  the 
contract  price  as  his  damages;  but  the  weight  of  au- 
thority is  to  the  contrary  and  favorable  to  the  rule  which 
we  have  hereinbefore  stated.  In  the  opinion  in  the  case 
of  Lincoln  Shoe  Mfg.  Co.  v.  Sheldofi,  reporte<l  in  44  Neb. 
279,  it  was  stated  by  this  court:  "Where  a  vendee  refuses 
to  perform  the  vendor  has  either  of  two  remedies.  He 
may  keep  the  property  made  the  subj(H*t  of  the  contract 
and  sue  the  vendee  for  damages  for  a  breach  of  his  con- 
tract, and  in  such  case  his  measure  of  damages  will  be 
the  difference  between  the  contract  price  of  the  property 
and  its  actual  value  at  the  date  of  the  vendee's  breach  of 
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the  contract;  or  the  vendor  may  tender  the  property 
made  the  subject  of  the  contract  to  the  vendee,  and  then 
in  a  suit  upon  the  contract  the  vendor's  measure  of  dam- 
ages will  be  the  contract  price  of  the  property."  But 
the  decision  of  the  case  hinged  upon  the  proposition  that 
the  contract  in  question  was  one  of  subscription  for 
shares  of  stock  and  not  of  sale  and  purchase,  and  the 
rule  of  the  measure  of  damages  for  a  breach  of  a  contract 
of  sale  by  a  vendee  was  not  directly  in  question  or  in- 
volved in  the  action  and  its  announcement  was  not  nec- 
essary to  the  decision;  and  what  was  then  said  was  not 
authoritative,  to  the  extent  at  least  that  the  doctrine 
was  stated  to  be  that  the  vendor  may  tender  the  property 
to  the  vendee,  and  in  a  suit  upon  the  contract  the  meas- 
ure of  his  damages,  if  he  recovers,  be  the  contract  price. 
There  are  many  cases  arise  wherein  the  particular  facts 
and  circumstances  warrant  a  departure  from  the  general 
rule,  call  for  an  exception  therefrom,  and  in  which  the 
doctrine  to  which  we  have  last  referred  is  applicable  and 
governing,  but  it  is  not  so  in  a  case  such  as  the  one  at 
bar.  It  follows  that  the  judgment  of  the  district  court 
must  be  revei*sed  and  the  cause  remanded. 

Eeveusiod  and  remanded. 


Midland  State  Bank  v.  Kn.rA'ruicK-KocH  Dry  Goods 

Company  et  al. 

Filed  April  8, 1898.    No.  8000. 

1.  Chattel  Mortgages:  Contingency:  Lien.  An  instrument  signed  by 
the  granting  party  thereto,  not  dated,  which  is  taken  by  the 
grantee  named  therein  under  an  agreement,  to  be  retained  until 
such  time  as  the  grantor  notifies  the  grantee  of  a  contingency, 
It  being  of  the  terms  of  the  agreement  that  on  such  notification 
the  Instrument  is  to  be  completed  and  filed  as  a  mortgage  or  lion 
on  goods  or  chattels,  does  not  become  a  completed  mortgage  until 
the  grantor  takes  the  action  contemplated  by  the  agreement. 
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2. :  Lien.    As  a  general  rule,  and  in  absence  of  agreement  to  the 

contrary,  the  lien  of  a  chattel  mortgage  on  a  stock  of  merchandise 
attaches  to  the  articles  in  stock  at  the  time  of  the  execution  of  the 
Instrument,  and  not  to  future  additions  to  the  stock. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.     A'fjirmed. 

McClanuhan  &  HaJUgariy  for  plaintiff  in  error. 

W.  W.  Morsmun  and  R.  B.  Montgomery y  contra, 

Harrison,  C.  J. 

On  September  20,  1893,  Oliver  L.  Templeton  was  en- 
gaged in  business  in  South  Omaha  as  a  retail  dealer  in 
general  merchantlise,  and  on  that  date  exe<uted  and  de- 
livered to  the  Kilpatrick-Koch  Dry  Goods  Company  a 
chattel  mortgage  on  his  stock  of  merchandise  and  store 
furniture,  securing  the  payment  of  $2,905.78  due  the  com- 
pany for  goods  sold  and  delivered  to  him  by  it.  The 
balance  of  indebtedness  on  account  was  figured  and  evi- 
denced by  a  promissory  note  of  even  date  with  the  mort- 
gage, to  which  we  have  just  referred,  taken  as  securitv 
for  the  payment  of  the  debt.  At  the  same  time  Templeton 
ex(H-uted  a  mortgage  on  the  property  in  favor  of  the  Pack- 
ers National  Bank  of  South  Omaha  to  secure  the  payment 
(»f  an  indebtedness  to  it.  This  latter  mortgage  was  by  its 
tenns  subject  to  the  one  in  favor  of  the  dry  goods  com- 
pany. The  last  mentioned  company  filed  its  mortgage 
in  the  proper  public  office  on  the  day  of  its  execution  and 
delivery  and  immediately  took  possession  of  the  property 
•  and  proceeded  with  a  statutory  foreclosure  of  its  lien  and 
realized  from  the  sale  of  the  goods,  etc.,  of  date  October 
20, 1893,  the  sum  of  $3,500.  .  The  mortgage  to  the  Packers 
National  Bank  was  also  filed  in  the  office  of  the  county 
clerk  of  date  September  20, 1893,  the  day  of  its  execution. 
Subsequent  to  the  assumption  of  possession  of  the  mort- 
gaged property  by  the  dry  goods  company,  the  ilidland 
State  Bank  caused  this,  an  action  of  replevin,  to  be  insti- 
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tuted  in  the  district  court  of  Douglas  county,  and  the 
propertj'  was  taken  under  the  writ,  but,  the  plaintiff 
failing  to  execute  the  necessary  bond,  was  returned  to 
the  dry  goods  company.  The  claim  of  the  bank  of  right 
of  possession  of  the  property  in  suit  was  predicated  on 
its  ownership,  as  assignee  of  W.  G.  Templeton  (a  brother 
of  O.  L.  Templeton,  the  merchant  and  owner  of  the  prop- 
erty), of  two  notes  and  an  asserted  chattel  mortgage  to 
secure  theii*  payment,  also  as  the  owner  of  a  note  running 
in  terms  to  the  plaintiff  bank  and  a  chattel  mortgage  as 
security  for  the  payment  of  the  debt  of  which  the  note 
was  evidence,  both  of  which  chattel  mortgages  were  al- 
leged to  be  subsisting  liens  prior  and  superior  to  the  liens 
of  the  dry  goods  company  and  Packers  National  Bank. 
The  latter  came  into  the  suit  by  intervention.  Issues 
were  joined,  and  at  the  trial  thereof  before  a  jury  that 
body  was  given  a  peremptory  instruction  to  return  a  ver- 
dict in  favor  of  the  dry  goods  company  and  the  Packers 
National  Bank.  This  the  jury  did  and  judgment  was  in 
1  he  due  course  of  procedure  rendered  on  the  verdict. 

Of  the  assignments  of  error  in  the  petition  presented 
in  this  proceeding  on  behalf  of  the  Midland  State  Bank 
the  one  urged  is  that  in  which  the  complaint  is  of  the 
action  of  the  court  in  instructing  the  jury  as  we  have 
hereinbefore  stated.  The  trial  court  excluded  from  the 
evidence  the  alleged  mortgage  to  the  plaintiff  in  error, 
and  in  the  condition  of  the  record  and  pleadings  in  the 
case  in  this  court  such  instrument  cannot  enter  into  our 
consideration  of  the  points  discussed  under  the  main 
subject  of  objection  and  argument,  the  giving  of  the  per- 
emptory instruction. 

As  we  view  the  record,  one  question  to  which  con- 
siderable attention  has  been  given  by  counsel  for  plaintiff 
in  error  in  the  brief  filed — that  is,  the  fraudulent  or  bona 
fide  character  of  the  asserted  chattel  mortgage  by  the 
merchant  to  his  brother  as  between  the  parties  litigant 
— has  no  force,  for  at  least  two  suflRcient  reasons. 

First — The  instrument  under  which  the  pktintiff  asked 
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a  remedy  was  Higne<l  without  date;  its  time  of  execution 
was  alleged  as  of  July  25,  1893,  and  it  was  of  the  testi- 
money  that  it  was  si«i:ned  August  12,  1893.  Mr.  O.  L. 
Templeton,  the  merchant,  the  man  who  signed  the  instru- 
ment, was  called  as  a  witness  for  plaintiff  and  testified 
as  follows: 

Q.  What  is  your  name? 

A.  O.  L.  Templeton. 

Q.  Was  you  in  business  in  the  city  of  South  Omaha 
during  the  year  1893,  and  up  until  about  the  20th  of  Sep- 
tember? 

A.  Yes,  sir. 

Q.  Are  you  the  man  who  executed  the  chattel  mort- 
gage to  the  Kilpa trick-Koch  Dry  Goods  Company? 

A.  Yes,  sir. 

Q.  And  to  the  Packers  National  Bank? 

A.  Yes,  sir. 

Q.  On  the  day  and  at  the  time  when  those  mortgages 
were  made,  or  prior  to  that  time,  had  you  given  to  any 
one  other  than  the  Midland  State  Bank  any  chattel  mort- 
gage, bill  of  sale,  or  other  contract  which  might  become  a 
hen  upon  the  goods  there? 

A.  I  had  never  given  any. 

And  in  cross-examination  stated: 

Q.  You  had  never  given  any?  WJiat  do  you  mean  by 
that? 

A.  I  meant  that  I  had  never  given  any  mortgage  to  any 
one  for  that  stock  prior  to  this  mortgage  given  to  the 
Kilpatrick-Koch  Dry  Goods  Company. 

W.  G.  Templeton,  a  brother  who  was  named  in  the 
mstrument  as  grantee,  gave  testimony  of  the  execution 
of  the  notes  by  his  brother,  and  this  paper  as  a  mortgage 
to  secure  their  payment,  and  in  cross-examination  stated 
of  the  mortgage:  . 

Q.  I  observe,  Mr.  Templeton,  that  the  first  of  these  two 
mortgages  about  which  you  have  been  interrogated — 
that  is,  the  one  which  you  say  was  given  by  your  brother 
to  you  to  secure  the  sum  of  Jl,700 — bears  no  date.  Why 
was  it  not  dated? 
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A.  Because  he  had  agreed  to  pay  the  other  mortgage 
due  to  the  bank  first  and  I  did  not  want  to  hold  a  mort- 
gage off  of  the  record  and  show  that  it  was  of  so  ancient 
a  date. 

Q.  Then  I  understand  the  agreement  between  you  and 
your  brother  was  that  the  date  should  be  filled  up  at  the 
time  when  it  was  going  to  be  recorded,  was  it? 

A.  That  was  the  understanding;  yes,  sir. 

Q.  And  that  it  should  not  be  recorded  for  the  time 
being? 

A.  That  was  the  agreement. 

Q.  Why  did  you  agree  with  him  not  to  record  it  for  the 
time  being? 

A.  Because  I  wanted  him  to  continue  in  the  business 
and  pay  the  debts. 

Q.  All  of  the  debts? 

A.  Yes,  sir. 

Q.  Then  your  object  was  to  avoid  embarrassing  his 
business. 

A.  That  was  it,  and  to  protect  myself. 

Q.  But  I  am  speaking  Avith  reference  to  the  agreement 
to  withhold  it  from  record? 

A.  Yes,  sir. 

Q.  So  that  he  might  go  on  with  his  business  just  as  if 
you  did  not  have  any  mortgage;  is  that  right? 

A.  I  answered  your  question,  I  think. 

Q.  So  that  he  might  go  on  with  the  business  just  as  if 
you  did  not  have  any  mortgage;  is  that  right? 

A.  So  that  he  might  continue  his  business  and  pay  the 
debts. 

Q.  And  he  did  continue  in  the  possession  of  the  prop- 
erty? 

A.  He  did. 

Q.  Buying  and  selling  goods,  just  as  if  you  did  not 
have  any  mortgage? 

A.  I  presume  he  did. 

Q.  Well,  you  know  he  did,  don't  you? 

A.  Yes,  sir;  I  know  he  continued  in  business  after  I 
took  the  mortgage. 


Vol.  54]  JANUARY  TERM,  1898.  415 

Midland  State  Bank  y.  xapatrick-Koch  Dry  Goods  Co. 


Q.  And  what  was  your  agreement  with  reference  to 
the  time  that  it  should  be  recorded? 

A,  The  agreement  was  that  if  the  contingency  arose 
that  made  it  necessary  that  he  would  come  and  let  mo 
know  and  that  I  would  put  the  mortgage  on  record  and 
that  would  protect  myself. 

Q.  He  was  to  let  you  know  when  some  contingency 
arose  that  would  make  it  necessary  to  record  that  instru- 
ment? 

A.  That  is  what  I  said. 

Q.  And  he  did  not,  of  course,  tell  you  of  any  contin- 
gency of  that  character,  did  he? 

A.  He  did  not. 

It  seems  beyond  doubt,  from  this  testimony  and  other 
facts  and  circumstances  of  the  transaction  not  bearing 
so  directly  thereon,  but  of  a  tendency  to  show  its  nature 
and  effect,  that  it  was  not  a  completed  mortgage  or  lien 
and  was  not  to  be  until  some  contingency  arose  or  for 
some  reason,  the  sufficiency  of  which  was  to  be  deter- 
mined by  the  prospective  mortgagor,  he  should  move  in 
the  matter,  and  a  date  which  would  not  tend  to  discredit 
the  instrument  as  a  mortgage  was  to  be  inserted  and  the 
completed  mortgage  filed;  for  no  doubt  when  the  witness 
used  the  word  "recorded"  in  referring  to  what  should  be 
done  with  the  instrument,  if  ever  completed,  he  meant 
filed,  or  made  a  matter  of  record  in  the  authorized 
method.  It  was  not  shown  that  the  contingency  ever 
arose;  the  instrument  never  became  complete;  was  al- 
lowed to  remain  imperfect;  hence  never  became  opera- 
tive as  a  mortgage  or  lien  on  the  property. 

Second — ^The  instrument  under  which  the  plaintiff 
made  claim  to  possession  of  the  property  was  sought  to 
be  established  as  a  lien  of  date  not  later  than  August  12, 
1893.  It  was  disclosed  that  the  merchant  who  signed  it  re- 
mained in  possession  of  the  stock  of  merchandise  and  sold 
articles  therefrom  in  the  usual  course  of  a  retail  trade 
and  added  to  the  stock  from  time  to  time.  If  the  instru- 
ment declared  upon  by  the  plaintiff  had  become  of  said 
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date  a  complete  mortgage,  and  therefore  a  lien,  it  would 
have  been  on  the  property  then  in  the  store  and  not  on 
subsequently  acquired  articles  of  merchandise,  and  it 
would  have  devolved  on  plaintiff  to  show  that  the  prop- 
erty in  litigation  was  that  in  stock  at  the  time  it  asserted 
its  lien  became  operative.  On  this  point  there  was  an 
entire  lack  of  evidence.  (See  Tallmi  r.  Ellison,  3  Neb.  74; 
(ircgory  v.  Whedon,  8  Neb.  376;  Wedge  wood  i\  Bank,  29  Neb. 
166;  Bank  v.  Davis,  38  Neb.  238;  Williafns  v.  Evans,  6  Neb. 
216.) 

It  follows  further  from  the  conclusions  reached  herein 
that  the  trial  court's  action  in  directing  the  verdict  by 
instruction  as  it  did  was  not  erroneous.  The  judgment 
is  therefore 

Affirmed. 
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William  L.  Bailey  et  al.  v.  0.  K.  Eastman  bt  al 

Filed  April  8, 1898.    No.  8001. 

Review:  Unauthentic ated  Transcript.  A  petition  in  error  wiU  be 
dismisBed  from  this  court  if  no  transcript  of  the  record  in  the  trial 
court,  authenticated  by  the  certificate  of  the  clerk  of  suoh  court, 
is  filed  in  this  court. 


Error  from  the  district  court  of  Dawes  county.  Tried 
below  before  Bartow,  J.    Petition  in  error  dismissed. 

(h  A.  Eckles  and  A.  Q.  Fisher,  for  plaintiffs  in  error. 

G,  H.  Bane,  contra. 

Harrison,  C.  J. 

The  papers  and  documents  herein  have  been  filed  in  this 
court,  in  purposed  error  proceeding,  in  which  there  was 
sought  the  reversal  of  the  judgment  of  the  district  court 
of  Dawes  county  by  which  relators'  application  for  the 
issuance  of  a  writ  of  mandamus  was  denied  and  dis- 
missed.    In  what  is  presumably  the  journal  entry  of  the 
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trial  and  the  resultant  adjudication  of  the  issues  pre- 
sented there  is  a  statement  that  a  motion  for  a  new  trial 
was  filed  and  passed  upon,  but  no  such  pleading  appears 
in  the  papers  filed  in  this  court.  Furthermore — and  this  is 
of  vital  importance — the  papers  filed  here  are  not  authen- 
ticated by  the  certificate  of  the  clerk  of  the  trial  court, 
as  required  by  statute,  as  copies  or  in  whole  a  transcript 
of  the  record  of  the  proceedings  in  such  court.  This  is 
a  fatal  omission;  for  that  there  be  an  authenticated 
record  of  the  proceedings  in  the  district  court  filed  with 
a  petition  in  error  in  the  supreme  court  is  jurisdictional, 
and  if  lacking,  the  petition  in  error  will  be  dismissed. 
{Otis  V.  Butters,  A^  Neb.  492;  Moore  v.  Waterman,  40  Neb. 
498;  McDonald  r.  Grabmc,  46  Neb.  406;  Union  P.  R.  Co.  v. 
Kinney,  47  Keb.  396;  Wachvnnth  v.  Orient  Ins.  Co.  of  Hart- 
ford, 49  Neb.  590;  Einspahr  v.  Exchange  Nat,  Bank  of  Hast- 
inga,  49  Neb.  557.) 

Dismissed. 


Drummond  Carriage  Company  bt  al.  v.  George  T. 

Mills. 

Filed  Apbil  8, 1898.    No.  7846. 

L  ApjMal  Bond:  Judgment  Against  Sureties.  Upon  the  rendition  of 
a  Judgment  against  appellant  in  the  district  court,  that  court  has 
no  such  jurisdiction  of  the  person  of  the  surety  in  the  appeal  under- 
taking that  it  may  render  the  same  Judgment  against  him  that  it 
may  againet  the  appellant.  Sellty  v.  McQuillan,  45  Neh.  512,  fol- 
lowed. 

2.  Bailment:  Lien  of  Bailee  fob  Services.  By  operation  of  the 
common  law,  in  the  absence  of  any  specific  agreement,  every  per- 
son who  has  bestowed  labor  and  skill  on  a  chattel  bailed  to  him 
for  the  purpose,  and  has  thereby  increased  its  value,  has  a  lien  on 
such  chattel  and  may  retain  it  until  paid  his  reasonable  charges 
for  his  services. 

3. : .    Such  rule  of  the  common  law  is  in  force  in  this  state. 

4. :  :   Statutory  Liens.    The  common-law  lien  to  which 

we  bave  Just  referred  may,  by  force  of  special  facts  or  circum- 

31 
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stances,  override  or  be  superior  to  prior  contHiotual  or  fftatutory 
Hens. 

5.  Chattel  Mortgages:  Title.    In  this  state  the  title  to  mortgaged 

chattels  remains  In  the  mortgagor  until  foreclosure  of  the  mort- 
gage. 

6.  :  Lien  of  Bailee  for  Repairs:  Priority.    A  physician  gave  a 

mortgage  on  a  buggy  of  which  he  retained  possession  and  used  It  In 
his  business.  It  was  of  the  recitals  of  the  mortgage  that  he  should 
not  so  negligently  or  improperly  use  or  care  for  the  property  as  to 
subject  it  to  probable  loss  or  material  depreciation  In  value,  and 
the  mortgagee  had  knowledge  that  the  buggy  at  times  needed  re- 
pairing, and  had  seen  it  at  one  time  left  ait  the  shop  to  be  repaired. 
The  mortgagor,  without  the  knowledge  of  the  mortgagee,  left  the 
buggy  with  a  carriage  company  for  needed  repairs.  The  company 
repaired  the  buggy  and  retained  possession  thereof  to  enforce  a 
claimed  lien  for,  or  the  payment  of  its  reasonable  charges  for, 
such  repairing.  The  mortgagee  inetituted  an  action  of  replevin 
against  the  carriage  company  to  obtain  possession  of  the  buggy, 
asserting  right  thereto  under  and  by  virtue  of  his  mortgage  lien. 
Held,  That  the  mortgage  Hen  was  subordinate  to  the  common-law 
lien,  since  the  recitals  of  the  mortgage  and  the  facts  and  circum- 
stances disclosed  that  the  mortgagor  had  at  least  Implied  au- 
thority from  the  mortgagee  to  have  the  repairs  made. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrose,  J.     Reversed. 

B,  N.  Robert sm,  for  plaintMfs  in  error. 

W.  H.  De  France,  contra. 

Harrison,  C.  J. 

This,  an  action  of  replevin,  was  instituted  by  defendant 
in  error  March  22,  1894,  before  a  justice  of  the  peace  in 
Douglas  county  to  recover  the  possession  of  a  ''Breton 
buggy,"  and  in  a  trial  he  was  given  judgment  for  the 
relief  demanded.  An  appeal  was  perfected  to  the  dis- 
trict court,  wherein  the  defendant  in  error  was  again 
successful.  He  there  obtained  judgment  against  the  car- 
riage company  and  also  against  the  surety  on  the  appeal 
undertaking.  The  carriage  company  and  the  surety  on 
the  appeal  bond  present  the  case  to  tliis  court  for  review. 

It  is  contended  for  the  party  who  signed  the  appeal 
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undertaking  that  the  district  court  had  no  jurisdiction 
to  render  the  judgment  it  did  against  him.  The  question 
presented  was  discussed  and  determined  in  the  case  of 
Selby  t\  McQnillany  reported  in  45  Neb.  512,  and  it  was 
stated  that  the  district  court,  on  the  rendition  of  a  judg- 
ment against  an  appellant,  had  no  jurisdiction  to  render 
a  like  judgment  against  the  surety  in  the  appeal  bond; 
and,  following  the  doctrine  then  announced,  we  must  hold 
that  the  judgment  against  the  surety  in  this  case  was 
without  the  jurisdiction  of  the  court  and  cannot  stand. 

The  trial  in  the  district  court  was  without  a  jury  and 
on  an  agreed  statement  of  the  facts  as  follows: 

"That  W.  P.  Wilcox  was,  on  and  prior  to  July  1,  1891, 
a  physician  engaged  in  the  actual  practice  of  his  pro- 
fession in  the  city  of  Omaha,  Nebraska;  that  on  Septem- 
ber 12,  1889,  said  Wilcox  purchased  a  physician's  phae- 
ton, OP  carriage,  from  the  defendant,  and  that  from  the 
date  of  its  purchase  until  on  or  about  the  13th  day  of 
May,  1892,  the  said  Dr.  Wilcox  used  the  said  carriage  in 
his  professional  business  as  a  physician  and  surgeon; 
that  on  July  1,  1891,  said  Dr.  W.  P.  Wilcox  made,  exe- 
cuted, and  delivered,  for  a  valuable  consideration,  being 
money  actually  loaned,  his  certain  promissory  note  to  the 
plaintiff  for  f350,  due  one  year  after  date;  that  no  pay- 
ments have  been  made  on  said  note,  and  the  same  is  due. 
To  secure  said  note  the  said  Dr.  W.  P.  Wilcox  made  and 
delivered  a  chattel  mortgage  to  plaintiff  covering  the 
said  physician's  phaeton,  or  carriage,  a  horse  and  har- 
ness. The  said  mortgage  was  filed  in  the  office  of  the 
county  clerk  of  Douglas  county,  Nebraska,  in  accordance 
with  law,  on  the  3d  day  of  August,  1891,  a  copy  of  which 
is  hereto  attached  and  made  a  part  of  this  stipulation, 
marked  'Exhibit  A.' 

"The  plaintiff  was  well  acquainted  with  the  buu:gy  in 
controversy  and  knew  at  the  time  he  took  his  mortgage 
that  it  was  used  by  Dr.  Wilcox  in  his  business  as  a  phy- 
sician. Dr.  Wilcox  and  the  plaintiff  rode  out  in  the 
buggy  quite  frequently  in  the  evenings.    The  plaintiff 


420  NEBBASKA  REPORTS.  [Vol.  54 


Dnumnond  Carriage  Co.  v.  MilU. 


was  with  Dr.  Wilcox  at  the  office  of  the  Drummond  Cbj- 
riajice  Works,  detfendant,  at  one  time  previous  to  May, 
1892,  after  his  mortgage  was  given,  and  when  Dr.  Wilcox 
run  the  buggy  in  there  for  repairs,  which  bill  of  repairs 
was  paid  by  Dr.  Wilcox.  About  the  13th  of  May,  1892, said 
Dr.  Wilcox  took  the  buggy  mentioned  in  the  mortgage, 
and  in  controversy  herein,  to  the  defendant  for  repairs, 
and,  pursuant  to  agreement  between  the  defendant  and 
Dr.  Wilcox,  the  buggy  was  to  be  repaired.  The  bill  for 
the  same  agreed  upon  was  f60,  td  be  paid  in  cash  when 
the  work  was  done.  A  copy  of  the  memorandum  of  re- 
pairs to  be  done,  and  which  were  actually  done,  on  the 
carriage,  is  hereto  attached,  marked  'Exhibit  B'  and  made 
a  part  of  this  stipulation.  The  original  was,  on  or  about 
May  13,  1892,  mailed  by  defendant  to  Dr.  Wilcox.  The 
repairs  done  on  the  buggy  were  reasonably  necessary  for 
the  careful  preservation  of  the  carriage,  and  the  bill  for 
the  same  is  well  and  reasonably  worth  f60,  no  part  of 
which  has  been  paid.  The  buggy  was  completed,  and  the 
bill  was  due  on  the  1st  of  July,  1892.  The  plaintiflF  is  a 
resident  of  Omaha,  Nebraska,  and  has  resided  therein 
ever  since  the  12th  day  of  September,  1889. 

"About  the  1st  of  June,  1892,  said  Dr.  W.  P.  Wilcox 
left  the  city  of  Omaha  for  Colorado,  to  be  gone  an  in- 
definite period  of  time.  Said  Dr.  Wilcox  was  absent 
from  the  city  from  about  the  1st  of  June,  1892,  until  about 
the  15th  of  March,  1894.  During  the  time  of  said  Wil- 
cox' absence  from  the  city,  as  aforesaid,  the  plaintiff  sup- 
posed the  buggy  was  in  the  barn  of  the  father  of  said 
Wilcox,  and  did  not  know  different  until  about  the  21st 
of  March,  1894,  when  he  was  notified  by  said  Wilcox  that 
the  said  buggy  was  in  the  possession  of  the  defendant. 
In  the  meantime,  the  plaintiff  had  made  no  inquiries 
about  the  whereabouts  of  the  buggy,  neither  had  he  made 
any  inquiries  about  the  horse  and  harness,  and  when 
this  action  was  commenced  the  plaintiff  did  not  know 
where  the  horse  and  harness  were.  Plaintiff  never  has 
pressed  the  said  Wilcox  for  the  money  secured  by  the 
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note  and  chattel  mortgage  and  never  calculated  to  do  so. 
While  Dr.  Wilcox  was  using  the  buggy  in  his  professional 
business,  he  had  all  his  repairing  done  at  the  carriage 
works  of  the  defendant,  and  the  buggy  was  in  the  defend- 
ant's shop  for  repairs,  and  the  defendant  did  small  repair 
work  on  the  buggy  twelve  different  times  between  the 
date  of  its  purchase,  September  12, 1889,  and  May  1, 1891, 
The  first  actual  knowledge  that  the  plaintiff  had  of  tlie 
buggy  being  in  the  possession  of  the  defendant  was  ob- 
tained from  the  said  Dr.  Wilcox  on  or  about  March  21, 
1894.  Immediately  after  said  notification,  plaintiff  de- 
manded possession  of  said  buggy  from  defendant,  and 
upon  refusal  of  defendant  to  deliver  up  the  possession 
of  said  buggj'  to  plaintiff,  plaintiff  commenced  this  cause 
of  action.  The  defendant  made  no  inquiries  of  Wilcox 
when  he  took  the  buggy  to  its  place  of  business  for  re- 
pairs^ as  to  whether  the  buggy  was  incumbered  or  not, 
nor  did  the  said  Wilcox  say  anything  about  it  to  the  de- 
fendant. The  buggy  has  been  in  the  continuous  pos- 
session of  the  defendant  from  the  spring  of  1892.  The 
defendant  is  a  corporation  duly  organized  under  the  laws 
of  Nebraska,  and  engaged  in  the  manufacture  and  sale 
and  general  repair  work  of  wagons,  carriages,  and  other 
kinds  of  vehicles.  The  defendant,  when  demand  was 
made  on  it  for  the  possession  of  the  buggy,  refused  to 
deliver  the  same  to  the  plaintiff  until  its  bill  for  repairs, 
as  above  stated,  was  paid,  and  then  and  there  notified 
the  plaintiff  that  it  claimed  a  lien  upon  said  buggy  for 
the  work  and  labor  and  material  performed  and  used  in 
repairing  said  buggy.  The  value  of  the  buggy  was  |75 
at  the  commencement  of  this  action.  The  defendant  and 
all  the  oflBcers  thereof,  at  the  times  when  said  repairs 
were  agreed  upon  and  made,  had  no  actual  knowledge  of 
said  mortgage,  nor  were  they  aware  of  the  existence  of 
such  a  mortgage  until  the  month  of  March,  1894." 

It  is  urged  by  counsel  for  the  candage  company  that  it 
had  a  lien  by  force  of  law  on  the  buggy  for  the  amount  of 
its  bill  of  charges  for  repairing  the  buggy,  which  contin- 
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ued  so  long  as  it  retained  possession  of  the  buggy  under  a 
claim  of  lien  for  such  services.  The  principle  invoked 
is,  if  property  is  delivered  to  a  person  to  be  by  his  skill 
and  labor  or  by  adding  thereto  pi-opeily  of  his,  enhanced 
in  value,  and  he  performs  the  labor  or  adds  his  own  prop- 
erty to  that  delivered  and  thereby  increases  the  value  of 
the  latter,  he  may  retain  possession  of  it  until  paid  for  his 
labor  or  materials.  This  is  a  doctrine  of  the  common 
law,  and  the  right  is  usually  denominated  a  common-law 
lien,  and  it  exists  under  a  state  of  facts  such  as  we  have 
just  detaihHl,  unless  there  is  a  contract  inconsistent  with 
such  lien,  or  some  modifying  circumstances  which  are  in 
conflict  with  any  such  right,  or  disclose  an  intent  not  to 
claim  the  right.  "A  mechanic  of  any  kind  has  a  lien 
upon  all  personal  property  for  manufacture  or  repairs, 
while  it  remains  in  his  possession.  ♦  ♦  ♦  a  carriage- 
maker  for  repairs  upon  a  carriage."  (See  6  Wait,  Ac- 
tions &  Defenses  149,  and  cases  cited.)  Persons  have  by 
common  law  the  right  to  detain  goods  on  which  they 
have  bestowed  labor,  until  the  reasonable  charges  there- 
for are  paid.  (2  Kent,  Commentaries  635.)  In  the  tab- 
sence  of  specific  agreement,  if  a  party  has  bestowed  labor 
and  skill  on  a  chattel  bailed  to  him  for  such  purpose  and 
thereby  improved  it,  he  has  by  general  law  a  lien  on  it 
for  the  reasonable  value  of  his  labor  or  the  right  to  retain 
it  until  paid  for  such  skill  and  labor,  {lirran  v.  ^Yaters,  3 
C.  &  P.  [Eug.]  520;  Srarfe  r.  Morgan,  i  M.  &  W.  [Eng.] 
270;  Lord  r.  Joifcs.  24  ile.,  439,  41  Am.  Dec.  391;  GrinrwU 
V.  Cook,  3  Hill  [N.  Y.]  491.  This  right  rests  on  principles 
of  natural  equity  and  commercial  necessity.  (2  Kent, 
Commentaries  634.)  No  lien  exists  at  common  law  for 
the  agistment  of  cattle  {Chapman  v.  AUnij  2  Cro.  Car. 
[Eng.]  271;  Jackmn  i\  Cumwin.s.  5  M.  &  W.  [Eng.]  342; 
Wallace  r.  Woodfjate,  1  C.  &  P.  [Eng.]  575);  nor  in  favor 
of  one  to  whom  a  horse  has  been  delivered  to  be  stabled, 
taken  care  of,  fed,  and  kept  {Jud.son  t;.  Ethvridge,  1  C.  M. 
[Eng.]  742).  In  such  cases,  a  lien  for  the  charges  will 
only  arise  by  virtue  of  a  statute  or  special  agreement  in 
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the  nature  of  a  pledge.  ♦  ♦  ♦  <The  case  of  an  agist- 
ment does  not  fall  within  that  principle  inasmuch  as  the 
agister  does  not  confer  any  additional  value  on  the  ar- 
ticle, either  by  the  exertion  of  any  skill  of  his  own  or 
indirectly,  by  means  of  any  instrumient  in  his  posses- 
sion.' "  (White  V.  Smith,  43  Am.  Rep.  [N.  J.]  347;  Jackson 
V.  Cummins,  supra.) 

We  refer  to  the  agister's  lien  for  the  purpose  of  direct- 
ing attention  to  the  fact  that  it  is  not  a  lien  which  has 
been  recognized  as  arising  by  force  of  the  general  or  com- 
mon law  or  as  having  any  existence  at  common  law,  but 
has  its  origin  in,  or  is  the  creature  of,  statutory  provision, 
and  that  the  reasoning  employed  and  rules  announced  by 
this  court  in  reference  to  agister's  liens  are  not  forceful  or 
applicable  herein  in  regard  to  the  lien  claimed.  The  leg- 
islature of  the  territory,  when  the  state  was  a  territory, 
passed  the  following  act:  "So  much  of  the  common  law 
of  England  as  is  applicable  and  not  inconsistent  with  the 
constitution  of  the  United  States,  with  the  organic  law 
of  this  territory,  or  with  any  law  passe<l  or  to  be  pa^ised 
by  the  legislature  of  this  territory  is  adopted  and  de- 
clared to  be  law  within  said  territory."  (Compiled  Stat- 
utes, ch.  15,  sec.  1.)  The  right  to  the  common-law  lien 
would  exist  in  this  state  unless  inconsistent  with  our  stat- 
utory law,  and  we  cannot  discover  wherein  it  is  inconsist- 
ent with,  or  has  been  abrogated  by,  statute,  hence  must 
determine  it  in  force.  In  regard  to  the  recognition  and 
enforcement  of  common-law  rules,  it  is  said  by  this  court 
in  the  opinion  in  the  case  of  Wilson  v,  Biirnstead,  12  Neb. 
1:  "In  the  application  of  the  principles  of  the  common 
law,  where  the  precedents  are  unanimous  in  the  support 
of  a  proposition,  there  is  no  safety  but  in  a  strict  ad- 
herence to  such  precedents.  If  the  court  will  not  follow 
established  rules,  rights  are  sacrificed,  and  lawyers  and 
litigants  are  left  in  doubt  and  uncertainty  while  tlieiv 
is  no  certainty  in  regard  to  what,  upon  a  given  state  of 
facts,  the  decision  of  the  court  will  be."  We  must  con- 
clude that  a  common-law  lien  existed  in  favor  of  the* 
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carriage  company  for  the  amount  due  it  for  the  repair  of 
the  buggy ;  and  it  remains  further  to  determine  whether 
it  took  precedence  of  the  lien  of  defendant  in  error's  chat- 
tel mortgage.  The  lien  of  the  mortgage  was  created  and 
perfected  by  the  filing  prescribed  by  law,  long  prior  to 
the  services,  etc.,  of  the  carriage  company  in  repairing 
the  buggy,  and  there  is  no  dispute  in  regard  to  time  of  at- 
tachment of  either  lien. 

It  now  becomes  necessary  to  allude  again  to  some  of 
the  facts  which  appeared  of  evidence  in  the  cause,  more 
especially  to  bring  out  distinctly  the  position  occupied  by 
defendant  in  error  relative  to  any  repairs  which  became 
necessary  to  the  useful  existence  of  the  buggy,  and  its 
possible  future  appropriation  to  the  satisfaction  of  the 
indebtedness,  the  payment  of  which  was  secured  by  the 
chattel  mortgage.    The  mortgage  provided  in  terms  that 
until  default  by  the  mortgagor  in  the  performance  of 
specified  conditions  or  until  the  happening  of  certain  in- 
dicated events,  he  should  keep  possession  of  the  mort- 
gaged property,  and  one  of  the  enumerated  events  by 
the  occurrence  of  which  the  mortgagee  should  at  his 
option  be  entitled  to  take  possession  thereof  was  this: 
"If  the  said  party  of  the  first  part  [the  mortgagor]  shall 
so  negligently  or  improperly  use  or  care  for  said  property 
as  to  subject  the  same  to  probable  loss  or  material  de- 
preciation of  the  value  thereof — "  from  which  it  seenii^ 
probable  that  it  was  in  contemplation  of  the  parties  that 
the  mortgagor  would,  of  course  at  his  own  proper  cost 
and  charge  have  the  buggy  repaired,  if  necessary,  during 
the  time  of  its  use  by  him  and  the  existence  of  the  mort- 
gage.    It  was  also  of  the  evidence  that  defendant  in 
error  saw  the  buggy  and  rode  in  it  frequently,  and  had 
knowledge  of  its  being  repaired  by  the  carriage  companj 
at  least  once  when  he  was  pi-esent  and  it  was  run  into  the 
carriage  company's  place  of  business  to  be  by  it  repaired. 

We  may  now  turn  to  the  rules  of  law  which  we  deeiu 
applicable  to  the  state  of  facts  developed  in  evidence 
herein.     The  legal  title  to  the  buggy  was  in  the  mort- 
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gagor.  He  was  the  owner  thereof.  The  mortgagee  had 
bnt  a  lien  thereon.  {Munsrr  v.  King,  40  Neb.  892;  Ran- 
dall V.  Persons,  42  Xeb.  607;  Camp  v.  PoWn^k,  45  Neb.  771; 
Gotild  r.  Armaf/ost,  46  Neb.  897.)  It  may  be  said  that  a  lien 
which  arises  by  force  of  the  common  law  may  be,  under 
special  circumstances,  superior  to  prior  existing  con- 
tractual or  statutory  liens  on  the  same  property.  In  Dar- 
lington, Personal  Property  ^p.  48,  it  is  stated  on  this 
subject:  "And  though  in  general  a  lien  cannot  be  cre- 
ated without  authority  of  the  owner,  liens  for  repairs 
take  precedence  of  prior  mortgages  where  such  repairs 
were  necessary  for  purposes  within  the  intention  of  the 
mortgage;  e.  gr.,  repairs  on  vessels  or  carriages,  which  the 
mortgjigor  was  to  continue  to  use."  A  lien  on  property 
by  operation  of  the  common  law  may  have  prece<lence  of 
an  existing  mortgage.  (Jones,  Chattel  Mortgages  sec. 
474;  Herman,  Chattel  Mortgages  308.)  In  the  case  of 
White  V.  Smith,  15  Vroom  [N.  J.]  105,  43  Am.  Rep.  347, 
it  was  said:  "Williams  v.  Allsup,  10  C.  B.  [N.  S.]  417,  is 
the  leading  case  on  this  subject.  In  that  case  the  plain- 
tiff, a  shipwright,  retained  a  vessel  for  his  charges  for 
repairs,  as  against  a  mortgagee  under  a  prior  mortgage. 
The*  mortgage  had  been  recorded  pursuant  to  the  mer- 
chants' shipping  act.  The  vessel  was  left  in  the  mort- 
gagor's possession  and  control  for  use,  and  was  con- 
demned as  unsea  worthy.  The  shipwright's  charges  were 
for  necessary  repairs,  made  by  the  mortgagor's  direction, 
without  the  knowledge  of  the  mortgagee.  The  court 
sustained  the  shipwright's  lien  for  repairs,  against  the 
claim  of  the  mortgagee.  The  course  of  reasoning  whicli 
led  to  this  result,  as  expressed  in  the  opinions  of  the 
judges,  is  as  follows:  Erie,  C.  J.,  said:  *1  put  my  decision 
on  the  ground  that  the  mortgagee,  having  allowed  the 
mortgagor  to  continue  in  the  apparent  ownership  of  the 
vessel,  making  it  a  source  of  profit  and  a  means  of  earn- 
ing wherewithal  to  pay  off  the  mortgage  debt,  the  rela- 
tion so  created  by  implication  entitles  the  mortgagor  to 
do  all  that  may  be  necessary  to  keep  her  in  an  etticient 
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state  for  that  purpose.  The  case  states  that  the  vessel 
had  been  condemned  as  unseaworthy  by  the  government 
surveyor,  and  so  was  in  a  condition  to  be  utterly  unable 
to  earn  freight  or  be  an  available  security  or  any  source 
of  profit  at  all.  Under  these  circumstances,  the  mort- 
gagor did  that  which  was  obviously  for  the  advantage 
of  all  parties  interested.  He  puts  her  into  the  hands 
of  the  defendant  to  be  repaired,  and  according  to  all 
ordinary  usage,  the  defendant  ought  to  have  a  right  of 
lien  on  the  ship  so  that  those  who  are  interested  in  the 
ship,  and  who  will  be  benefited  by  the  repairs,  should  not 
be  allowed  to  take  her  out  of  his  hands  without  paying 
for  them.  *  *  *  It  is  to  be  observed  that  the  money 
expended  in  repairs  adds  to  the  value  of  the  ship;  and 
looking  to  the  rights  and  interests  of  the  parties  gen- 
erally, it  cannot  be  doubted  that  it  is  much  to  the  ad- 
vantage of  the  mortgagee  that  the  mortgagor  should  be 
held  to  have  power  to  confer  a  right  of  lien  on  the  ship 
for  repairs  necessary  to  keep  her  seaworthy.'  Willes,  J., 
said:  ^By  the  permission  of  the  mortgagees  the  mort- 
gagor has  the  use  of  the  vessel.  He  has  therefore  a 
right  to  use  her  in  the  way  in  which  vessels  are  ordinarily 
used.  Upon  the  facts  which  appear  on  this  case,  this 
vessel  could  not  be  so  used  unless  these  repairs  had  been 
done  to  her.  The  state  of  the  things  therefore,  seems  to 
involve  the  right  of  the  mortgagor  to  get  the  vessel  re- 
paired, not  on  the  credit  of  the  mortgagees,  but  upon  the 
ordinary  terras,  subject  to  the  shipwright's  lien.  It  seems 
to  me  that  the  case  is  the  same  as  if  the  mortgagees  had 
been  present  when  the  order  for  repairs  was  given.' 
Byles,  J.,  said:  ^As  it  is  obvious  that  every  ship  will, 
from  time  to  time,  require  repairs,  it  seems  but  reasona- 
ble, under  circumstances  like  these,  to  infer  that  the  mort- 
gagor had  authority  from  the  mortgagees  to  cause  such 
repairs  as  should  become  necessary  to  be  done,  upon  the 
usual  and  ordinary  terms.  Now  what  are  the  usual  and 
ordinary  terms?  Why,  that  the  person  by  whom  the  re- 
pairs are  ordered  should  alone  be  liable  personally,  but 
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that  the  shipwright  should  have  a  lien  upon  the  ship  for 
the  work  and  labor  he  has  expended  on  her.  Nor  are  the 
mortgagees  at  all  prejudicially  affected  thereby.  They 
have  a  property  augumented  in  value  by  the  amount  of 
the  repairs.'  "  (See  also  Scott  t\  Delahunty  5  Lans.  [N.  Y.J 
372;  Hammofid  v.  Danielsariy  126  Mass.  294;  Tucker  v. 
Weniery  21  N.  Y.  Supp.  264;  Corning  v.  Ashley,  4  N.  Y. 
Supp.  255,  affirmed.  See  24  N.  E.  Kep.  1100.)  We  are 
not  holding  that  in  all  <*ases,  or  generally,  the  common- 
law  lien  will  override  and  be  superior  to  the  prior  chattel 
mortgage  lien,  but  that  in  cases  where  the  mortgagor 
can  be  said  to  have  expressed  or  implied  authority  from 
the  mortgagee  to  procure  repairs  to  be  made  on  the  mort- 
gaged property  it  will  be  so.  The  carriage  company  was 
entitled  to  its  lien,  and  it  was  superior  to  the  lien  of  the 
chattel  mortgage;  hence  the  judgment  of  the  district 
coart  was  wrong  and  must  be  reversed. 

Reversed  and  remanded. 
Kagan,  C,  dissents. 
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66    530 

Filed  April  8, 1898.    No.  7966. 

1.  Harried  Women:  Coivtractb.  The  disability  of  a  married  woman  to 
enter  into  contracts  still  exists  in  this  state,  except  to  the  extent 
it  has  been  removed  by  legislative  enactments. 

2. :  :   Separate  Estate.    She  may  contract  with  parties 

generally  or  with  her  husband,  but  it  must  be  in  reference  to  her 
separate  property,  trade,  or  business,  or  upon  the  faith  and  credit 
thereof  and  with  the  intent  to  charge  her  separate  estate. 

3. :  :  .    Whether  the  contract  is  of  the  nature  Just 

indicated  is  a  question  of  fact. 

4. :  :   ,    In  an  action  predicated  upon  promissory 

notes  executed  and  delivered  by  a  woman  to  her  husband  during 
the  existence  of  the  mftrital  tie,  if  the  coverture  is  pleaded  in  de- 
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fense  and  admitted  or  prayed,  it  deyolves  on  the  plaintiff  to  shoiw 
that  the  contracts  were  with  reference  to  the  separate  property  ci 
the  wife,  upon  the  credit  of  and  with  intent  to  bind  the  same. 

5.  Husband  and  Wife:  Contbacts:  Undue  Influence.    A  relation  of 

trust  and  confidence  arises  and  continues  with  the  existence  of  the 
marital  tie  between  parties,  and  where  the  contract  of  the  wife 
to  or  with  the  husband  is  sought  to  be  enforced  and  the  coverture 
is  interposed  as  a  defense,  coupled  with  a  plea  of  the  exercise  bj  i 

the  husband  of  undue  influence  on  the  wife  in  obtaining  the  exe- 
cution of  such  contract,  the  burden  is  on  the  plaintiff  to  establish 
that  no  unfair  advantage  was  taken  or  undue  influence  exercised 
by  the  husband. 

6.  Trial  to  Court:  Erroneous  Admission  of  Evidence.    Where  the 

trial  was  to  the  court,  the  admission  of  incompetent  testimony 
fumiehes  on  review  no  sufficient  ground  for  reversal,  if  the  finding 
and  judgment  must  for  other  reasons  be  affirmed. 

Error  from  the  district  court  of  Platte  county.  Tried 
below  before  Marshall,  J.    Affirmed. 

The  opinion  containB  a  statement  of  the  case. 

« 

Albert  d  Reeder,  for  plaintiff  in  error. 

References:  Buekingham  v.  Roar^  45  Neb.  244;  Moti  f. 
May^  9  Neb.  16;  Brown  v.  Broum,  22  Neb.  703;  (in'em  r. 
Oreeney  42  Neb.  640;  Skinner  t\  Skinner^  38  Neb.  756; 
Schultz  V.  VulbertsoHy  1  N.  W.  Kep.  [Wis.]  21;  Brower  v. 
Gallender,  105  111.,  88;  Bodine  t\  Morgan,  3XN.  J.  Eq.  426. 

Whitmoyer  &  Qondring  and  A.  M.  Pasty  contra: 

In  controversies  between  husband  and  wife,  a  less 
amount  or  degree  of  proof  has  always  been  required  to 
impeach  the  transaction  involved  than  in  cases  where 
the  parties  are  enabled  to  contract  upon  terms  of 
equality.  Generally  speaking,  any  undue  advantage 
gained  by  the  husband  over  the  wife,  by  means  of  the 
marital  relation,  is,  in  a  legal  sense,  a  fraud  upon  her. 
{narlingtou's  Appeal  86  Pa.  St.  512;  Whitbcck  v.  Whit- 
bech  25  Mich.  439;  Jenne  t\  MarbU,  37  Mich.  319;  Farmer 
V.  Farmery  39  N.  J.  Eq.  211;  Stoitzer  v.  Sicitzer,  26  Gratt. 
[V^a.]  574;  Dolliver  v.  Dolliver,  94  Oal.  642;  Bennett  i:^ 
Bennett,  37  W.  Va.  396.) 
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It  is  charjjed  in  the  answer  that  defendant  was,  at  the 
date  of  the  notes  and  contract  describcMl  in  the  petition, 
the  wife  of  phiintiff's  assi<i;nor,  Martin  Stenjj:er,  and  that 
said  notes  were  not  executed  witli  refer4Mice  to,  or  njjon 
the  faith  and  credit  of,  her  separate  estate,  or  witli  intent 
to  charji^e  the  sanie,  wliih*  tlie  reply  in  terms  admits  tlie 
defendant's  coverture  as  pleaded.  The  burden  was  ac- 
cordingly ui)on  the  ])laintifr  to  brinji;  the  case,  both  by 
pleadinjjf  and  proof,  within  the  excei)tion  of  the  statute. 
{Grand  Inhind  Rnnkiuij  fV>.  r.  WrUjht,  53  Neb.  574;  Traqj 
t?.  Keith,  11  Allen.  [Mass.]  214;  yash  r.  MitrhvU,  71  N.  Y. 
199;  Broome  r,  Tat/I(,i\  7(5  N.  Y.  564;  Saratoffti  County  Bank 
V.  Pruyn,  90  N.  Y.  250;  Ifodmieyer  r.  Rodman,  5  la.  426; 
MeGlauffhUn  r.  iriiourk,  12  la.  459;  Cupp  r.  Campbell,  103 
Ind.  213;   ^Yood  r.  />ow//,  50  Midi.  475.) 

Courts  will  lend  their  aid  to  enforce  such  aj^reejnents 
only,  between  husband  and  wife,  as  are  aflRrmatively 
shown  to  rest  upon  eyuitable  grounds,  such,  for  instance, 
as  a  sufficient  nion(\v  consideration.  {t<mith  r.  Dean,  15 
Xeb.  432;  Johnnon  r.  Vandervort,  16  Neb.  141;  Furrow  v. 
Athey,  21  Neb.  671;  Ward  c,  Parlin,  30  Neb.  376;  /////  r. 
FouMe,  32  Neb.  637;  Wanzer  r.  Lneas,  44  Neb.  759;  Miller  v. 
Miller,  16  (>.  8t.  527;  Dean  v.  Metropolitan  E.  R.  Co.,  119 
N.  Y.  540.) 

Harrison,  C.  J. 

In  its  petition  filed  in  this  action,  commenced  in  the 
district  court  of  Platte  county,  the  plaintiff  pleaded  its 
corporate  character  and  existence;  and  further,  that 
the  defendant  had  executed  to  Martin  Stenger  certain 
specifically  described  promissory  notes  which  had  been 
by  him  indorsed  and  transferred  to  the  plaintiff;  that 
there  had  been  a  failure  to  pay  certain  sums  of  interest 
at  their  maturity  as  it  was  provided  should  be  done  in  an 
agre^Muent  which  had  been  executed  by  the  defendant  in 
regard  to  payment  of  interest  on  tlie  amount  of  the  in- 
debtedness evidenced  by  the  notes,  it  being  stated  that 
by  mistake  or  omission  the  intended  contract  relative  to 
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interest  had  not  been  expresseil  in  the  notes,  and  the 
agreement  to  which  we  have  alluded  was  subsequently 
executed  and  delivered  by  the  defendant  to  Martin  Sten- 
ger, and  by  him  transferred  to  the  plaintiff.  Judgment 
was  asked  for  alleged  past  due  interest  in  the  sum  of 
$3,200  and  interest  thereon.     The  answer  was  as  follows: 

"The  defendant,  in  answer  to  the  petition  of  the  plain- 
tiff, denies  that  said  plaintiff  was,  or  now  is,  incorporated 
or  is  a  corporation,  and  denies  that  plaintiff  is  entitled 
to  receive  the  money  upon  said  notes  described  in  plain- 
tiff's petition,  or  any  part  thereof,  and  denies  that  at  the 
time  said  notes  were  executed  it  was  the  intention  of  the 
defendant  that  the  interest  mentioned  in  said  notes 
should  be  paid  annually,  and  denies  that  the  plaintiff  is 
the  owner  and  entitled  to  receive  the  money  upon  the 
contract,  a  copy  of  which  is  marked  'Exhibit  A'  in  plain- 
tiff's petition,  or  any  part  thereof. 

"The  defendant,  further  answering  plaintiff's  petition, 
alleged  that,  before  and  at  the  time  said  promissory  notes 
and  contract  were  executed,  said  defendant  was,  and  now 
is,  the  wife  of  said  Martin  Stenger,  to  whom  said  notes 
were  made  and  delivered ;  that  said  notes  and  the  contract 
for  the  payment  of  interest  annually  did  not  concern  her 
separate  property,  trade,  or  business;  that  at  the  time 
of  the  execution  and  delivery  of  said  notes  and  contract 
the  defendant  was  not  indebted  to  said  Martin  Stenger 
in  any  sum  w^hatever;  that  no  consideration  whatever  was 
given  for  said  notes  and  contract  for  payment  of  interest 
annually;  that  said  notes  and  contract  for  payment  of  in- 
terest annually  were  given  solely  and  only  because  said 
Martin  Stenger  demanded,  required,  and*  insisted  that 
she  should  make  and  give  said  notes  and  contract  to  him, 
said  Martin  Stenger,  and  threatened  her  that  if  she  did 
not  make  and  give  up  said  notes  and  said  contract  to  him 
he  would  break  up  the  household  and  ffimily  ties;  that 
he  would  commence  proceedings  for  a  divorce  from  her, 
and  do  all  he  could  against  her,  on  account  of  which  she 
was  much  worried  and  suffered  great  fear  and  distress, 
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and  said  notes  and  said  contract  were  made  and  delivered 
to  said  Martin  Stenger  to  avoid  constant  woiTy,  fear,  and 
distress  that  he  was  inflicting  upon  her,  and  not  with  a 
view  or  intention  of  charging  her  separate  property, 
trade,  or  business,  or  with  reference  thereto,  nor  upon  the 
faith  and  credit  of  her  separate  property,  trade,  or  busi- 
ness; that  said  notes  and  said  contract  for  the  payment 
of  interest  annually  were  transferred  and  delivered  by 
said  Martin  Stenger  to  said  plaintiff  as  a  gift  and  without 
valuable  consideration  therefor/' 
To  this  there  was  the  following  reply: 
"Comes  now  the  plaintiff  herein,  and  for  reply  to  the 
answer  of  the  defendant  herein  denies  each  and  every 
allegation  thereof  not  hereinafter  specifically  admitted. 
"The  plaintiff  admits  that  at  the  time  of  the  execution 
and  delivery  of  the  notes  and  the  contract  mentioned  in 
the  petition  the  defendant  was,  and  still  is,  the  wife  of 
the  said  Martin  Stenger,  but  avers  that  the  said  notes 
and  contract  were  made  with  reference  to  and  upon  the 
faith  and  credit  of  the  separate  property  of  the  defendant 
for  a  good  and  valuable  consideration.  The  plaintiff 
further  avers  that  it  purchased  said  notes  and  contract 
of  said  Martin  Stenger  in  the  usual  course  of  business 
before  maturity,  for  a  valuable  consideration,  and  with- 
out notice  of  any  infirmity  therein  or  of  any  defense 
thereto." 

A  jury  was  waived,  and  a  trial  of  the  issues  to  the 
court  resulted  in  a  finding  and  judgment  for  the  defend- 
ant The  plaintiff  association  asks  in  this  court  a  review 
of  the  proceedings  in  the  trial  court. 

It  was  disclosed  by  the  evidence  that  Martin  and  Caro- 
line Stenger,  husband  and  wife,  came  to  America  from 
France  during  the  year  1872  and  that  they  brought  with 
them  several  thousand  dollars — some  in  money  and  some 
in  the  form  of  United  States,  or  as  they  are  generally 
denominated,  "government,"  bonds.  A  portion  of  this 
amount  belonged  to  the  husband  and  a  part  to  the 
wife.    After  they  had  been  in  this  country  about  three 
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years  some  thousands  of  dollars  more  were  received  for 
the  wife  from  her  parents'  estate.  The  money  they  had, 
and  also  that  received,  was  invested  in  this  country.  The 
title  to  all  real  estate  purchased  or  acquired  was  vested 
in  the  husband.  At  the  expiration  of  about  six  years, 
or  in  1878,  the  husband  went  back  to  the  old  country, 
where  he  stayed  some  nine  years,  or  until  1887,  when  he 
returned  to  this  country  and  demanded  that  the  wife  give 
him  the  property  which  she  then  had.  During  the  six 
years  from  1872,  the  time  the  couple  came  to  America, 
to  1878,  the  husband  invested  and  managed  all  the  prop- 
erty— ^the  money  of  his  wife  as  well  as  his  own;  but  when 
he  started  for  the  old  country,  in  1878,  he  gave  to  her 
what  he  stated  to  her  was  her  separate  property,  which 
was  all  personal  or  chattel,  none  real,  and  retained  what 
he  considered  and  what  seems  to  have  been  conceded  as 
his  share.  He  told  his  wife  at  the  time,  in  substance, 
that  he  had  managed  her  property  long  enough  and  in 
the  future  she  should  attend  to  it.  The  theory  of  the 
counsel  for  plaintiff  seems  to  have  been  that  all,  or  prac- 
tically all,  the  property  was  left  in  charge  of  the  wife, 
and  that  when  the  husband  returned  in  1887  he  but  de- 
manded his  own,  or  a  division  of  the  original  amount  and 
the  accumulations,  which,  it  was  asserted  amounted  to  a 
large  sum.  The  evidence  does  not  support  this  theory, 
but,  on  the  contrary,  sustains  the  view  that  a  division 
was  made  by  the  husband  in  1878  prior  to  starting  to  the 
old  country.  The  wife  refused  in  1887  to  accede  to  the 
demand  of  the  husband  relative  to  delivery  to  him  of  the 
property  then  in  her  possession,  or  any  portion  thereof, 
but  finally  executed  and  delivered  to  him  thirty-six  prom- 
issory notes,  each  for  the  sum  of  f 500,  and  one  in  amount 
f 779.  Twenty  of  the  notes  were  by  the  husband  trans- 
ferred to  the  plaintiff.  The  notes  were  a  gift  to  the 
plaintiff.  It  is  doubtless  established  in  this  state  that 
a  wife  may  contract  with  her  husband  in  regard  to  her 
separate  estate  or  upon  the  faith  and  credit  thereof,  and 
that  such  contract  may  be  enforced  in  the  "civil  action" 
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provided  by  our  Code  of  Civil  Procedure  (see  Code  of 
Civil  Procedure,  sec.  2)  and  probably  as  at  law  (see  May 
V.  May^  9  Neb.  16),  but  the  confidential  relation  recognized 
as  arising  with  the  marital  tie  and  its  continued  exist- 
ence with  that  of  the  bond  of  marriage  are  still  of  force 
and  accorded  recognition.  That  relations  of  trust  and 
confidence  do  arise  and  exist  between  the  husband  and 
wife  with  and  during  the  continuance  of  marriage,  and 
that  the  husband  will  be,  or  is,  with  possibly  a  few  nota- 
ble exceptions,  the  dominant  personage  therein,  are  mat- 
ters of  common  knowledge,  and  must  be  admitted;  and  it 
is  of  the  inherent  qualities  of  such  relations  that  no  legis- 
lature by  its  enactments,  and  no  rule  or  law  however 
established,  could  as  a  matter  of  fact  change  them,  nor 
do  we  think  it  has  been  attempted.  It  will  not  be  pre- 
sumed that  the  legislature  had  the  intent  to  combat  or 
set  aside  such  stubborn  and  well-known  principles  of 
human  life  and  conduct.  The  disability  of  a  married 
woman  to  contract  with  reference  to  her  separate  estate 
with  parties  generally  or  with  her  husband  has  been  re- 
moved, but  the  contract  must  be  within  established 
governing  principles  and  rules  of  conduct  and  fairness. 
A  forcible  illustration  that  the  confidential  phase  of  the 
marital  sphere  is  acknowledged  as  still  existent  is  af- 
forded in  the  enforcement  of  the  rule  which  excludes 
testimony  of  either  husband  or  wife  of  communicationa 
between  them  during  the  existence  of  the  tie.  (See  Code 
of  avil  Procedure,  sees.  328,  331,  332;  Lihs  v.  Lihs,  44 
Neb.  143;  Niland  v.  Kalish,  37  Neb.  47;  Greem  v.  Greene, 
42  Neb.  634.)*  The  coverture  of  the  defendant  was  pleaded 
in  the  answer  and  admitted  by  the  reply.  In  this  con- 
dition of  the  issues  it  devolved  on  the  plaintiff  to  estab- 
lish that  the  notes  were  executed  with  reference  to,  or 
upon  the  faith  and  credit  of,  the  separate  estate  of  the 
defendant  or  with  intent  to  charge  the  same.  This  it  did 
not  do;  hence  failed  to  make  out  a  case.  {Grand  Island 
Banking  Co.  v.  Wnghty  53  Neb.  574.) 
It  may  be  further  said  that  with  the  relation  of  trust 
32 
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and  confidence  existent  between  husband  and  wife,  and 
the  former  the  dominant  factor  therein,  it  was  also  neces- 
sary that  it  be  shown  by  the  plaintiff  that  in  obtaining  the 
contracts,  the  notes,  there  was  due  and  sufficient  consid- 
eration therefor  and  no  unfair  or  inequitable  exercise  of 
power  or  influence  by  the  husband.  There  was  no  such 
proof;  on  the  contrary,  there  was  sufficient  evidence  to 
sustain  a  finding  of  the  exercise  of  influence  by  the  hus- 
band in  an  unfair  and  undue  manner.  {Greene  v.  OreenCy 
42  Neb.  634;  Darlington's  Appeal,  86  Pa.  St.  512;  Garver  v. 
Miller y  16  O.  St.  527;  Dean  v.  Metropolitan  Elevated  R.  Co., 
119  N.  Y.  540.) 

It  is  urged  for  the  plaintiff  that  the  trial  court  erred  in 
admitting  the  testimony  of  the  defendant  of  communica- 
tions between  herself  and  husband.  Conceding  this  to 
be  true  without  discussing  or  deciding  it,  it  does  not  fur- 
nish a  reason  for  the  reversal  of  the  judgment,  as  without 
any  of  such  testimony  the  finding  and  judgment  must  be 
approved.  There  are  no  errors  presented  which  call  fop 
a  reversal  of  the  judgment  and  it  will  be 

Affirmed. 
Sullivan,  J.,  took  no  part  in  the  decision. 


64    434 

-^^-i^l  S.  &  C.  Mayer  et  al.  v.  John  E.  Nelson. 

Filed  April  8, 1898.    No.  7940. 

1.  Process:  Witnesses:  Exemption  from  Service.  A  person  is  privi- 
leged from  the  service  of  a  summons  in  an  action  in  which  the 
venue  is  laid  in  a  county  other  than  that  of  his  residence,  while 
necessarily  and  in  good  faith  within  such  county  for  the  purpose 
of  testifying  as  a  witness  in  a  cause. 

2. :   :  :   Judgment.    A  judgment  rendered  on  suoh 

service  of  process  is  not  void/ but  merely  erroneous,  subject  to  be 
reversed  in  an  appropriate  appellate  proceeding. 

3.  Jurisdiction:  Objections.    Objections  to  jurisdiction  of  the  person, 
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not  appearing  on  the  face  of  the  record,  may  be  raUed  by  answer, 
and  the  prosecution  of  an  appeal  or  error  is  not  a  waiver  of  such 
jurisdictional  defense. 

4.  Judgment:  Injunction.  A  court  of  equity  will  not  enjoin  the  en- 
forcement of  a  Judgment  of  a  justice  of  the  peace  where  it  appears 
that  a  plain  and  adequate  remedy  existed  at  law. 

Error  from  the  district  court  of  Phelps  county.  Tried 
below  before  Beall,  J.     Reversed. 

J.  C.  McXerney  and  Alexander  Altschulery  for  plaintiffs 
in  error. 

Hally  St.  Clair  &  Ifoherts  and  Stewart  &  MungcTy  contra. 

Nor  VAX,  J. 

This  action  was  instituted  in  the  district  court  of 
Phelps  county  by  John  E.  Nelson  to  enjoin  a  judgment 
recovered  against  him  by  S.  &  0.  Mayer  before  a  justice 
of  the  peace  of  Lancaster  county.  On  the  final  hearing 
a  decree  was  entered  for  tlie  plaintiff  as  prayed,  and  the 
defendants  prosecute  a  petition  in  error. 

The  sole  ground  upon  which  relief  was  sought  is  that 
the  judgment  of  the  justice  |vas  void  for  want  of  juris- 
diction over  the  person  of  the  defendant  therein.  The 
facts,  as  gathered  from  the  pleadings  and  evidence,  are 
these:  Nelson  was  a  resident  of  Pheli)s  county,  and  on 
January  5,  1894,  he  was  served  therein  with  a  subpoena 
to  appear  on  the  day  following  as  a  witness  before  the 
county  court  of  Lancaster  county  in  a  cause  pending 
therein  wherein  Dean  &  Horton  were  plaintiffs  and  Shel- 
don and  others  were  defendants;  that  Nelson,  in  obe- 
dience to  the  commands  of  the  writ,  went  to  Lancaster 
county  on  January  6  for  the  purpose  of  becoming  a  wit- 
ness in  said  suit,  and  while  there  the  justice's  summons 
was  served  personally  upon  him  on  said  date;  that  on  the 
return  day  of  the  summons  he  made  a  special  appearance 
before  the  justice  and  objected  to  the  jurisdiction  of  the 
court  over  his  person,  on  the  ground  that  he  was  not 
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liable  to  be  served  with  civil  process  in  Lancaster  county 
while  in  attendance  upon  court  as  a  witness,  which  objec- 
tion was  overruled,  and  Nelson  neither  by  himself  nor 
attorney  made  any  further  appearance  in  the  cause,  and 
the  judgment  sought  to  be  enjoined  was  rendered  against 
him;  that  a  transcript  thereof  was  filed  and  docketed  in 
the  district  court  of  Lancaster  county,  and  a  certified 
transcript  of  the  same  from  said  court  was  lodged  in  the 
office  of  the  clerk  of  the  district  court  of  Phelps  county, 
upon  which  an  execution  was  issued  and  placed  in  the 
hands  of  the  sheriff  for  service. 

Undoubtedly  Nelson  was  privileged  from  being  served 
with  summons  in  Lancaster  county  while  in  attendance 
as  a  witness  before  any  of  the  courts  of  that  county,  and 
the  justice  should  have  sustained  his  objection  to  juris- 
diction over  his  person  {Painter  v.  Rowan,  21  Neb.  452); 
but  it  was  a  privilege  or  immunity  which  he  might  have 
waived  (Woods  r.  Davis,  34  N.  H.  328;  Stewart  v.  Howard^ 
15  Barb.  [N.  Y.]  26;  Washburn  v.  Phelps,  24  Vt  506; 
Randall  v.  Crandall,  6  Hill  [N.  Y.]  342).  The  judgment 
rendered  on  such  service  of  pr^>ces8  was  not  void.  It 
was  merely  eiToneous.  But  the  defect  is  not  available 
in  a  collateral  proceeding.  •  The  case  of  Hamilton  v.  Mill- 
house,  46  la.  74,  cited  by  plaintiff  below,  does  not  conflict 
with  our  view.  The  Code  of  Iowa  provides  that  the  ju- 
risdiction of  a  justice  of  the  peace  does  not  embrace  ac- 
tions for  the  recovery  of  money  against  actual  residents 
of  any  other  county.  That  case  holds  that  a  justice  can- 
not in  such  an  action  acquire  jurisdiction  over  a  non- 
resident defendant,  though  he  may  be  served  with  pro- 
cess in  the  township  where  the  action  was  commenced. 
That  decision  is  based  upon  the  proposition  that  the  jus- 
tice lacks  jurisdiction  over  the  subject-matter  when  the 
defendant  is  an  actual  resident  of  a  county  other  than 
that  in  which  the  suit  was  brought,  and  that  appearance 
could  not  confer  jurisdiction.  In  that  state  a  non-resi- 
dent of  the  county  is  not  liable,  or  subject  to  the  service 
of  summons  in  any  suit  brought  to  recover  a  money  judg- 
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ment,  while  the  law  almost  everywhere  privileges  a  liti- 
gant or  witness  from  the  service  of  civil  process  while 
attending  court  out  of  the  county  of  his  residence.  It  is, 
however,  a  personal  privilege  which  must  be  claimed  to 
be  available.  The  distinction  between  the  Iowa  case  and 
the  one  at  bar  is  too  marked  to  require  further  comment. 

Nelson  had  an  adequate  remedy  at  law  by  appealing 
from  the  judgment  or  prosecuting  a  petition  in  error  to 
the  district  court.  {HurUmrt  v.  Palniery  39  Neb.  158;  An- 
heui<er-Busch  Breicing  Ass^n  v.  Petn^sofiy  41  Neb.  897;  Dunn 
V.  Hainesy  17  Neb.  560.)  l^ie  doctrine  of  these  cases  is 
that  an  objection  to  the  jurisdiction  of  the  court  over  the 
person  is  not  waived  by  appealing  or  prosecuting  an 
error  proceeding,  and  that  the  want  of  jurisdiction,  which 
is  not  disclosed  by  the  face  of  the  record,  may  be  set  up 
by  answer.  As  a  plain  and  adequate  remedy  existed  at 
law,  a  court  of  equity  will  not  enjoin  the  enforcement  of 
the  judgment  rendered  by  the  justice.  {Gould  v.  Loughran, 
19  Neb.  392;  Ixingky  v.  Ashe,  38  Neb.  53.) 

It  is  argued  that  the  rule  stated  in  Sliawang  v.  Love,  15 
Neb.  142,  should  apply  to  this  case,  since  it  had  not  been 
overruled  at  the  time  the  judgment  of  the  justice  was 
entered.  While  it  was  decided  in  that  case  that  the 
prosecution  of  an  appeal  or  petition  in  error  constituted 
a  waiver  of  jurisdiction  over  the  person,  it  is  no  reason 
why  we  should  not  in  this  case  apply  the  true  doctrine  as 
announced  in  Hurlburt  v.  Palmer^  supra.  Plaintiff  below 
has  mistaken  his  remedy.  The  decree  is  reversed  and  the 
action  dismissed* 

Rbvbused  and  dismissed. 
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M  Jgl  Adolphus  F.  Linton  v.  John  W.  Cooper. 

Filed  April  8, 1898.    No.  7964. 

1.  Process:  Witnesjk:  Non-Rfside.nt.  A  non-resident  suffer,  or  wit- 
ness, who  comes  into  this  state  for  the  sole  purpose  of  attending 
the  trial  of  a  cause  pending  therein,  as  a  party  or  witness,  is  privi- 
leged from  service  of  civil  process  not  only  while  coming  to,  re- 
turning from,  and  attending  upon,  the  court,  but  for  a  reasonable 
time  after  the  hearing  to  prepare  for  his  return  home. 

2. : :  :  QrESTioN,oF  Fact.  What  constitutes  a  rea- 
sonable time  for  a  party  or  witness  to  take  his  departure  is  a  ques- 
tion of  fact  to  be  d&termined  from  the  evidence  adduced  in  each 
particular  case. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Keysor,  J.     Affirmed. 

The  opinion  contains  a  statement  of  the  case. 

John  T.  Cathcrs  and  Williani  A,  Redick%  for  plaintiff  in 
•  error. 

In  arguing  the  point  that  defendant  was  not  privileged 
from  service  of  process  at  the  time  the  summons  was 
served  ui)()n  him,  inference  was  made  to  the  following 
cases:  Palmer  r.  Rohuik  21  Neb.  452;  Vlark  r.  (Iranty  2 
Wend.  [N.  Y.]  257;  Hnhltrln  r.  KmvrHou^  15  Atl.  Rep. 
[K.  I.]  83;  BiiiHley  v.  Baisley.  21  S.  W.  Kep.  [Mo.]  29; 
Paye  r.  UaudulU  6  Cal.  32;  Rifihop  i\  Yose,  27  Conn.  1;  Cap- 
well  V.  Sipe.  23  Atl.  liep.  [K.  I.]  14;  t^elhjf  r.  JIill%  8  Ring. 
[Eng.]  165;  S pence  r.  I<itiiart,  3  East  [Eng.]  89;  Catlett  v. 
Morton.  4  Lit.  [Ky.]  122;  t^mf/fhe  r.  RanKs.  4  Dall.  [U.  S.] 
329;  Xiehols  /•.  Iforton,  14  Fed.  Rep.  329;  Moletor  v,  Unified, 
44  N.  W.  Rep.  [Wis.]  1099. 

Charles  A.  Goss,  contra: 

Parties  and  witnesses  are  exempt  from  service  of  pro- 
cess for  a  reasonable  time,  and  the  privilege  extends  to 
non-residents.  {Thorn pnon's  Case,  122  Mass.  428;  Palmet^ 
V.  Rowan,  21  Neb.  452;  Ecp  parte  McNeil,  6  Mass.  245;  Wood 


Vol.  54]  JANUARY  TERM,  1898.  430 


Linton  y.  Cooper. 


r.  l)fealej  5  Gray  [Mass.]  538;  May  v.  Shmmray,  16  Gray 
[Mass.]  86;  Parker  v.  Hotchkiss,  1  Wall.  Jr.  [U.  S.]  269; 
Halsey  v.  Stewart,  4  N.  J.  Law  420;  Watson  t\  Judge,  40 
Mich.  729;  Mitchell  v.  Huron,  53  Mich.  541;  Per  son  v.  Orier, 
66  N.  Y.  124;  Matthews  r.  Tnfts,  87  N.  Y.  568;  Bolgiano  v. 
Gilbert  Lock  Co,,  73  Md.  132;  Capwell  v.  Sipe,  17  R.  I.  475; 
Bavdey  v.  Baisley,  113  Mo.  544;  Page  v.  Randall,  6  Oal.  32; 
Bishop  V.  Yose,  27  Conn.  1.) 

Cases  referring:  to  question  of  what  is  a  reasonable 
time:  Hatch  v.  Blissct,  Gil.  [Eng.]  308;  Sidgier  v.  Birch,  9 
Ves.  Jr.  [Eng.]  69;  Kicketts  v,  Gnrncy,  7  Price  [Eng.] 
699;  Persse  v,  Persse,  5  H.  L.  Cas.  [Eng.]  670;  Norris  v. 
Beach,  2  Johns.  [N.  Y.]  294;  Ex  parte  Hurst,  1  Wash.  C. 
C.  Rep.  [U.  S.]  186;  SahUnger  t\  Adlcr,  25  N.  Y.  Sup.  Ct. 
704;  Jacohsm  v.  Hosmer,  42  N.  W.  Rep.  [Mich.]  1110. 

NORVAL,  J. 

This  action  was  brought  in  the  district  court  of 
Douglas  county  to  recover  the  sum  of  $75,000.  The  de- 
fendant was  personally  served  with  summons  in  that 
county.  He  made  special  appearance  in  the  cause  and 
objected  to  jurisdiction  of  the  court  over  his  person, 
and  moved  to  quash  the  service  of  the  summons,  on  the 
ground  that  he  was  a  non-resident  and  had  been  in  at- 
tendance before  the  court  in  another  cause  as  a  witness, 
and  a  reasonable  time  had  not  elapsed  after  the  trial 
thereof  to  enable  him  to  return  to  his  home.  The  service 
of  process  was  set  aside  and  the  action  dismissed. 

The  record  discloses  that  the  defendant  is  a  British 
subject  and  a  citizen  and  a  resident  of  England;  that  on 
September  19,  1894,  he  came  to  Omaha  solely  as  a  party 
and  witness  to  be  present  at  the  trtal  of  a  cause  then 
pending  in  the  district  court  of  Douglas  county,  wherein 
Phoebe  R.  E.  E.  Linton  and  Adolphus  Frederick  Linton 
were  plaintiffs,  and  John  Whitaker  Cooper  and  others 
were  defendants,  with  the  intent  to  depart  from  Omaha 
at  the  earliest  possible  moment  after  the  conclusion  of 
the  trial,  which  w^3  copipienced  on  Monday,  October  1, 


440  NEBRASKA  REPORTS.  [Vol.  54 


Linton  y.  Cooper. 


1894,  continued  from  day  to  day  until  Thursday,  October 
11,  at  about  5  o'clock  P.  M.  of  that  day,  when  the  cause 
was  submitted  to  the  court,  by  it  taken  under  advisement, 
and  the  decision  therein  announced  on  October  20;  that 
the  defendant  herein  was  present  during  the  entire  trial 
of  that  cause  in  the  capacity  of  defendant  and  witness; 
that  on  October  11,  and  within  fifteen  minutes  of  the 
close  of  the  trial,  defendant  was  served  with  a  summons 
in  a  suit  brought  against  him  before  a  justice  of  the  peace 
of  Douglas'county  by  the  said  Phcebe  R.  E.  E.  Linton,  and 
within  an  hour  thereafter  he  was  served  with  another 
summons  in  an  action  brought  by  said  Phoebe  in  said  dis- 
trict court,  and  that  summons  in  the  present  action  was 
served  upon  defendant  on  Saturday,  October  13.  1894, 
between  3  and  4  o'clock  P.  M.  in  the  court  house  of  Doug- 
las countv.  * 
_- — 

I  Public  policy,  the  due  administration  of  justice,  and 
the  protection  of  pai'ties  and  witnesses  demand  that  non- 
resident suitors  and  witnesses  alike  be  protected  from 
the  service  of  civil  process  while  necessarily  in  attend- 
ance upon  court.  This  privilege  or  immunity  extends  to 
parties  and  witnesses  not  only  while  coming  to,  returning 
from,  and  in  actual  attendance  upon,  the  court  for  the 
purpose  of  trial,  but  for  a  reasonable  time  after  the  hear- 
ing to  prepare  for  departure.  This  is  the  settled  doc- 
trine of  this  and  other  courts.  {Palmer  v.  Rowan,  21  Neb. 
452;  Maifcr  i\  Xelson,  54  Neb.  434;  Fisk  r.  Westover,  4 
S.  Dak.  233;  WiUon  v.  Dwiahhon,  117  Ind.  56;  First  Nat. 
Bank  of  St,  Paul  r.  Ames,  39  Minn.  179;  Mulhearn  r.  Press 
Puhlishiny  Co.,  53  N.  J.  Law  150;  Parker  r.  Marco.  136  N. 
Y.  585;  Affdrnrs  r.  Ijcmhevkj  46  O.  St  38;  Jacobson  r.  Wayne 
Circuit  Juihjc,  76  Mich.  234;  Grcgn  v.  Sumucr,  21  111.  App. 
110;  Christian  r.  IViV/iVim.^  35  Mo.  App.  297;  Partridge  r. 
Powell  180  Pa.  St.  22;  Kinne  v.  Lout.  68  Fed.  Rep.  436; 
Smythe  r.  Bauks,  4  U.  S.  329. •)  Judge  Thompson,  in  Chris- 
tian  r.  Williams,  35  Mo.  App.  297,  uses  this  language: 
"The  reason  which  extends  the  immunity  to  a  non-resi- 
dent witness  is,  that  he  cannot  be  brought  within  the 
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Jurisdiction  to  testify  by  compulsory  process;  and  as  his 
testimony  may  be  needed  in  order  to  the  due  administra- 
tion of  justice,  he  ought  not  to  be  deterred  from  coming 
by  the  possibility  of  being  entangled  in  other  litigation 
by  reason  of  coming.  The  same  reason  extends  in  a 
measure  to  the  presence  of  a  litigating  party.  The  due 
administration  of  justice  i-s  presumptively  promoted  by 
hiis  being  present  at  the  trial  of  a  cause  to  which  he  is  a 
party,  in  order  to  instruct  his  counsel,  and  it  is  therefore 

I>rejuclicial  to  the  administration  of  justice  that  a  rule / 

should  exist  which  may  deter  him  from  coming."    There 
is  some  conflict  among  the  decided  cases,  but,  in  weight 
and  reason,  the  decisions  range  themselves  in  strong 
array  in  support  of  the  principle  announced  in  the  fore-* 
^oing  excerpt. 

The  testimony  adduced  in  support  of  the  motion  to  set 
aside  the  service  of  process  herein  tends  to  show  that 
after  the  conclusion  of  the  hearing  on  October  11,  1894, 
defendant  had  a  large  amount  of  business  to  transact 
with  his  counsel  in  connection  with  said  cause  as  a  party 
litigant;  that  important  features  were  to  be  discussed 
and  contingencies  to  be  provided  for  in  relation  thereto, 
since  the  decision  had  not  been  announced ;  that  his  per- 
sonal effects  and  baggage  were  to  be  packed;  that  hun- 
dreds of  documents  which  he  had  brought  with  him  from 
England  to  be  used  in  the  trial  of  said  cause  had  become 
disarranged  and  scattered  during  the  trial  and  it  was 
necessary  to  gather  these  up,  sort,  and  arrange  them  so 
a  portion  could  be  left  with  his  counsel  and  the  remain- 
der packed  for  reshipment  for  England;  that  affidavits 
were  required  to  be  prepared  for  the  purpose  of  support- 
ing  the  motion  to  quash  the  service  of  the  writs  in  the  two 
other  cases  already  mentioned  which  had  been  sued  out 
against  Cooper;  that  defendant  and  his  counsel,  immedi- 
ately after  the  close  of  the  hearing  on  October  11,  began 
to  make  all  necessary  preparations  to  enable  defendant 
to  leave  Omaha  and  the  state  at  the  earliest  practicable 
moment  consistent  with  the  business  which  brought  him 
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to  the  city,  and  both  continued  their  efforts  in  that  behalf 
incessantly,  and  with  all  due  haste,  up  to  the  time  the 
summons  herein  was  served  upon  the  defendant.  The 
question  is  whether  the  service  of  process  was  had  while 
CJooper  was  in  attendance  upon  the  district  court  of 
Douglas  county  as  a  suitor  and  witness,  and  before  suf- 
ficient time  had  elapsed  for  him  to  depart  from  the 
county.  No  definite  rule  can  be  laid  down  as  to  the  ' 
length  of  time  a  party  or  witness  may  have  to  return  to 
his  home  other  than  that  the  law  gives  him  a  reasonable 
time  to  depart  from  the  court.  What  is,  and  what  is  not, 
a  reasonable  time  for  such  puri)ose  is  a  question  of  fact 
to  be  ascertained  from  the  evidence  adduced  and  the 

• 

circumstances  surrounding  each  particular  case.  What 
would  be  reasonable  for  one  person  might  be  wholly  un- 
reasonable for  another.  We  think,  under  the  facts  dis- 
closed by  this  record.  Cooper  was  privileged  from  service 
of  summons  in  this  action,  especially  since  the  cause  in 
which  he  had  appeared  as  a  party  and  testified  as  a  wit- 
ness was  undetermined  when  this  service  was  had,  and 
because  a  reasonable  time  after  the  hearing  therein  for 
him  to  take  his  departure  from  the  state  had  not  yet 
elapsed.  The  facts  bring  this  case  within  the  letter  and 
spirit  of  the  rule,  and  the  reason  upon  which  it  is  based, 
which  protects  parties  and  witnesses  from  the  service  of 
process  in  civil  cases  while  attending  court  in  a  juris<lic-J( 
tion  other  than  the  one  where  they  reside.  (See  Jacobson 
V.  Wayne  Circuit  Jiidtje,  76  Mich.  234;  Kiiuie  v,  Lant,  68 
Fed.  Kep.  436;  Hatch  v.  Blimt,  Gilbert's  Cas.  [Eng.]  308; 
Sidgier  v.  Birch,  9  Vesey's  Ch.  [Eng.]  69;  Rickctts  v.  Our- 
ncifj  7  Price's  Rep.  [Eng.]  699;  Lightfoot  v.  Cameron,  2 
Sir  William  Blackstoue  Kep.  [Eng.]  1113.) 

The  motion  to  set  aside  service  of  process  in  this  cause 
was  i)roperly  sustained,  and  the  judgment,  therefore, 
must  be 

Affirmed. 
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Phcebe  R.  E.  E.  Linton  v.  John  W.  Cooper  et  al. 

Filed  April  8, 1898.    No.  7963. 


:  Witness:  Non-Resident.  A  party  to  a  suit,  or  a  witness  at 
the  trial,  who  Is  a  non-resident  of  this  state,  is  privileged  from 
the  senrioe  of  summons  in  this  state  not  only  while  necessarily 
and  in  good  faith  in  attendance  upon  the  court,  but  for  a  reasona- 
ble time  after  the  hearing,  to  prepare  for  his  departure  and  return 
to  his  home. 

Error  from   tli^  district  court  of  Doupjlas   county. 
Tried  below  before  Keysor,  J.     Affirmed. 

John  T.  Gathers  and  William  A.  Redicky  for  plaintiff  in 
error. 

Charles  A.  Goss,  coiitra. 

NORVAL,  J. 

The  controlling  facts  herein  are  substantiallj  the  same 

as  in  Linton  r.  (U)oper,  54  Neb.  438,  din-idod  herewith,  and 

for  the  reason  stated  in  the  opinion  filed  in  that  case  the 

judgment  is 

Affirmed. 


KzuA  E.  Howard  et  al.  v.  Board  op  Supervisors  of     

Clay  County.  I  ^T 

62    254 

Filed  Apbil  8, 1898.    No.  7903. 

1.  Highways:  Decision  of  County  Board:  Review.  The  propriety  or 
necessity  of  opening  and  working  a  section-line  road  is  committed 
to  the  discretion  of  the  county  board,  and  its  decision  is  not  sub- 
ject to  review. 

1  Eminent  Domain:  Constitutional  Law.  Property  is  not  taken  for 
a  public  use  without  due  process  of  law  when  an  opportunity  is 
afforded  the  owner  to  'have  his  damages  ascertained  by  adequate 
and  appropriate  judicial  proceedings,  and  provision  is  made  for 
the  payment  of  the  amount  thereof  prior  to  the  time  the  property 
is  taken. 
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3.  Statutes:   Titles:    Section-Line   Roads.    Section   46,   chapter   78, 

Compiled  Statutes,  Is  embraced  within  the  title  of  the  act  of  which 
it  forms  a  part,  and  is  valid,  although  said  section  may  operate 
incidentally  to  modify  other  laws. 

4.  Highways:  Daicaoes:  Instructions.    Where  land  has  been  appro- 

priated for  a  public  highway,  an  instruction  which  directs  the  jury 
to  allow  the  owner  full  compensation  for  land  actually  taken  and 
such  damages  to  the  residue  of  the  tract  as  are  equivalent  to  the 
diminution  of  the  value  thereof  is  not  unfavorable  to  him. 

5.  Instructions:  Repetitions.    A  cause  will  not  be  reversed  for  the 

refusal  of  a  proper  instruction  where  an  instruction  fully  as  fa- 
vorable to  the  complaining  party  covering  the  same  point  has 

been  given  by  the  court  on  its  own  motion. 

• 

6.  Highways:    Damages:    Conflicting    Evidence:    Review.    Where 

there  is  a  conflict  in  the  evidence  as  to  the  amount  of  damages 
sustained  by  a  land-owner  by  reason  of  the  appropriation  of  his 
land  for  a  public  road,  this  court  will  not  interfere  with  the  ver- 
dict on  the  ground  that  the  damages  awarded  by  the  jury  are  in 
adequate. 

Error  from  the  district  court  of  Clay  county.  Tried 
below  before  Hastings,  J.    Affirmed. 

S.  W.  Christy  J  for  plaintiffs  in  error. 

A.  C.  Epperson  and  William  M.  Clark,  contra. 

NORVAL,  J. 

A  petition  was  presented  to  the  county  board  of  Clay 
county  praying  the  opening  of  a  section-line  road  between 
sections  26  and  35,  in  township  5,  range  €  west,  and  over 
and  across  the  lands  of  Ezra  E.  Howard  and  Irenus  V. 
Howard.  The  Howards  filed  with  the  county  clerk  of 
said  county  a  remonstrance  against  the  opening  of  the 
highway,  upon  various  grounds,  and  set  forth  therein  a 
claim  for  damages  in  the  sum  of  Jl,500.  A  suit  in  equity- 
was  subsequently  brought  by  them  in  the  district  court 
to  enjoin  the  county  clerk  and  board  of  supervisors  from 
opening  the  said  section  line  as  a  public  road.  A  demurrer 
to  the  petition  was  sustained,  and  the  cause  dismissed. 
An  appeal  was  prosecuted  to  this  court,  which  resulte^l 
in  an  affirmance  of  the  judgment  of  the  district  court. 
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{Hotcard  v.  Brown,  37  Neb.  902.)  Subsequently  the  county 
board,  upon  the  hearinj;  of  the  evidence  adduced,  made  a 
finding,  which  was  entered  on  the  record  of  its  proceed- 
ings, that  the  public  good  demands  and  requires  the 
opening  of  said  section-line  road,  arid  the  same  was  or- 
dered to  be  opened.  The  damages  of  the  remonstrators 
were  allowed  at  f  170,  and  they  prosecuted  an  appeal  to 
the  district  court,  where  the  jury  assessed  their  damages 
at  the  sum  of  |315. 

In  the  court  below  the  Howards  filed  a  petition  setting 
forth  therein,  in  addition  to  their  claim  for  compensa- 
tion, various  grounds  why  the  highway  should  not  be 
opened.  All  averments  presenting  the  question  of  the 
necessity  and  expediency  of  the  establishment  of  the  road 
were  by  the  court,  on  motion  of  the  county  attorney, 
stricken  from  the  pleading,  which  ruling  is  now  assailed. 
It  is  asserted  that  plaintiffs  had  the  right  to  appeal  from 
the  decision  of  the  board  ordering  the  opening  of  the 
road  and  have  the  jury  determine  whether  the  public 
good  demanded  such  step  to  be  taken.  This  position  is 
unwarranted.  By  section  46,  chapter  78,  Compiled  Stat- 
utes, it  is  provided:  ''The  section  lines  are  hereby  de- 
clared to  be  public  roads  in  each  county  in  this  state,  and 
the  county  board  of  such  county  may,  whenever  the  pub- 
lic good  requires  it,  open  such  roads  without  any  prelimi- 
nary survey,  and  cause  them  to  be  worked  in  the  same 
manner  as  other  public  roads;  Provided^  That  any  dam- 
ages claimed  by  reason  of  the  opening  of  any  such  road 
shall  be  appraised  and  allowed,  as  nearly  as  practicable, 
in  manner  hereinbefore  provide^"  By  this  section  the 
legislature  has  located  potential  roads  on  all  section 
lines  of  the  state,  and  vested  exclusive  discretion  in 
county  boards  to  cause  the  same  to  be  opened  and  worked 
as  public  highways,  whenever  the  public  good  demands 
that  such  steps  shall  be  taken;  but  before  a  section-line 
road  can  be  opened  the  damages  of  the  land-owner  must 
be  ascertained.  The  statute  authorizes  an  appeal  to  the 
district  court  from  the  award  of  damages  sustained  by 
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the  establishment  of  a  road,  but  makes  no  provision  for 
the  review  on  appeal  of  the  decision  of  the  board  ordering 
the  opening  of  a  highway.  We  therefore  conclude  that 
that  question  is  not  open  to  contest  on  appeal;  otherwise 
it  would  permit  the  appellate  court  to  review  the  decis- 
ion of  an  inferior  tribunal  upon  a  matter  committed  to 
its  discretion,  and  that,  too,  in  the  absence  of  an  express 
statute  permitting  such  review.  The  propriety  or  neces- 
sity of  opening  and  working  section-line  roads  is  commit- 
ted to  the  discretion  of  the  county  board,  and  its  decision 
is  final.  {Throckmorton  v.  State,  20  Neb.  647;  Cowles  v. 
School  District,  23  Neb.  655;  Howard  v.  Bramn,  37  Neb. 
Q02;  Pollock  r.  School  District,  54  Neb.  171;  Elliot, 
Roads  &  Streets  276;  Wearer  v.  Templin,  113  Ind.  329.) 
Whether  a  necessity  existed  or  not  for  the  opening  of  the 
road  in  question  was  a  governmental  question  which  did 
not  concern  plaintiffs,  so  long  as  they  received  compensa- 
tion for  their  damages  sustained. 

It  is  insisted  that  the  denial  of  an  appeal  to  review  the 
decision  of  the  county  board  upon  the  proposition 
whether  the  public  good  required  the  opening  of  this 
highway  is  a  violation  of  the  state  constitution  which 
guaranties:  "No  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law."  The  foregoing 
provision  cannot  be  successfully  invoked  by  these  plain- 
tiffs, since  they  have  not  been  deprived  of  their  property 
in  an  unconstitutional  manner.  The  legislature  has  pro- 
vided how  the  property  of  an  individual  may  be  taken  for 
highway  purposes,  and  designated  a  tribunal  for  deter- 
mining the  necessity  of  such  appropriation,  and  for  as- 
sessing the  damages  of  the  land-owner,  besides  making 
adequate  provision  for  an  appeal  from  the  award.  One's 
property  is  devoted  to  the  public  use  by  due  process  of  law 
when  an  opportunity  is  offered  him  to  have  his  damages 
ascertained  by  adequate  and  appropriate  judicial  proceed- 
ings, and  suitable  provision  is  made  for  the  payment  of 
the  same  prior  to  the  taking  of  the  proi)erty.  {Chicago, 
B.  d  Q.  If.  Co.  V.  State,  47  Neb.  549.) 
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It  is  next  asserted  that  said  section  46,  chapter  78,  Oom- 
piled  Statutes,  is  unconstitutional,  because  the  provisions 
of  said  section  are  not  embraced  within  the  title  of  the 
act  and  are  inconsistent  with,  and  repugnant  to,  prior 
statutes  which  have  not  been  in  terms  repealed.  The 
same  objections  were  decided  adversely  to  the  foregoing 
contention  in  Henry  v.  Ward,  49  Neb.  392,  it  being  there 
held  that  said  section  46  was  germane  to  the  title  and 
subject  of  the  prior  act  amended,  and  is  valid,  though 
the  amendment  did  operate  incidentally  to  modify  other 
statutes.  (See  State  v.  CorneUy  50  Neb.  526.)  A  discussion 
of  the  question  anew  is  unnecessary  at  this  time. 

Complaint  is  made  in  the  brief  of  the  instructions  given 
and  refused  on  the  measure  of  damages.  The  court  di- 
rected the  jury,  substantially,  that  the  measure  of  re- 
covery is  the  market  value  of  the  land  actually  appropri- 
ated for  the  highway,  together  with  a  sum  equal  to  the 
depreciation  in  value  of  the  portion  not  taken,  occasioned 
by  the  location  and  opening  of  the  road.  This  rule  was 
favorable  to  plaintiffs.  As  to  the  instructions  tendered 
by  them,  all  that  need  be  said  is  that  they  were  fully 
covered  by  those  given  by  the  court  on  its  own  motion; 
therefore  it  was  not  reversible  error  to  refuse  those  re- 
quested. 

We  have  carefully  perused  the  testimony  in  the  bill  of 
exceptions,  and  find  that  it  would  have  supported  a  ver- 
dict for  a  larger  sum,  as  well  as  for  a  smaller  amount, 
than  was  returned  by  the  jury.  Therefore  the  assign- 
ment that  the  damages  assessed  are  inadequate  must  be 
overruled. 

Affirmed. 
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Chicago,  Burlington  &  Quincy  Railroad  Company 

V.  William  Schai.kopf. 

Filed  April  8, 1898.    No.  7955. 

1.  Adverse  Possession.    To  establish  title  to  real  estate  by  adverse  pos- 

session there  must  have  been  maintained,  by  the  party  asserting 
title,  an  actual,  continuous,  notorious,  adverse,  and  exclusive  pos- 
session of  the  premises,  under  claim  of  ownership,  during  the 
statutory  period  of  ten  years. 

2.  Instructions:  Evidence.    It  is  error  to  give  an  InMruotion  to  th« 

Jury  which  assumes  the  existence  of  material  facts  which  are  un- 
supported by  the  evidence. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed. 

J.  W.  Deweese  and  F,  E.  Bishop,  for  plaintiff  in  error. 

L.  W.  Billingsley  and  R.  J.  Greene,  Contra^ 

Norval,  J. 

This  was  ejectment  by  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  to  recover  a  part  of  lot  10, 
in  block  5,  of  Mechanics'  Addition  to  the  city  of  Lincoln. 
The  answer  consisted  of  a  general  denial,  and  a  plea  of 
ten  years  of  adverse  possession  of  the  property  in  the 
defendant  and  his  grantors.  In  compliance  with  the 
provisions  of  the  statute  there  were  two  trials  of  the 
cause  in  the  court  below,  both  of  which  resulted  ad- 
versely to  the  plaintiff,  and  it  has  brought  the  record  here 
for  review. 

It  is  alleged  as  a  ground  for  reversal  that  the  verdict  is 
unsupported  by  the  evidence.  The  defendant  occupies 
the  portion  of  the  lot  in  controversy,  and  asserts  title 
thereto  through  certain  conveyances  starting  from  the 
original  patentee,  and  by  reason  of  adverse  possession 
for  the  statutory  period,  while  plaintiff  predicates  the 
riirht  of  possession  to  the  property  by  virtue  of  a  war- 
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panty  deed  from  the  patentee  and  certain  condemnation 
proceedings.  There  is  no  material  controversy  over  the 
facts.  By  letters  patent  issued  by  the  United  States  on 
Angnst  1, 1860,  there  was  conveyed  to  Emerson  H.  Eaton 
the  east  half  of  the  southeast  quarter  of  section  27,  in 
township  10  north,  of  range  6  east,  in  Lancaster  county. 
A  portion  of  said  real  estate  has  been  platted  as  Me- 
chanics' Addition  to  Lincoln  by  the  then  owner  of  the 
property,  but  prior  to  such  platting  plaintiff  constructed 
its  road  over  and  across  said  lands.  Lot  10,  in  said  block 
5,  lies  west  of  plaintiff's  road-bed,  and  the  east  end  of  the 
lot  is  within  the  distance  of  fifty  feet  from  the  middle  of 
the  main  track  and  the  center  of  the  right  of  way.  On 
April  8, 1870,  the  railroad  company  filed  an  application 
with  the  probate  judge  of  Lancaster  county  for  the  con- 
demnation of  right  of  way  through  said  county.  Com- 
missioners were  appointed,  who  returned  to  said  judge 
their  appraisement  in  writing,  setting  forth  therein  the 
width  of  the  right  of  way  to  be  100  feet  on  either  side  of 
the  center  of  the  right  of  way,  according  to  plats  on  file  in 
the  oifices  of  the  secretary  of  state  and  county  clerk  of 
said  county,  and  assessing  to  E.  H.  Eaton  f  150  damages 
for  the  location  of  the  right  of  way  across  the  said  east 
half  of  southeast  quarter  of  section  27.  Plaintiff  paid 
said  sum  to  the  probate  judge  for  the  use  of  Eaton  on 
May  9,  1870,  but  the  money  was  afterwards  withdrawn 
by  the  company.  Subsequently,  in  July  of  the  same  year 
the  condemnation  proceedings  were  supplemented  by  the 
same  commissioners,  reassessing  Eaton's  damages  in  the 
premises  in  the  sum  of  |150,  upon  prior  personal  service 
of  notice  on  him  of  such  proposed  action.  Eaton  ap- 
pealed to  the  district  court  from  this  last  appraisement, 
and  on  June  6, 1871,  the  cause  was  dismissed  out  of  said 
court  pursuant  to  the  stipulation  of  the  parties.  On  the 
same  day  Eaton  and  wife,  by  deed  of  general  warranty, 
conveyed  to  the  railroad  company  a  right  of  way  100  feet 
wide,  being  fifty  feet  on  each  side  of  the  center  line  of 
said  railroad  as  located  and  built  across  the  aforesaid 
33 
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eighty-acre  tract,  which  deed  was  duly  filed  for  record  on 
December  11,  1871. 

The  rule  is  a  familiar  one  in  tliis  stAte  that  to  acquire 
title  to  real  estate  by  virtue  of  tlie  statute  of  limitations 
there  must  have  been  an  actual,  visible,  exclusive,  peace- 
able, and  uninterrupted  advei'se  possession  of  the  prem- 
ises under  claim  of  ownership  for  the  period  of  ten  years. 
The  evidence  in  this  case  is  whoUv  insufficient  to  estab- 
lish  that  the  defendant  and  those  through  whom  he 
claims  title  to  the  property  had  been  in  the  actual  occu- 
pancy or  possession  of  that  portion  of  the  lot  in  dispute 
for  the  statutorj^  period  above  stated.  Defendant  pur- 
chased  the  lot  in  1887,  and  at  the  time  it  was  vacant  and 
unimproved.  This  suit  was  instituted  in  1893.  It  is, 
therefore,  very  evident  that  the  defense  of  adverse  pos- 
s(»«sion  was  not  made  out  at  the  trial. 

Both  plaintiff  and  defendant  claim  title  to  the  property 
from  a  common  source.  It  is  needless  to  state  the  va- 
rious conveyances  constitutinjr  defendant's  chain  of  title, 
since  plaintiff  must  recover  alone  on  the  strength  of  his 
own  title  or  right  to  the  premises,  and  cannot  rely  on  the 
weakness  or  invalidity  of  that  of  his  adversary.  {O^Brien 
V,  GadiHy  24  Neb.  559;  Buck  v,  OagCy  27  Neb.  306;  Gregory 
V.  Kcnyon,  34  NeK.  (540;  BUjler  v.  Baker,  40  Neb.  325; 
Omaha  Beal  Estate  d  Trust  Co.  v,  Krayseow,  47  Neb.  592.) 
Plaintiff  acquired,  by  the  warranty  deed  from  Eaton  and 
wife  to  it,  a  perfect  and  complete  title  to  a  strip  of  land 
100  feet  in  width,  or  fifty  feet  wide  on  each  side  of  the 
center  line  of  the  right  of  way.  And  the  evidence  ad- 
duced on  the  trial  in  the  lower  court  established  beyond 
any  dispute  that  a  portion  of  the  land  sought  to  be  re- 
covered, to-wit,  a  strip  five  feet  in  width,  is  embraced 
within  the  description  contained  in  the  said  deed  to  the 
company  and  is  in  possession  of  the  d(*fendant.  These 
facts  are  established  by  the  testimony  of  E.  E.  ITarte, 
plaintiff's  civil  engineer,  the  maps  and  deed,  and  there 
is  no  testimony  to  be  found  in  the  re<'<)r<l  in  opposition 
thereto.     The  verdict  being  unsupported  by  the  evidence 
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as  to  a  portion  of  the  premises,  it  is  unnecessary  to  ex- 
press an  opinion  upon  the  sufficiency  of  the  condemnation 
proceedings  to  entitle  plaintiff  to  recover  possession 
thereunder  of  the  remainder  of  the  property  in  dispute. 

Complaint  is  made  of  the  giving  of  the  following  para- 
graph of  the  charge  of  the  court,  to  which  exception  at 
the  time  was  taken  by  counsel  for  plaintiff: 

"7.  The  defendant  alleges  in  his  answer  that  the  cause 
of  action  set  forth  in  the  plaintiff's  petition  did  not  ac- 
crue to  the  plaintiff,  nor  to  its  grantors,  within  ten  years 
next  before  the  beginning  of  this  action,  and  that  for  ten 
years  immediately  before  the  commencement  of  this  ac- 
tion the  defendant  and  his  grantors  were  in  open,  noto- 
rious, adverse,  and  continuous  possession  of  the  lot  de- 
scribed in  the  petition,  and  contends  that  plaintiff  ought 
not  to  maintain  this  action  against  defendant,  because 
the  same  is  barred  by  the  statute  of  limitations.  You 
are  instructed  that  where,  in  an  action  of  ejectment  such 
as  this  action  is,  the  defendant  in  possession  of  the  real 
estate,  the  subject  of  the  action,  relies  upon  the  statute 
of  limitations  as  a  defense,  the  burden  of  proof  is  on  him 
to  show  by  a  fair  preponderance  of  the  evidence  that  his 
possession  and  that  of  his  grantors  has  been  actual,  open, 
continuous,  adverse,  and  exclusive  during  the  ten  years 
last  preceding  the  commencement  of  the  action  and  with 
the  purpose  and  intent  of  the  occupants  of  the  premises 
in  controversy  to  assert  their  ownership  of  the  property ; 
hence,  if  the  jury  find  from  the  evidence  that  the  defend- 
ant and  his  grantors  have  been  in  actual,  open,  continu- 
ous, adverse,  hostile,  and  exclusive  possession  of  the 
premises  in  controversy,  with  the  purpose  and  intent  of 
asserting  at  all  times  their  ownership  of  the  property  in 
question,  for  the  full  term  of  ten  years  or  more  prior  to 
the  30th  day  of  September,  1893,  then  your  verdict  should 
be  for  the  defendant." 

There  is  in  the  record  before  us  no  evidence  to  which 
this  instruction  could  apply.  It  submitte<l  to  the  jury 
for  their  determination  the  existence  of  the  fact  of  ad- 
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verse  possession  without  any  evidence  to  support  it.  The 
instruction  was  prejudicial  in  the  highest  degree,  and 
should  not  have  been  given.  {Morearty  v.  State,  46  Neb. 
652;  WUliams  v.  State,  46  Neb.  704;  City  of  York  v.  SpelJ-  . 
man,  19  Neb.  357.)  The  judgment  is  reversed  and  the 
cause  remanded. 

Eeversed  and  remanded. 


/ 

Kyan,  C,  not  sitting. 


54  45o|  Lydia  S.  Miller  bt  al.  v.  N.  H.  Meeker. 

67    537 

f%^     Sit  *j\ 

67   614*  FlLBSD  APRIL  8, 1898.     No.  7908. 

1.  Justice  of  the  Peace:  Summons  to  Another  Couittt.    When  an  ac- 

tion is  properly  brought  before  a  Justice  of  the  peace  of  one  county 
summons  may  issue  to  any  other  county  to  brin^  in  other  parties 
defendant. 

2.  :  .    In  a  personal  action  service  of  summons  in  a  coiunity 

where  a  suit  is  brought  upon  a  nominal  defendant  merely,  who  haa 
no  substantial  interest  in  the  subject  of  the  suit  adverse  to  the 
plaintiff,  does  not  confer  authority  upon  the  court  to  issue  a  sum- 
mons to  another  county  for  a  real  defendant 

3.  :  JiRisDiCTiON.    The  jurisdiction  of  a  justice's  court  is  inferior 

and  limited,  and  to  support  a  judgment  of  that  court  the  record 
must  affirmatively  show  jurisdiction  over  the  person  of  the  de- 
fendant 

Error  from  the  district  court  of  Cass  county.     Tried 
below  before  Chapman,  J.    Reversed. 

A.  D.  McCandless  and  O.  M.  Spurlock^  for  plaintiffs  in 
error. 

George  W.  Clark  and  D.  K,  Barr,  contra, 

Norvat.,  J. 

This  suit  was  instituted  before  a  justice  of  the  peace 
of  Cass  county  by  N.  H.  Meeker  against  P.  A.  Fisher, 
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Ljdia  S.  Miller,  and  William  Fisher  for  the  recovery  of 
money.  Service  of  summons  was  made  upon  P.  A.  Fisher 
in  that  county,  and  upon  the  other  two  defendants  in 
Gage  county.  Lydia  S.  Miller  and  William  Fisher  made 
special  appearance  before  the  justice,  and  objected  to  the 
jurisdiction  of  the  court  over  their  persons,  which  motion 
was  overruled,  and  thereupon  judgment  was  entered 
against  all  the  defendants  for  f  150  and  costs.  Lydia  S. 
Miller  and  William  Fisher  alone  prosecuted  a  petition 
in  error  to  the  district  court,  where  the  judgment  of  the 
justice  was  affirmed,  and  they  have  brought  the  record  to 
this  court  for  review  by  proceeding  in  error. 

The  first  question  presented  is  whether,  under  the  leg- 
islation in  this  state,  a  justice  of  the  peace  has  authority 
to  issue  a  summons  to  any  county  in  the  state.  The 
solution  of  this  question  requires  an  examination  and 
construction  of  certain  sections  of  the  Code  of  Civil  Pro- 
cedure. Section  904  declares  that  "the  jurisdiction  of 
justices  of  the  peace  in  civil  cases  shall,  unless  otherwise 
directed  by  law,  be  limited  to  the  county  wherein  they 
may  have  been  elected,  and  where  they  shall  reside.-' 
The  foregoing  limits  the  territorial  jurisdiction  of  jus- 
tices of  the  peace  to  their  respective  counties  in  all  cases 
where  the  legislature  has  not  in  express  tenns,  or  im- 
pliedly, otherwise  ordered.  Such  justice  must  perform 
his  acts  within  the  territorial  boundaries  of  his  county, 
and  it  must  be  conceded  that  the  section  quoted  confers 
no  authority  upon  such  an  officer  to  issue  process  to  a 
county  other  than  that  in  which  he  was  elected  or  ap- 
pointed. Has  such  power  been  given  by  any  other  statu- 
tory provisions?  Section  65  of  said  Code  provides: 
"Where  the  action  is  rightly  brought  in  any  county,  ac- 
cording to  the  provision  of  title  four,  a  summons  shall  be 
issued  to  any  other  county,  against  any  one  or  more  of 
defendants,  at  plaintiff's  request."  Section  1085  declares 
that  "the  provisions  of  this  Code,  which  are  in  their 
nature  applicable,  and  in  respect  to  which  no  special  pro- 
vision is  made  by  statute,  shall  apply  to  proceedings  be- 
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fore  justices  of  the  peace."  This  last  section,  of  itself, 
may  be  insufficient  to  make  said  section  65  applicable  to 
actions  instituted  before  justices  of  the  peace,  but  the 
provisions  of  said  section  1085,  when  construed  in  con- 
nection with  the  fact  that  the  justice  act  is  a  part  of  the 
Code  of  Civil  Procedure,  adopted  therewith,  and  such  act 
contains  no  special  provision  relatinj?  to  the  county  to 
which  a  justi(*e's  summons  shall  be  issued,  except  as 
contained  in  sec*tion  910  of  the  Code  of  Civil  Procedure, 
which  declares  that  the  same  shall  "be  directed  to  the 
constable  or  sheriff  of  the  proper  county,"  there  is  plausi- 
ble ground  for  holding  that  when  an  action  is  properly 
brought  in  a  justice's  court  of  the  county  where  one  of 
the  defendants  resides  or  may  be  served  with  process, 
summons  may  lawfully  issue  to  a  county  other  than  that 
in  which  suit  is  brought  for  other  defendant  or  defend- 
ants. This  construction  has  been  given  the  statute  by 
the  bench  and  bar  for  years,  and  is  supporte<l  by  a  dirttun 
of  this  court  in  liaij'  i\  People^ s  Hank,  27  Neb.  577.  It  is 
doubtful  whether  the  court  as  now  constituted  w^ould 
adopt  this  construction  were  it  not  for  the  fact  that  the 
case  refeiTed  to  has  been  so  long  a('(|uiesced  in  as  to  now 
become  a  rule  of  property,  and  which,  if  changed,  should 
be  by  the  legislature  and  not  by  the  courts. 

It  is  urged  that  the  justice  of  the  peace  did  not  acquire 
jurisdiction  over  the  [)ersons  of  Lydia  S.  Miller  and  Will- 
iam Fisher,  for  the  reason  P.  A.  Fisher,  the  defendant 
upon  whom  proc^ess  was  servcMl  in  Cass  county,  had  no 
substantial  interest  in  the  subject  of  the  suit  adverse  to 
the  plaintiff  below.  Tender  the  statute  of  this  state,  an 
action  like  the  one  at  bar  must  be  instituted  in  the  county 
in  which  the  defendant  or  s<mie  one  of  the  de»fendants 
resides,  or  may  be  summone<l.  (Code  of  Civil  Procedure, 
sec.  60.)  And  section  (J5,  (juoted  above,  authorizes,  where 
an  action  is  properly  brought  in  one  county,  the  issuing 
of  summons  to  any  other  county  in  the  state.  The  word 
"defendant,"  as  used  in  said  section  60,  does  not  mean  a 
nominal  defendant  merely,  but  one  who  has  a  substantial 
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interest  in  the  subject  of  the  suit  adverse  to  the  plaintiff. 
(Dunn  V.  Haines,  17  Neb.  560;  Cobbey  v.  Wright,  23  Neb. 
250,  29  Neb.  274;  Hanna  v.  Emerson^  45  Neb.  708.)  It  is 
obvious  if  a  suit  is  not  rightly  planted  in. the  county 
whence  the  summons  issued,  there  is  no  authority  for 
bringing  a  defendant  from  another  county  by  a  summons 
directed  to,  and  served  in,  that  county.  In  this  state  the 
jurisdiction  of  a  justice  of  the  peace  is  inferior  and  lim- 
ited, and  to  sustain  a  judgment  of  his  court  the  record 
must  affirmatively  show  that  jurisdiction  over  the  person 
of  the  defendant  was  obtained.  {Rohbins  v.  Clemmons,  41 
0.  St.  285.)  In  the  light  of  the  principles  stated  above 
it  is  plain  the  justice  in  the  case  before  us  acquired  no 
jurisdiction  over  Lydia  S.  Miller  and  William  Fisher,  and 
that  the  judgment  rendered  against  them  is  void,  since 
they  were  served  with  process  in  Gage  county,  made  no 
general  appearance  in  the  cause,  and  their  co-defendant, ^ 
P.  A.  Fisher,  was  a  mere  nominal  party,  having  no  real 
interest  in  the  controversy  adverse  to  the  plaintiff.  Tlu* 
bill  of  particulars  states  no  cause  of  action  against  him. 
It  merely  avei^s  that  the  contract  sued  upon  was  made  by 
him  as  agent  for  the  other  defendants,  without  alleging 
a  single  fact  from  which  an  inference  could  even  be 
drawn  that  P.  A.  Fisher  was  personally  liable  upon  the 
contract  which  it  is  alleged  he  entered  into  for  and  on 
behalf  of  his  co-defendants.  The  record  discloses  that 
the  suit  was  improperly  brought  in  Cass  county,  and 
there  was  no  right  to  serve  the  defendants  in  another 
county. 

It  is  argued  by  counsel  for  plaintiff  below  that  all  the 
defendants  made  a  general  appearance  before  the  justice. 
This  contention  is  not  borne  out  by  the  record,  at  least  so 
far  as  Lydia  S.  Miller  and  William  Fisher  are  concerned. 
The  jurisdiction  of  the  justice  over  their  persons  was  suf- 
ficiently challenged  by  the  special  appearance  wliich  they 
made;  but  whether  this  is  true  or  not  is  of  no  importance, 
because  the  want  of  jurisdiction  appeared  on  the  face  of 
the  record,  and  was  available  to  them  at  any  time.     The 
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judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  with  directions  to  reverse  the  judgment  of  the 
justice  of  the  peace  as  to  Lydia  S.  Miller  and  William 
Fisher  and  to  dismiss  the  action  as  to  them. 


Bbvbrsed  and  remandhd. 


Wdstbbn  Mantjfaoturing  Company  v.  J.  J.  Rogers 

ET  AL. 
Filed  Apbil  8, 1898.    No.  7918. 

1.  ETidence  Contradicting  Terms  of  Note.    A  promissory  note  or  con- 

tract cannot  be  varied,  qualified,  or  contradicted  by  evidence  of 
a  prior  or  contemporaneous  agreement  resting  in  parol. 

2.  Note:  Indobsembnt  of  Conditions:  Waives.    A  memorandum  in- 

dorsed on  a  promissory  note,  to  the  effect  that  the  promise  may 
be  discharged  by  substitution  of  other  obligations  of  the  makers 
within  a  given  time,  is  for  the  benefit  of  the  makers,  and  if  they 
fail  to  avail  themselves  of  the  privilege  or  option,  within  the  pre- 
scribed period,  the  note  becomes  absolute,  and  a  recovery  may  be 
had  thereon,  after  maturity,  according  to  its  legal  import. 

3.  Action:  Admission  of  Liability:  Instbuction.    Where,  on  the  trial, 

the  defendant  admits  on  the  record  full  liability  on  a  oause  of  ac- 
tion set  forth  in  the  petition  it  is  error  to  refuse  an  instruction 
tendered  to  find  for  plaintiff  as  to  such  cause  of  action. 

4.  Construction  of  Contract.    The  interpretation  of  a  written  oontraot 

is  for  the  court  and  not  for  the  Jury,  when  it  is  capable  of  being 
construed  by  its  terms  alone,  unaided  by  extrinsiti  facts. 

Error  from  the  district  court  of  Hall  county.    Tried 
below  before  KBNDAiii,  J.     Reversed. 

Oeorge  E.  Thummel  and  Lamby  Adanis  d  Scott,  for  plain- 
tiff in  error. 

Abbott  &  Caldwell,  contra. 

NORVAL,  J. 

The  Western  Manufacturing  Company  set  forth  in  its 
petition  in  the  court  below  two  causes  of  action,  the  first 
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of  which  was  to  recover  the  sum  of  |76.66  with  seven  per 
cent  interest  thereon,  as  a  balance  alleged  to  be  due  from 
defendants  for  goods  sold  and  delivered.  The  second 
count  of  the  petition  was  upon  a  promissory  note  for 
$208.50,  executed  by  the  defendants  on  October  1,  1891, 
due  one  year  thereafter,  and  payable  to  the  order  of 
plaintiff,  with  interest  at  eight  per  cent  from  maturity. 
The  note  at  the  time  it  was  signed  and  delivered  con- 
tained the  following  indorsement: 

"This  note  is  given  for  six  mowers  and  two  hay  rakes 
on  hand  with  J.  J.  &  B.  J.  Rogers,  October  1,  1891.  The 
same  are  to  be  sold  by  said  J.  J.  &  B.  J.  Rogers  during 
the  season  of  1892,  and  at  the  maturity  of  this  note  we  are 
to  accept  in  payment  of  the  same  their  notes  due  on  the 
average  time  on  which  said  mowers  and  rakes  were  sold. 

"Western  Mfg.  Co., 

"M.  D.  Welch,  8e&y  and  Treas^ 

The  petition  charges  that  the  foregoing  indorsement 
gave  the  defendants  an  option  or  privilege  to  take  up  the 
note  in  a  certain  manner,  and  that  they  neglected  and 
refused  to  avail  themselves  of  such  option,  wherefore 
they  are  liable  for  the  face  of  the  note  and  interest.  The 
defendants  answered  by  a  general  denial  of  the  averments 
of  the  petition,  and  pleaded  that  in  1890  plaintiff  ap- 
pointed the  defendants  its  agents  to  sell  certain  farm 
machinery,  principally  mowers  and  rakes,  and  repairs 
therefor,  and  that  under  said  agreement  they  received 
certain  machines  and  repairs,  including  the  goods  de- 
scribed in  the  petition,  also  the  six  mowers  and  two  rakes 
mentioned  as  being  the  consideration  for  said  note;  that 
for  the  purpose  of  keeping  true  and  correct  accounts  be- 
tween the  parties  books  were  opened  and  all  goods 
shipped  to  defendants  were  charged  to  them;  that  in 
October,  1891,  M.  D.  Welch,  plaintiff's  secretary  and 
treasurer,  represented  to  defendants  that  plaintiff  was 
dispensing  with  certain  portions  of  its  book-keeping,  and 
requested  defendants  to  execute  the  note  sued  on,  and 


458  NEBRASKA  REPORTS.  [VOL.  54 


Western  Mfg.  Co.  y.  Rogen. 


Welch  indorsed  thereon  the  said  memorandum,  promis- 
ing at  the  time  and  before  said  note  was  executed  that  it 
would  show  said  machines  were  held  as  commission 
jifoods  in  the  hands  of  defendants,  which  would  not  have 
to  be  paid  for  unless  sold;  that  under  such  representa- 
tions they  sijijned  and  delivered  said  note  to  plaintiff; 
that  no  part  of  the  same  was  to  be  paid  unless  said  goods 
were  sold ;  that  defendants  paid  freight  on  the  machines 
on  hand  to  the  amount  of  f  50  and  that  their  storage  was 
of  the  value  of  J50,  for  which  they  asked  compensation. 
The  reply  was  a  general  denial.  Plaintiff  obtained  a 
verdict  for  ^101.60,  and  to  obtain  a  review  of  the  order 
and  judgment  denying  its  motion  for  a  new  trial  is  the 
purpose  of  this  proceeding. 

On  the  trial  the  defendants,  over  the  objection  of 
plaintiff,  were  permitted  to  introduce  parol  testimony 
tending  to  prove  that  the  note  in  controversy  was  given 
for.  the  sole  purpose  of  showing  the  amount  of  unsold 
goods  which  the  defendants  had  belonging  to  plaintiff; 
that  it  was  the  distinct  agreement  between  the  parties, 
when  the  note  was  executed,  that  defendan-ts  would  not 
have  to  pay  the  same  if  the  goods  were  not  sold,  and 
that  defendants  subsequently  sold  two  rakes  and  one 
mower.  It  is  argued  that  the  admission  of  the  testimony 
just  indicated  was  erroneous,  for  the  reason  it  was  an 
attempt  to  defeat  the  legal  effect  of  the  note  in  suit  by 
an  alleged  parol  contemporaneous  agreement.  It  is  a 
familiar  rule  that  such  evidence  is  inadmissible  to  vary, 
modify,  or  contradict  a  written  instrument.  The  note 
and  memorandum  indorsed  thereon  are  parts  of  the  same 
contract  and  must  be  constnied  together.  When  thus 
interpreted,  it  is  obvious  the  agreement  was  that  de- 
fendants were  to  pay  plaintiff,  in  consideration  of  the  six 
mowers  and  two  hay  rakes,  the  sum  of  f208.50  one  year 
after  the  date  of  the  note,  with  interest,  with  an  option 
to  the  payors  to  make  settlement  by  giving  their  own 
notes  due  on  the  average  time  on  which  said  machinery 
should  be  sold  by  them  during  the  season  of  1892.    There 
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is  no  room  to  doubt  that  the  title  to  the  property  vested 
in  the  defendants,  and  that  no  inference  can  be  properly 
drawn  from  the  note  and  memorandum  that  after  the 
execution  and  delivery  thereof  the  relation  of  principal 
and  agent  existed  between  the  parties.  It  was  clearly 
incompetent  for  the  defendants  to  introduce  parol  proofs 
for  the  purpose  of  contradicting  the  written  agreement 
expressed  in  the  note  and  memorandum,  by  showing  that 
the  machinery  was  held  by  the  defendant  for  sale  on 
commission  and  was  not  to  be  paid  for  until  the  same 
was  disposed  of.  {Newton  Wagon  Co.  v.  Diers,  10  Neb.  284; 
Clarke  t\  Kelsey,  41  Neb.  766;  Kaserman  v,  FrieSy  33  Neb. 
427;  Waddle  v.  Otoen,  43  Neb.  489;  Van  Etten  v.  Hmcell,  40 
Neb.  850.)  The  option  contained  in  the  memorandum 
in  question  was  a  stipulation  for  the  benefit  of  the  de- 
fendants, which  they  could  avail  themselves  of  or  not 
as  they  might  elect.  They  neglected  to  discharge  the 
obligation  by  the  substitution  of  other  notes  according 
to  the  privilege  given  them;  therefore  the  note  in  suit, 
upon  its  maturity,  became  an  absolute  promise  of  the 
defendants  to  pay  the  sum  therein  mentioned  with  in- 
terest. (M'Rae  r.  Raser,  9  Port.  [Ala.]  122;  NesUt  v. 
Pearson,  33  Ala.  668;  State  v.  Shtipe^  16  la.  36;  Schnier  v. 
Pay,  12  Kan.  184.) 

An  instruction  was  tendered,  which  was  refused,  di- 
recting the  jury  that  plaintiff  was  entitled  to  recover  on 
its  first  cause  of  action  the  sum  of  |76.66  and  interest 
thereon  at  seven  per  cent.  The  refusal  to  so  instruct  the 
jury  was  reversible  error,  since  it  was  admitted  by  de- 
fendants, in  open  court  on  the  trial,  that  there  was  a 
balance  due  plaintiff  for  the  items  set  out  in  the  first 
cause  of  action,  |76.66,  on  October  14^1892,  and  that  the 
same  had  not  been  paid.  No  instruction  of  like  import 
was  given  by  .the  court,  while,  on  the  contrary,  the  jury 
were  told  in  one  instruction  that  every  allegation  of  the 
petition  was  denied  by  the  answer,  and  in  another  para- 
graph of  the  charge  it  was  stated  that  the  burden  was 
on  the  party  alleging  a  fact  to  prove  its  existence  by  a 
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preponderance  of  the  evidence.  The  refusal  of  the  re- 
quest, under  the  circumstances,  was  prejudicial  to  plain- 
tiff. 

Complaint  is  made  of  the  following  instructions  given 
by  the  court  on  its  own  motion : 

"No.  5^.  If  you  find  from  the  evidence  that  the  defend- 
ants gave  the  note  sued  upon  simply  as  a  memorandum 
note  at  the  suggestion  of  the  plaintiff's  duly  authorized 
agent,  as  claimed  by  defendants,  and  not  as  a  settlement 
in  full  for  said  machines,  then  defendants  would  be  lia- 
ble to  plaintiff  on  said  note  only  for  such  sum  as  you 
find  is  the  value  of  the  goods  sold  after  giving  said  note, 
if  any  such  have  been  sold  and  not  settled  for." 

"No.  7.  You  are  instructed  that  if  you  find  that  the  de- 
fendants were  selling  the  goods  of  the  plaintiff  on  com- 
mission and  did  not  own  them,  and  that  they  have  sold 
any  of  said  goods  and  have  not  settled  for  all  the  goods 
sold,  then  your  verdict  should  be  for  the  plaintiff  for  the 
value  of  the  goods  you  find  from  the  evidence  have  been 
sold  and  not  settled  for,  including  mowers,  rakes,  and 
repairs,  less  such  sum  as  you  find  the  defendants  entitled 
to  for  freight  paid  or  for  storing  said  machinery,  if  you 
find  they  are  entitled  to  anything." 

The  giving  of  these  instructions  constituted  grounds 
for  reversal.  They  left  it  for  the  jury  to  construe  the 
agreement  of  the  parties.  The  contract  was  unambigu- 
ous, and  required  no  extrinsic  facts  to  aid  in  ascertaining 
its  true  meaning;  therefore  it  wa»  the  province  of  the 
court  to  have  interpreted  it.  {Sim^  v.  SuminerSy  39  Neb. 
781 ;  Riciketts  v.  Rogers,  53  Neb.  477.)  It  follows  that  the 
judgment  should  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Rdversed  and  remanded. 
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R.  A.  Stewart  v.  American  Exciian(;e  National  Bank  -^  ^^ 

OF  Lincoln.  .5LJ^ 

Filed  ^pril  8, 1898.     No.  7894. 

1.  .Pleading  and  Proof.    All  material  averments  of  new  matter  in  an 

answer  which  are  not  denied  by  the  reply  will  be  taken  as  ad- 
mitted, and  need  not  be  proved. 

2.  :  Amended  Answer:  Reply.    Where,  after  reply,  an  amended 

answer  is  filed  setting  up  the  defense  interposed  in  the  original 
answer  and,  in  addition,  facts  which  constitute  a  new  and  dis- 
tinct defense,  the  plaintiff  may  reply  anew  if  he  so  elects,  but  if  he 
does  not,  the  reply  to  the  original  answer  will  not  stand  as  a  reply 
to  such  new  or  additional  defense. 

3.  Judgement  Non  Obstante  Veredicto.     Section  440  of  the  Code  of 

Civil  Procedure  requires  Judgment  to  be  rendered  in  favor  of  the 
party  entitled  thereto  by  the  pleadings,  notwithetanding  a  verdict 
has  been  returned  against  him. 

4.  Principal  and  Surety:  Security:  New  Trial.    A  creditor  who  with- 

out the  consent  of  the  surety  voluntarily  parts  with  security 
thereby  releases  the  surety  to  the  extent  he  has  been  thereby  d<am- 
aged. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.     Reversed. 

Willard  E.  SteKart,  for  plaintiff  in  error. 

Sawyer^  Snell  d  Frosty  contra. 

NORVAL,  J. 

This  suit  was  brought  in  the  court  below  by  the  Ameri- 
can Exchange  National  Bank  of  Lincoln  against  Lou  L. 
E.  Stewart  and  R.  A.  Stewart  on  a  promissory  note  for 
|1,000,  bearing  date  May  15,  1893,  due  in  ninety  days, 
with  interest  at  ten  per  cent  per  annum  from  date  until 
paid.  Lou  L.  E.  Stewart  made  default.  R.  A.  Stewart 
for  answer  alleged  that  he  signed  the  note  as  surety 
merely,  and  that,  without  liis  consent,  plaintiff,  for  a 
valuable  consideration  received  from  Lou  L.  E.  Stewart, 
extended  the  time  of  payment  of  the  note.    The  bank  re- 
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plied  by  a  };:eneral  denial.  Prior  to  the  trial  R.  A.  Stew- 
art, by  leave  of  court,  filed  an  amended  answer,  which  set 
up  the  same  defense  as  contained  in  the  original  answer 
and,  in  addition,  pleaded  that  the  bank  held  certain 
notes,  aggregating  ^51,000,  as  collateral  to  the  one  sued 
on,  which  it  surrendered  to  the  principal  maker,  Lou  L. 
E.  Stewart,  to  the  damage  of  the  answering  defendant. 
No  reply  was  filed  to  the  amended  answer.  Verdict  and 
judgment  for  plaintiff;  and  defendant  K.  A.  Stewart 
prosecutes  an  error  proceeding  to  this  court.   . 

One  ground  urged  for  reversal  is  that  the  defendant 
surety  was,  by  the  pleadings,  entitled  to  recover  judg- 
ment, which  pr()i)osition  is  unanswerable,  lender  sec- 
tion 134  of  the  Code  of  Civil  Procedure  every  material 
allegation  of  new  nmtter  contained  in  the  answer,  not 
put  in  issue  by  a  reply,  must  be  taken  as  true.  {Dillon  v. 
Rmsi'll  5  Neb^  484;  ^VUliams  r.  Enm^,  6  Neb.  216;  Payne 
V,  Briggs,  8  Neb.  75;  Vonmul  v,  ShvUlon,  35  Neb.  247;  Na- 
lUmal  LumhiT  Co.  v.  Ashhy,  41  Neb.  292;  Van  Etten  v.  Kos- 
hrs,  48  Neb.  152;  Scofidd  v,  Clark,  48  Neb.  711;  Culbertson 
Irrigating  d  Water  Power  Co.  v.  Cox,  52  Neb.  684;  Hartzell 
V,  McCbirg,  54  Neb.  313.)  Two  defenses  were  well 
pleaded  in  the  amended  answer — the  release  of  the 
surety  by  the  payee  extending  the  time  for  the  payment 
of  the  note  to  the  principal  maker,  and  the  surrender  and 
release  of  collaterals  h'eld  as  security  for  the  payment 
of  the  note.  By  the  plaintiff  failing  to  reply  to  the 
amended  answer,  the  second  defense,  under  the  statute 
and  authorities,  must  be  regarded  as  confessed.  It  i« 
suggested,  in  argument,  by  counsel  for  plaintiff  below 
that  the  reply  to  the  original  answer  should  be  treated 
as  a  reply  to  the  amended  one.  Possibly  it  might  have 
been  thus  regarded  had  it  been  refiled  as  a  reply;  but 
without  such  refiling  it  certainly  cannot  be  so  considered 
as  to  the  new  defense  which  was  not  interposed  in  the 
first  or  original  answer.  An  amended  answer  havinir 
been  filed,  plaintiff  had  the  undoubted  right  to  plead 
over  if  it  so  desired,  or  to  stand  upon  its  reply  previously 
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filed.  Having  elected  to  adopt  the  latter  course,  the 
reply  to  the  original  answer  should  not  be  considered 
as  a  reply  to  the  amended  answer,  as  to  the  new  or  ad- 
ditional facts,  or  cause  of  action,  set  forth  in  the  amended 
pleading,  which  were  not  contained  in  the  original. 
{Eslich  V.  Mason  City  &  F,  D.  R.  Co.,  75  la.  443;  Wihon  i;. 
PresioHy  15  la.  246;  McAllister  v.  Ball,  28  111.  210;  Ermcfi' 
trout  V.  American  Fire  Ins,  Co.y  63  Minn.  194;  Kelly  v.  Bliss, 
54  Wis.  187.)  The  two  cases  relied  upon  by  counsel  for 
plaintiff  are  not  in  point  here.  In  Yates  v.  French,  25 
Wis.  661,  after  answer,  the  original  complaint  or 
petition  was  amended,  by  merely  changing  the  ad  dam- 
num  clause.  Obviously  nothing  new  was  brought  for- 
ward by  the  amendment  which  necessitated  a  new  an- 
swer. In  that  case  there  had  been  no  change  in  the 
matters  in  issue,  and  no  different  answer  was  required; 
while  in  the  case  at  bar,  after  a  reply  was  filed,  an 
amended  answer  was  brought  in  pleading  a  new  and 
distinct  defense  to  plaintiff's  cause  of  action,  so  that  the 
reply  on  file  could  not  be  considered  as  a  plea  thereto. 
In  Stevens  v.  Thompson,  5  Kan.  305,  the  only  amendment 
of  the  petition,  after  answer,  consisted  in  adding  a  new 
party  plaintiff,  which  did  not  change  the  grounds  of  the 
action,  and  the  answer  already  on  file  in  that  case  put  in 
issue  every  fact  pleaded  in  the  original  and  amended 
petition. 

It  is  insisted  that  the  defendant  waived  a  reply  by 
trying  the  cause  as  if  one  had  been  filed  to  the  amended 
answer;  and  Western  Horse  &  Cattle  Ins,  Co.  v.  Timm,  23 
Neb.  526,  and  other  authorities*  are  cited  to  support  the 
principle  that  if  a  case  is  tried  as  though  a  proper  reply 
had  been  filed,  no  advantage  can  be  taken  in  the  appel- 

*Meader  v,  Malcolm,  78  Mo.  550;  Hensler  v.  Cannefax,  49  Mo.  295;  Oray 
t.  Worst,  31  S.  W.  Rep.  [Mo.]  585;  State  v.  PhUHps,  38  S.  W.  Rep.  [Mo.] 
931;  Hopkins  v.  Cothran,  17  Kan.  173;  Wilson  v.  Fuller,  9  Kan.  176; 
Quimby  r.  Boyd,  6  Pac.  Rep.  [Colo.]  462;  Jerome  r.  Bohn,  40  Pac.  Rep. 
[Cok).]  570;  McAUffter  v.  Hotcell,  42  Ind.  16;  Helton  r.  Wells,  40  N.  E.  Rep. 
[Ind.]  930;  Comer  v.  Way,  19  So.  Rep.  [Ala.]  966;  Minard  r.  Afrliee.  44 
Pac  Rep.  [Ore.]  491;  Louisville  d  N.  R.  Co.  r.  Copas,  26  S.  W.  Rep.  [Ky.] 
179;  KUlman  v.  Gregory,  66  N.  W.  Rep.  [Wis.]  53. 
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late  court  of  the  fact  that  no  reply  to  the  answer  was 
made.  The  doctrine  invoked  has  no  application  here, 
since  there  is  nothing  in  this  record  to  show  that  the 
trial  was  conducted  below  on  the  theory  that  the  aver- 
ments of  the  amended  answer  were  denied.  There  is  no 
bill  of  exceptions  in  the  record,  so  we  are  not  advised 
what  occurred  during  the  trial.  It  does  appear,  how- 
ever, that  an  exception  was  taken  to  each  instruction, 
especially  the  portion  of  the  charge  relating  to  the  sur- 
render of  collaterals  by  plaintiff;  so  that  no  inference  can 
be  properly  drawn  from  this  record  that  a  reply  was 
waived.  The  absence  of  a  reply  to  the  amended  answer 
is  not  raised  for  the  first  time  in  this  court  One  of  the 
grounds  set  forth  in  the  motion  for  a  new  trial  was  that 
the  verdict  was  contrary  to  law,  which  was  sufficient 
to  challenge  the  attention  of  the  trial  court  to  the  fact 
that  the  verdict  was  not  in  accord  with  the  issues  ten- 
dered by  the  pleadings. 

Section  440  of  the  Code  of  Civil  Procedure  controls  in 
this  case.  It  provides  as  follows:  "Where,  upon  the 
statements  in  the  pleadings,  one  party  is  entitled  by  law 
to  judgment  in  his  favor,  judgment  shall  be  so  rendered 
by  the  court,  though  a  verdict  has  been  found  against 
such  party."  Plaintiflf  by  failing  to  reply  to  the  amended 
answer  admitted  the  bank  voluntarily  surrendered  to  the 
principal  maker  collaterals  given  to  secure  the  note  in 
suit,  without  the  consent  of  the  defendant  surety,  which, 
to  the  extent  of  the  value  of  such  collaterals,  released 
him  from  liability.  {Bronson  v.  McCormick  Harvesting  Mn- 
chine  Co.y  52  Neb.  342.)  The  verdict  being  for  the  face  of 
the  note  in  controversy  with  interest,  for  the  reason 
stated,  the  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
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Fred  Herzke  v.  Jesse  H.  Blake  et  al. 

Piled  April  8, 1898.    No.  7926. 

1.  Conflicting  Evidence:  Review.    A  verdict  based  upon  conflicting 

evidence  will  not  be  disturbed. 

2.  Evidence:  Lease.    Rejection  of  the  lease  oJEFered  In  evidence  in  Uila 

case  held  not  prejudicial  error. 

3.  Bevlew:  Instruction:):  Brief.    Instructions  not  argued  in  tbe  brief 

of  plaintiff  In  error  will  not  be  reviewed. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Kbysor,  J.     Affirmed. 

C.  A.  Baldv:iny  for  plaintiff  in  error, 

F.  0.  StrieklcTy  contra. 

NORVAI.,  J. 

This  suit  was  instituted  before  a  justice  of  the  peace 
by  Jesse  H.  Blake  and  Charles  Secomb  against  Fred 
Herzke  and  Birdie  Mann  to  recover  a  balance  alleged 
to  be  due  plaintifts  on  an  account  for  labor  performed 
and  materials  furnished  by  them  in  the  making  of  cer- 
tain changes  and  repairs  of  the  Elkhorn  Valley  House 
situated  in  the  city  of  Omaha.  Plaintiffs  recovered  judg- 
ment against  both  of  the  defendants,  and  the  latter  ap- 
pealed to  the  district  court,  where,  upon  a  trial  to  a  jury, 
judgment  was  entered  for  the  full  amount  claimed 
against  Herzke  alone,  a  verdict  having  been  returned 
against  the  plaintiffs  in  favor  of  Mann. 

Herzke  was  the  owner  of  the  building  in  question,  and 
Birdie  Mann,  after  the  changes  and  repairs  were  made, 
occupied  the  premises  as  the  tenant  of  Herzke.  It  is 
not  disputed  that  the  labor  was  performed  and  materials 
'were  furnished  as  alleged,  nor  is  there  any  contention 
here  over  the  amount  due  plaintiffs  by  reason  of  the 
premises.  They  insist  the  verdict  and  judgment  against 
Herzke  are  right  and  -should  not  be  disturbed,  while  he 
34 
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maintains  that  plaintiffs  were  employed  by  Mann  alone 
and  that  she,  and  not  himself,  is  liable.  The  evidence 
bearing  upon  this  question  is  conflicting.  That  intro- 
duced by  plaintiffs  tended  to  show  that  in  April,  1893, 
Herzke  leased  the  Elkhom  Valley  House  to  his  co-de- 
fendant. Birdie  Mann;  that  subsequently,  on  or  about 
the  25th  of  said  month,  and  before  she  had  taken  pos- 
session of  the  property,  she  saw  Mr.  Blake,  one  of  the 
plaintiffs,  and  informed  him  that  there  was  to  be  some 
work  done  on  the  building  and  suggested  he  meet 
Herzke,  the  owner,  at  the  premises  the  next  day;  that 
Blake  did  so,  when  Herzke  showed  the  latter  through 
the  building,  pointed  out  the  various  changes  and  alter- 
ations he  desired  to  be  made,  and  told  him  to  use  any 
available  material  composing  an  old  barn  which  stood 
on  the  same  lot;  that  Herzke  gave  him  the  key  to  the 
premises,  procured  a  permit  from  the  building  inspector, 
and  during  the  progress  of  the  work  was  frequently 
present  giving  directions  and  instructions  to  the  work- 
men. There  is  in  the  record  testimony  conducing  to 
show  that  while  Herzke  went  through  the  building  with 
Blake  and  pointed  out  the  changes  desired,  he  never 
employed  plaintiffs,  but  the  agreement  was  that  they 
were  to  look  to  Birdie  Mann  for  their  pay.  The  testi- 
mony is  ample  to  support  a  verdict  in  favor  of  plaintiffs. 
The  jury  have  passed  upon  the  conflicting  testimony, 
and  their  finding  we  cannot  disturb,  although  we  w^ould 
have  been  entirely  satisfied  had  the  verdict  released 
Herzke  from  liability. 

It  is  argued  that  the  trial  court  erred  in  refusing  to 
permit  a  written  lease  of  the  premises  between  Herzke 
and  Mann  to  go  in  evidence.  The  ruling  is  justified  on 
more  than  one  ground.  The  lease  was  never  recorded 
so  as  to  give  plaintiffs  constructive  notice  of  its  contents, 
and  no  actual  knowledge  was  brought  home  to  plaintiffs, 
so  they  were  not  bound  by  any  stipulations  contained  in 
the  instrument.  Again,  an  inspection  of  that  document, 
which  is  incorporated  in  the  bill  of  exceptions,  disclosei* 


Vol.54]  JANUARY .  TERM,  1898.  467 


First  Nat.  Bank  of  Neligh  y.  Lancaster. 


that  the  relation  of  landlord  and  tenant  did  not  exist 
between  Herzke  and  Mann  at  the  time  plaintiffs  began 
their  work,  since  by  the  terms  of  the  lease  the  tenancy 
was  not  to  commence  until  May  1,  1893.  This  being 
the  case,  the  rule  could  not  be  here  invoked  which  was 
announced  in  Turner  v.  Totcnscndy  42  Neb.  376,  to  the 
effect  that  without  an  express  contract  a  landlord  is 
neither  bound  to  repair  leased  premises,  nor  to  pay  for 
those  made  by  the  tenants.  It  follows  defendant  could 
not  have  been  i)rejudiced  by  the  exclusion  of  the  lease 
from  the  jury.  No  reversible  error  is  discovered  in  the 
other  rulings  on  the  exclusion  and  admission  of  testi- 
mony. 

In  the  motion  for  a  m^w  trial  and  petition  in  error  the 
decision  of  the  court  in  refusing  to  give  each  of  the  six 
instructions  tendere<l  by  Herzke  is  challenged  by  an 
appropriate  assignment,  but  the  requests  to  charge  will 
not  be  considered,  for  the  reason  they  are  not  argued  in 
the  briefs  filed  bv  his  counsel.  Assi":nments  of  error 
relating  to  the  giving  or  i-ef using  of  instructions  must  be 
supported  by  arguments  in  the  brief  of  plaintiff  in  error, 
pointing  out  the  error's  for  consideration,  else  such  as- 
signments will  be  treated  as  waived.     The  judgment  is 


Affirmed. 


First  National  Rank  of  Np:ligh  v.  Gi^staaits  A.  Lan- 
caster AND  James  G.  Crinklaw,  Sheriff. 

Filed  April  8, 1898.    No.  7875. 

1.  Mandaznus:  Relator.    When  mandamus  is  the  appropriate  remedy 

the  writ  is  issued  on  the  relation  of  a  private  suitor. 

2.  Attachment:  Seizure  of  Exempt  Property:  ApprvVisement.    It  is 

the  duty  of  an  officer  who  has  seized  under  an  order  of  attachment 
property  claimed  to  be  exempt  under  section  521  of  the  Ck>de  of 
Civil  Procedure  to  cause  such  property  to  be  appraised  when  the 
attachment  defendant,  being  a  resident  of  the  state,  the  head  of  a 
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family,  and  without  any  homestead  exemption,  flies  with  such  offi- 
cer, or  in  the  court  from  which  the  writ  issued,  the  proi>er  inven- 
tory and  affidavit. 

3.  : : :  Mandamus:  Parties.    Where,  upon  the  filing 

of  such  inventory  and  affidavit,  the  officer  refuses  to  call  appraise 
ers,  a  writ  of  mandamus  will  issue  to  compel  him  to  perform  that 
duty;  and,  pending  the  application  for  th'e  writ,  the  attachment 
creditor  may  intervene  and  Join  with  the  officer  in  resisting  the 
application. 

4. : : : .    To  entitle  an  execution  or  attachment 

defendant  to  a  peremptory  writ  of  mandamus  against  an  officer 
who  has  seized  and  refused  to  appraise  property  claimed  to  be  ex- 
empt under  section  521  aforesaid,  he  must  allege,  and  prove,  if  not 
admitted,  that  after  the  seizure  and  before  the  sale  he  filed  with 
the  officer,  or  in  the  court  from  which  the  process  issued,  a  sched-. 
ule  of  his  entire  personal  estate,  together  with  a  sworn  statement 
that  such  schedule  is  complete  and  correct  and  that  the  claimant 
is  a  resident  of  the  state,  the  head  of  a  family,  and  not  possessed 
of  lands,  town  lots,  nor  houses  exempt  as  a  homestead  under  the 
laws  of  this  state. 

Error  from  the  district  court  of  Antelope  county. 
Tried  below  before  Robinson,  J.    Reversed. 

N.  D.  Jacksouy  for  plaintiff  in  error. 

8.  D.  Thornton,  contra. 

Sullivan,  J. 

The  First  National  Bank  of  Neligh  sued  Lancaster  and 
caused  his  property  to  be  seized  by  Crinklaw,  as  sheriff 
of  Antelope  county,  under  an  order  of  attachment  issued 
in  the  action.  Thereupon  Lancaster,  claiming  the  prop- 
erty to  be  exempt  under  section  521  of  the  Code  of  Civil 
Procedure,  filed  with  the  sheriff  an  inventory  of  the 
whole  of  the  personal  property  owned  by  him  and  de- 
manded an  appraisement  by  three  disinterested  free- 
holders of  the  county  to  be  called  and  sworn  as  required 
by  law  in  such  cases.  The  sheriff,  at  the  instigation  of 
the  bank,  ignored  the  demand  and  Lancaster  commenced 
this  suit  against  him  to  compel  official  action.  The  bank 
obtained  leave  to  intervene  and  filed  an  answer.  Thi^r*^ 
was  a  trial  in  the  district  court,  which  resulted  in  a  find- 
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ing  and  judgment  for  the  relator.    The  bank  alone  com- 
plains. 

The  relator  insists  that  the  bank  is  a  mere  intruder  in 
the  case  and  should  not  be  permitted  to  assail  the  judg- 
ment whether  it  is  right  or  wrong.  But  we  think  there 
was  no  error  in  allowing  the  intervention.  The  writ  of 
mandamus  is  no  longer  a  prerogative  writ;  when  it  is 
the  appropriate  remedy  it  is  issued  as  a  matter  of  course 
on  the  relation  of  a  private  suitor.  {State  v,  CommissioncrSy 
11  Kan.  67;  Fisher  v,  Charleston,  17  W.  Va.  63;  State  v. 
CinnmingSj  ^n  Neb.  311.)  Section  50a  of  the  Code  is  as 
follows:  "Any  person  who  has  or  claims  an  interest  in 
the  matter  in  litigation,  in  the  success  of  either  of  the 
parties  to  an  action,  or  against  both,  in  any  action  pend- 
ing or  to  be  brought  in  any  of  the  courts  of  the  state  of 
Nebraska,  may  become  a  party  to  an  action  between  any 
other  persons  or  corporations,  either  by  joining  the  plain- 
tiff in  claiming  what  is  sought  by  the  petition,  or  by  unit- 
ing with  the  defendants  in  resisting  the  claim  of  the 
plaintifiT,  or  by  demanding  anything  adversely  to  both 
the  plaintiff  and  defendant,  either  before  or  after  issue 
has  joined  in  the  action,  and  before  the  trial  commences.-' 
This  statute  justifies  the  intervention,  but  it  is  quite  clear 
from  its  language  that  the  bank  on  being  admitted  into 
the  case  secured  nothing  more  than  the  right  of  uniting 
with  the  respondent  in  resisting  the  relator's  claim.  The 
contention  that  it  could  put  in  issue  the  correctness  of 
the  inventory  or  the  truth  of  the  matters  required  to  be 
stated  in  the  affidavit  attached  thereto  cannot  be  sus- 
tained. Being  interested  in  the  success  of  the  officer, 
the  bank  could  champion  his  defense,  but  could  not 
widen  its  scope.  The  law  providing  for  the  appraisement 
of  exempt  chattels  taken  on  execution  or  attachment  is 
well  designed  to  guard  against  oppression  of  indigent 
householders  and  to  place  in  their  hands  a  swift,  inex- 
pensive, and  effective  remedy;  and  it  should  not  be  bent 
from  its  appointed  purpose  and  readjusted  by  the  courts 
to  suit  the  convenience  of  creditors.    When  the  homeless 
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debtor,  being  a  resident  of  the  state  and  the  head  of  a 
family,  draws  aboiit  his  small  ]>()ssessi()ns  the  sacred 
circle  of  the  exemption  law,  they  are  within  a  sanctuary 
inviolable  to  the  creditor  as  well  as  to  the  officer  who 
is  char<>:cd  with  the  execution  of  his  process.  And  we 
are  entirely  satisfied  that  the  constitutional  rijjjhts  of 
the  (*r(Mlitor  are  not  infrin«z:ed  by  limiting:  him,  in  actions 
of  this  chaiactcr,  to  the  defenses  which  may  be  rifj^htfuUy 
interposed  by  the  sheiiff  or  constable  acting  under  the 
execution  or  order  of  attachment. 

We  now  proceed  to  consider  whether  the  judgment  is 
sustained  by  sufficient  evidence.  The  petition  alleges 
that  the  relator  is  a  resident  of  Antelope  county,  the 
head  of  a  family,  that  he  has  neither  lands,  town  lots, 
nor  houses  subject  to  exemption,  and  that  he  filed  in  due 
season  with  the  resi)ondent,  Crinklaw,  an  inventory  of 
the  whole  of  the  personal  property  owned  by  him.  The 
intervener's  answer  admits  that  the  relator  is  the  head 
of  a  fnmily  and  a  resident  of  the  state,  and,  also,  that  he 
filed  with  the  sherifT  what  i)uri)oi'ts  to  be  an  inventory 
of  the  whole  of  his  i)ei*sonal  proj^erty.  The  answer  then 
cdmrges  that  the  inventory  is  false  and  fraudulent,  and 
denies  in  general  terms  the  facts  not  specifically  admit- 
ted to  be  true.  Thus  it  ap])(»ars  that  the  allegation  of  the 
l)etition  that  th<»  n^lator  poss(»ssed  no  real  estate  exempt 
as  a  homestead  was  one  of  the  issues  ju'esented  to  the 
court  for  trial.  The  inventorv  was  not  ofl'ered  in  evi- 
deuce  jnid  tli(M*e  is  not  in  the  re(*ord  any  proof  whatever 
that  Lancaster  had  neither  lands,  tow^n  lots,  nor  houses 
exempt  as  a  homestead  under  the  laws  of  this  state.  On 
this  record  can  the  judgment  be  sustained?  Section  521 
of  the  Code  of  Civil  Procedure  is  as  follows:  "All  heads 
of  families  wlio  have  neither  lands,  town  lots,  or  houses 
subject  to  exemption  as  a  homestead,  under  the  laws  of 
this  state,  shall  have  exempt  from  forced  sale  on  exe- 
cution the  sum  of  five  hundred  dollars  in  personal  prop- 
erty.'' Here  is  contained  a  description  of  the  persons 
who  shall  be  entitled  to  exemptions  of  the  character 
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claimed  by  the  relator  in  this  action.  The  next  section 
provides  what  a  person  entitled  to  such  exemption  must 
do  to  secure  it.  He  must,  some  time  before  the  sale, 
''file  an  inventory  under  oath,  in  the  court  where  the 
Judgment  is  \)btained,  or  with  the  officer  holding  the 
execution,  of  the  whole  of  the  personal  property  owned 
by  him."  Accompanying  this  inventory  or  attached  to 
it  milst  be  a  verified  statement  of  the  debtor  showing 
his  right  to  the  exemption  claimed.  When  such  inven- 
tory and  affidavit  have  been  filed,  it  becomes  the  impera- 
tive duty  of  the  officer  to  call  freeholders  and  cause  an 
appraisement  of  the  property  to  be  made;  and  he  will 
be  permitted  to  offer  no  excuse  for  failing  to  discharge 
this  duty.  But  he  is  not  required  to  act  on  the  filing  of 
an  inventory  unless  it  be  accompanied  by  an  affidavit 
showing  that  the  debtor  is  within  the  class  for  w^hose 
benefit  the  law  was  enacted.  The  statute  here  under 
consideration  has  received  very  liberal  construction  in 
the  interests  of  unfortunate  debtors,  but  it  has  nevfn* 
been  held  that  a  person  may  have  |500  worth  of  personal 
property  set  apart  to  him  as  exempt  without  even  making 
an  affidavit  that  he  is  entitled  to  it.  In  Kilpatrirk-Korh 
Ihij  (roods  Co.  V.  Callendn',  34  Neb.  727,  an  affidavit  recit- 
ing that  the  debtor  was  the  head  of  a  family,  a  resident 
of  the  state,  and  had  neither  lands,  town  lots,  nor  barns 
subject  to  exemption  as  a  homestead  was  held  not  to 
meet  the  requirements  of  the  law,  because  it  failed  to 
show  that  he  did  not  possess  any  exempt  houses.  The 
second  point  of  the  syllabus  states  the  rule  thus:  "A 
debtor  who  swears  that  he  has  neither  lands,  town  lots, 
nor  houses  subject  to  exemption  must  negative  the  pos- 
session of  any  of  these,  and  if  he  fails  to  do  so  the  affi- 
davit will  be  insufficient."  It  follows  from  what  has 
been  said  that  the  plaintiff  was  entitled  to  the  peremp- 
tory writ  only  upon  due  proof  that  he  filed  with  the 
sheriff  in  connection  with  the  inventory  an  atfidavit  set- 
ting forth  that  he  was  a  resident  of  the  state,  the  head 
of  a  family,  and  had  neither  lands,  town  lots,  nor  houses 
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exempt  as  a  homestead.  Having  failed  to  furnish  such 
proof,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded. 


Reversed  and  kemanded. 


Locke,  Huleatt  &  Company  v.  George  W.  Shreck 

ET  Ali. 
Filed  April  8, 1898.    No.  7995. 

1.  Attachment:  Sale  of  Mortgaged  Chattels.    Where  a  eubsequent 

mortgagee  is  without  actual  possession  of  the  mortgaged  property 
or  the  right  of  immediate  possession,  an  officer,  under  writs  of  at- 
tachment, may  lawfully  seize  the  property  and  by  a  sale  in  gross 
dispose  of  the  mortgagor's  reversionary  interest  therein. 

2.  Conversion:  Posskssiox.    To  maintain  an  action  for  conversion  of 

chattels  a  party  must  have  actual  possession  of  the  property  or  the 
right  of  immediate  possession. 

3.  Chattel  Mortgages:  Rights  of  Mortgagee.    A  subsequent  mort- 

gagee has  an  interest  in  the  mortgaged  property  which  the  law 
will  protect  in  an  appropriate  action. 

4.  Conversion:  Liability  of  Sheriff.    An  officer  who  seizes  mortgaged 

chattels  on  mesne  or  final  process  against  the  mortgagor  is  not 
liable  in  an  action  by  the  mortgagee  if  he  does  nothing  to  place 
the  property  beyond  the  reach  of  the  mortgagee  or  to  prevent  him 
from  taking  possession  of  it  when  his  right  of  possession  accrues. 

5.  Instructions:  Harmless  Error.    Where  the  verdict  returned  by  the 

Jury  is  the  only  one  authorized  by  the  pleadings  and  proof,  the 
giving  of  an  erroneous  .instruction  is  not  prejudicial  error. 

Error  from  the  district  court  of  York  county.    Tried 
below  before  Bates,  J.    Affirmed, 

George  B.  France,  for  plaintiffs  in  error. 

F.  C.  PmceVy  contra. 

Sn.LIVAN,  J. 

On  December  26,  1891,  Moms  Alexander,  being  the 
owner,  and  in  possession,  of  a  stock  of  general  merchan- 
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dise  in  the  city  of  York,  mortgaged  the  same  to  J.  Rosen- 
baum  to  secure  an  indebtedness  of  fl,347.  The  mort- 
gagee took  immediate  possession.  Three  days  later  a 
second  mortgage  covering  the  same  property  was  exe- 
cuted by  Alexander  to  the  plaintiffs,  Locke,  Huleatt  & 
Co.,  to  secure  the  sum  of  f416.81  due  for  merchandise 
pivviously  purchased  of  them.  Both  mortgages  were 
duly  filed  in  the  proper  oflSce  and  their  validity  appears 
on  the  record  unquestioned.  Afterwards,  D.  B.  Fisk  & 
Co.,  a  corporation,  commenced  two  actions  against  Alex- 
ander in  the  district  court  of  York  county  and  caused 
writs  of  attachment  to  be  issued  therein.  These  writs 
were  placed  in  the  hands  of  the  defendant  George  W. 
Shreck,  as  sheriff,  and  acting  under  their  authority  he 
seized  and  took  into  his  possession  the  whole  of  the 
mortga|]fed  proi)erty.  Thereupon  a  verified  schedule  of 
Alexander's  entire  personal  estate  was  presented  to 
Slireck  and  a  demand  made  upon  him  to  cause  the  same 
to  be  appraised  in  accordance  with  the  provisions  of 
section  522  of  the  Code  of  Civil  Procedure.  In  obedience 
to  this  demand,  freeholders  were  called,  an  appraisement 
made,  and  $500  worth  of  mortgaged  merchandise  turned 
over  to  Alexander  as  exempt,  he  being  a  resident  of  the 
state,  the  head  of  a  family,  and  having  neither  lands, 
town  lots,  nor  houses  exempt  as  a  homestead.  Before 
this  was  done,  however,  the  plaintiffs  were  notified  by 
the  sheriff  that  the  exempt  property  was  about  to  be  sur- 
rendered, and  that  they  might,  if  they  wished  to  do  so, 
take  it  from  Alexander  by  virtue  of  their  mortgage;  but 
no  action  was  taken  by  them  and  the  property  was  re- 
moved out  of  the  state.  This  suit  was  brought  by  the 
plaintiffs  to  recover  damages  for  the  conversion  of  the 
stock  of  goods.  The  verdict  and  judgment  were  in  favor 
of  the  defendants  and  the  plaintiffs  prosecute  error  here. 
Among  other  alleged  errors  they  complain  of  the  giv- 
ing of  the  seventh  instruction,  which  is  as  follows:  "One 
who  is  not  a  general  owner  of  personal  property,  but 
claims  to  own  an  especial  interest  therein,  cannot  main- 
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tain  an  action  for  the  conversion  of  the  property,  unless 
he  was  in  the  actual  possession  of  the  property  at  the 
time  of  the  conversion.  Therefore  in  this  action,  al- 
though you  should  find  that  the  plaintiff  had  a  valid 
chattel  mortgage  on  the  property  in  question,  still,  unless 
you  further  find  that  the  plaintiff,  by  himself  or  his  agent, 
had  the  actual  possession  of  the  property  at  the  time  of 
the  levy  by  the  g^heriff,  you  must  find  fop  the  defendants." 
("onsidei-ed  as  an  abstract  legal  proposition  the  instruc- 
tion is  incorrect;  but,  in  view  of  the  conclusively  estab- 
lished facts  of  this  case,  it  did  not  prejudice  plaintiffs' 
rights.  Plaintiffs  were  subsequent  mortgagees  without 
actual  possession  or  right  of  immediate  possession  when 
the  writs  of  attachment  were  levied.  No  condition  of 
their  mortgage  had  been  broken.  The  sheriff  might, 
therefore,  lawfully  seize  the  property  and  by  a  sale  in 
gross  dispose  of  Alexander's  reversionary  interest 
therein.  (Burnhnm  r.  DoolitflCj  14  Neb.  214;  Chicago 
Lvmher  Co,  v.  Fislur,  18  Neb.  334.)  A  sale  of  mortgaged 
chattels  in  bulk  to  a  single  purchaser  and  subject  to 
existing  mortgage  liens  is  lawful  whether  made  by  the 
mortgagor  himself  or  by  the  sheriff  or  other  oflScer  on 
execution  against  him.  If  nothing  is  done  to  place  the 
l)roperty  Ix^yond  reach  of  tin*  mortgagee  to  pi"event  him 
from  taking  possession  of  it  when  his  right  of  possession 
accrues,  he  is  not  injui-ed  and  has  no  just  cause  of  com- 
plaint. {Biirnham  i\  DoolittUy  14  Neb.  214;  Chicago  Lumr 
her  Co.  v.  Fisher,  18  Neb.  334.) 

There  is  another  reason  why  the  mere  attacliment  of 
the  goods  did  not  give  plaintiffs  a  cause *of  action  for 
conversion.  To  maintain  that  action  a  party  must  have 
actual  possession  of  the  property  or  the  right  of  present 
])ossession.  A  right  to  take  possession  at  some  future  day 
is  not  sufficient.  (Ffolmes  v.  Baihu,  16  Neb.  300;  Hill  i\ 
Camphell  Commission  Co.,  54  Neb.  59;  Kemicti  v,  PcterSj 
54  Kan.  119;  Ring  v,  NeaU\  114  Mass.,  Ill;  Clark  v.  Dra- 
per, 19  N.  H.  419;  Cooley,  Torts  [1st  ed.]  445;  Raymond 
V.  Miller,  50  Neb.  507.) 
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Plaintiflfs  had,  however,  an  interest  in  the  property, 
for  the  protection  of  which  the  law  affords  an  adequate 
remedy.  At  common  law  injuries  to  reversionary  and  likf? 
interests  were  redressed  by  a  special  a(*tion  on  the  case; 
but  in  this  state,  of  course,  the  appropriate  procedure  is 
an  ordinary  action  for  damages  grounded  on  the  facts 
showing  the  wrong  and  the  resulting  injury.  Plaintiffs 
have,  in  general  terms,  charged  a  conversion  of  the  prop- 
erty and,  assuming  this  allegation  to  be  sufficient  to  en- 
title them  to  recover  any  damages  proven,  we  proceed  to 
consider  the  case  on  the  evidence.  The  sheriff  did  not 
remove  the  attached  property  from  the  store  where  it 
was  when  the  levy  was  made.  Consequently  it  suffered 
no  physical  injuiy  or  diminution  in  value  while  in  his 
possession.  Neither  was  the  sun-ender  of  the  exempt 
property  to  Alexander  an  inj[ury  of  which  i)laintiffs  can 
complain.  They  had  not  asserted  nor  attempted  to  as- 
sert their  right  of  possession  as  against  Alexander.  They 
were  notified  that  the  chattels  claimed  under  the  exemp- 
tion law  had  been  set  apart  in  the  store  and  were  invited 
to  take  possession  of  them  under  their  mortgage.  This 
they  declined  to  do;  and  the  property  was  consequently 
loht  to  them  by  reason  of  their  own  inaction.  After  the 
removal  of  the  exempt  chattels,  the  value  of  the  remain- 
der was  less  than  the  amount  due  on  the  Rosenbaum 
mortgage,  to  which  the  plaintiffs'  mortgage  was  subject. 
Therefore,  plaintiffs'  equity  of  redemption  was  valueless 
and  the  subsequent  sale  and  dispersion  of  the  property 
inflicted  no  actual  injury  upon  them.  So,  notwithstand- 
ing errors  committed  at  the  trial,  the  verdict  was  the  only 
one  which  could  rightfully  have  been  found  by  the  jury. 
The  court  might  properly  have  directed  a  verdict  for  the 
defendants,  and,  indeed,  that  was  the  legal  effect  of  the 
instruction  quoted.    The  judgment  of  the  district  court  is 


Affirmed. 
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Joseph  A.  Eime  v.  Rosell  Fbnnbb. 

Filed  Apbil  8, 1S98.    No.  7969. 

1.  Judges:  Powers  at  Chambers.    A  judge  at  chambers  possesses  no 

Jurisdiction  to  racate  or  modify  orders  or  judgments  of  the  dis- 
trict court. 

2.  Vacating  Judgments:  Pleading.    Where  a  defendant  against  whom 

a  Judgment  has  been  Irregularly  entered  moves  for  a  vacation 
thereof  under  the  provlsione  of  sections  602-611  of  the  Code  of 
Civil  Procedure,  he  must  show  that  he  has  a  defense  to  the  action. 
Such  defense,  however,  need  not  be  a  complete  and  perfect  defense 
to  the  plaintiff's  entire  claim.  A  defense  to  any  substantial  part 
of  it  will  be  sufficient  to  entitle  defendant  to  the  relief  demanded. 

8. :  .    Where  a  petition  seeking  the  vacation  of  a  Judg- 


ment Irregularly  entered  against  a  defendant  has  an  answer  at- 
tached thereto  presenting  several  defenses  to  the  plaintiff's  cause 
of  action,  the  court  cannot  strike  out  such  answer  on  the  ground 
that  all  the  defenses  pleaded  are  not  available,  and  then  dismiss 
the  proceeding  because  the  defendant's  petition  does  not  exhibit 
a  defense  to  the  action. 

Error  from  the  district  court  of  Box  Butte  county. 
Tried  below  before  Bartow,  J.     Reversed. 

R.  G.  2Vok7/iaM,  for  plaintiff  in  error. 

Thomas  Darnall  and  W.  G.  Simonson,  contra. 

Sl/LLIVAN,  J. 

Fenner  sued  Kime  in  the  county  court  of  Box  Butte 
county  and  recovered  a  judgment  against  him  for  |222.75 
and  costs  expended,  taxed  at  f  18.  Kime  appealed  ami 
caused  a  transcript  of  the  proceedings  in  the  county  court 
to  be  filed  in  the  office  of  the  clerk  of  the  district  court 
within  thirty  days  from  the  rendition  of  the  judgment 
Through  some  misunderstanding  the  clerk  did  not  docket 
the  appeal,  but  instead  entered  the  transcript  on  the  judg- 
ment record.  Thereupon  the  plaintiflT,  proceeding  on  the 
assumption  that  the  district  court  had  not  acquired  juris- 
diction of  the  cause,  at  the  next  term  filed  a  transcript  of 
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the  proceedings  and  moved  for  judgment  thereon  pursu- 
ant to  the  provisions  of  section  1011  of  the  Code  of  Civil 
Procedure.  The  trial  docket  does  not  show  that  any 
action  was  taken  on  the  motion  during  the  term,  and  the 
only  evidence  that  any  action  was  in  fact  taken  is  that 
contained  in  a  letter  of  the  presiding  judge  written  after 
the  adjournment  of  the  term  to  the  attorney  for  the 
plaintiff.     This  letter  was  filed  with  the  clerk  and  is  in 

part  as  follows: 

"O'Neill,  Nebraska,  5-26-'90. 

**Dear  Simonson:  Replying  to  yours  of  the  18th,  would 

say  the  motion  in  question  was  decided  in  your  favor, 

which  the  minutes  should  show.     •     •     • 

"Yours,  M.  P.  KiNKAiD.'* 

Assuming  that  this  communication  referred  to  the  mo- 
tion of  Fenner  for  judgment  on  the  ti*anscript  of  the 
county  court,  the  clerk  entered  on  the  journal  a  judgment 
similar  to  the  one  from  which  the  appeal  had  been  prose- 
cuted. Afterwards,  at  the  suggestion  of  the  court,  the 
defendant  filed  a  petition  asking  that  this  judgment  be 
vacated  on  the  ground  that  it  had  been  irregularly  ob- 
tained. At  the  October  term,.  1893,  to-wit,  on  October 
12,  the  cause  came  on  to  be  heard  on  the  petition,  and  the 
plaintiif  Fenner  being  in  default  of  an  answer,  the  court 
found  the  facts  stated  in  the  petition  to  be  true  and 
made  an  order  setting  aside  the  judgment  complained  of. 
Subsequently,  on  November  14,  1893,  at  his  chambers  in 
Chadron,  Judge  Bartow  made  an  order  vacating  the 
order  of  October  12  and  directed  that  Fenner  answer  the 
petition  of  Kime  within  thirty  days.  Instead  of  answer- 
ing, Fenner  filed  a  general  demurrer,  which  was  over- 
rtded  at  the  April,  1894,  term  of  the  court.  He  then 
moved  to  strike  from  the  petition  an  answer  setting  up  a 
defense  and  counter-claim  to  Fenner's  cause  of  action 
and  for  judgment  on  the  pleadings.  This  motion  was 
sustained.  Kime's  petition  was  dismissed  and  costs  to 
the  amount  of  |100  taxed  against  him.  To  reverse  this 
judgment  he  prosecutes  error. 
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The  judf^nient  is  erroneous  and  must  be  reversed.  The 
answer  attached  to  Kime's  petition  states  a  defense  to 
the  oripnal  cause  of  action,  but  it  seems  to  liave  been 
stricken  out  on  the  theory  that  it  presented  different 
issues  from  those  on  which  the  case  was  originally  tried. 
The  answer  attached  to  the  petition  for  a  vacation  of  the 
judgment  contained  a  general  denial  and  a  counter-claim. 
It  is  asserted  that  the  answer  in  the  county  court  was 
only  a  genei*al  denial.  Conceding  this  to  be  true,  the 
motion  of  Fenner  should,  nevertheless,  liave  been  over- 
ruled. If  the  answer  presented  any  defense,  partial  or 
complete,  on  which  Kime  could  rely  on  a  trial  in  the  dis- 
trict court,  it  was  sufficient.  The  court  held  that  defend- 
ant's petition,  with  the  answer  attached  thereto,  did  state 
facts  sufficient  to  entitle  him  to  have  the  judgment  va- 
cated. It  then  struck  out  the  answer  and  condemned 
the  pleading  as  insufficient.  This  method  of  procedure 
was  irregular  and  unwarranted.  The  court  could  not 
emasculate  the  petition  and  then  dismiss  the  procee<ling 
because  the  petition  in  its  emasculated  form  did  not  state 
a  cause  of  action. 

There  is  also  another  reason  why  the  judgment  is  er- 
roneous. The  order  of  October  12,  1893,  vacating  the 
judgment  in  favor  of  Fenner  has  never  been  set  aside. 
It  is  still  in  full  force  and  effect.  The  order  made  by 
Judge  Bartow  at  chambers  on  November  14,  1893,  was  a 
mere  nullity.  A  judge  at  chambers  possesses  no 
jurisdiction  to  vacate  orders  or  judgments  of  the  dis- 
trict court.  For  the  errors  indicated  the  judgment  com- 
plained of  must  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 
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William  M.  Clark  et  al.,  appellees,  v.  Harry  J. 

Hall  et  al.,  appellants. 

Filed  April  8, 1898.    No.  7919. 

L  PartnersMp:  DiBsoLrxioN  and  Accounting.  In  an  action  brought 
to  secure  a  dissolution  of  a  copartnership  and  for  an  accounting, 
no  demand  being  made  by  any  of  the  partners  for  a  reformation 
of  the  partnership  contract,  the  court  cannot,  on  Its  own  motion, 
reform  such  contract  nor  disregard  it  as  the  basis  of  the  rights 
of  the  litigants. 

2.  Constractlon  of  Contract.  Where  a  written  contract  is  the  basis 
of  an  action  and  neitbier  party  asks  for  a  reformation  thereof,  it 
is  the  duty  of  the  court  to  ascertain  its  meaning  and  enforce  it 
accordingly. 

3. :  Review:  Pbactice.    Where  on  an  appeal  it  is  evident  that 

the  trial  court  disposed  of  a  case  on  the  theory  that  the  contract 
did  not  express  the  mutual  understanding  of  the  parties  and  was, 
therefore,  unenforceable,  this  court  will  eliminate  from  the  find* 
ings  of  the  trial  court  the  errors  resulting  from  its  failure  to  con- 
strue and  enforce  the  contract  and  ord-er  the  Judgment  to  be  modi- 
fied and  entered  accordingly. 

1  Partnership:  Accounting:  Judgment  Against  Individual  Mem- 
BEBs:  Intervention  by  Creditor.  A  party  obtained  judgments 
against  C.  and  M.  on  claims  due  from  them  Individually,  but  which 
had  been  assumed  by  a  partnership  of  which  they  were  members. 
In  an  action  to  secure  a  dissolution  of  the  copartnership  and  for 
an  accoiunting  the  Judgment  creditor  intervened  and  asked  to  have 
his  Judgments  satisfied  out  of  the  partnership  assets.  Held,  That 
the  remedies  were  consistent  and  concurrent  and  might  be  prose- 
cuted together  or  In  succession,  and  a  Judgment  in  favor  of  such 
intervener  will  be  upheld. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Tibbbts,  J. 

Action  by  William  M.  Clark  and  John  H.  Mockett 
against  Harry  J.  Hall  and  Charles  E.  Hall  for  dissolution 
of  a  copartnership  and  for  an  accounting.  Eugene 
Pavre,  a  creditor,  intervened  and  asked  to  have  his  claims 
satisfied  out  of  the  assets  of  the  firm.  From  a  decree  for 
plaintiffs  and  for  intervener,  defendants  appealed.  Af- 
frmed  as  to  intervener  and  reversed  as  to  defetidants. 
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Pound  d  Burr,  for  appellants. 

Samurl  J,  Tnttle,  Charles  S.  Alletiy  anfl  Moclcett  d  Polk, 
contra. 

Sullivan,  J. 

William  M.  Clark  and  John  H.  Mockett  brou}]^ht  this 
action  against  Harry  J.  Hall  and  Charles  E.  Hall  in  the 
district  court  of  Lancaster  county  to  secure  a  dissolution 
of  the  copartnership  of  which  they  were  all  members, 
and  for  an  accounting.  The  Halls  had  been  engaged 
in  business  as  partners  in  the  city  of  Lincoln  under  the 
firm  name  of  The  Hall  Stove  &  Range  Company  for  more 
than  a  year  prior  to  April  4,  1891,  at  which  time  they 
sold  a  half  interest  in  their  business  to  Clark  and 
Mockett.  The  members  of  the  new  firm  executed  articles 
of  copartnership  which,  being  necessary  to  a  correct  un- 
derstanding of  the  main  question  presented  for  decision, 
are  here  set  out: 

"This  agreement,  made  and  entered  into  this  4th  day  of 
April,  1891,  between  H.  J.  Hall,  C.  E.  Hall,  William  3iL 
('lark,  and  John  H.  Mockett,  witnesseth:  That  whereas 
the  Hall  Stove  &  Range  Company  has  this  day  sold  a 
one-fourth  interest  in  said  copartnership  to  J.  H.  Mockett 
for  three  thousand  three  hundred  and  fifty-six  dollars 
and  ninety-seven  cents  ($3,356.97),  and  that  it  has  also 
sold  to  Wm.  M.  Clark  a  one-fourth  interest  in  said  busi- 
ness for  the  same  amount,  and  that  the  said  parties  have 
this  day  associated  themselves  together  in  business  under 
the  firm  name  and  style  of  the  Hall  Stove  &  Range  Com- 
pany, this  is  to  be  the  partnership  name  in  which  said 
firm  is  to  transact  its  business.  H.  J.  Hall  is  the  owner 
of  a  one-fourth  interest  in  said  business,  C.  E.  Hall  is 
the  owner  of  a  one-fourth  interest  in  said  business,  all 
of  said  parties  having  contributed  an  equal  amount  to 
said  copartnership,  which  is  to  continue  in  force  and 
effect  for  the  period  of  five  years,  and  are  to  engage  in 
the  manufacture  and  sale  of  ranges,  iron  castings,  and 
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any  other  manufactured  articles  which  they  may  deem 
profitable  to  said  business.  Said  J.  H.  Mockett  and 
Wm.  M.  Clark  are  each  to  pay  into  said  copartnership 
the  sum  of  three  thousand  three  hundred  and  fifty-six 
dollars  and  ninety-seven  cents  ($3,356.97),  to  be  paid  as 
follows,  to- wit:  Each  one  of  said  parties,  to-wit,  Clark 
and  Mockett,  are  to  pay  five  hundred  dollars  (|500)  each 
on  or  before  May  10, 1891,  each  of  said  parties  to  pay  the 
further  sum  of  two  thousand  dollars  (f2,000)  each  on 
June  10,  1891.  Each  of  said  parties  are  to  give  to  said 
fcopartnership  his  note  for  eight  hundred  and  fifty-six 
dollars  and  ninety-seven  cents  ($856.97), .  each  to  bear 
interest  at  the  rate  of  ten  per  cent  per  annum  until  paid. 
It  is  further  agreed  that  H.  J.  Hall  and  C.  E.  Hall  are 
each  to  be  paid  a  salary  of  fifteen  hundred  dollars  (f  1500) 
per  annum.  The  net  profits  of  said  business  are  to  be  di- 
vided one-fourth  to  each  party.  If  there  are  any  losses, 
they  are  to  be  borne  equally,  one-fourth  by  each  party. 
In  consideration  of  the  payment  to  H.  J.  Hall  and  C.  E. 
Hall  of  a  salary  of  fifteen  hundred  dollars  per  annum 
each  they  assume  and  agree  to  manage,  conduct,  and  run 
and  operate  said  business. .  The  said  J.  H.  Mockett  and 
William  M.  Clark  are  under  no  obligation  to  give  any  of 
their  time  or  attention  to  said  business  unless  they  pre- 
fer to  do  so.  The  said  business  books  of  account  are  at 
all  times  to  be  open  to  inspection  to  each  and  every  one 
of  said  partners  equally.  It  is  further  agreed  that  none 
of  the  profits  arising  from  said  business  shall  be  drawn 
out  by  any  of  the  parties  until  the  expiration  of  at  least 
one  year;  that  all  of  said  parties  consent  to  withdrawing 
of  said  profits  at  the  end  of  such  time.  In  view  of  the 
fact  that  in  the  opinion  of  H.  J.  Hall  and  C.  E.  Hall  there 
is  needed  a  larger  amount  of  capital  for  the  purpose  of 
successfully  conducting  said  business,  it  is  further  stip- 
ulated and  agreed  that  each  one  of  the  parties  to  this 
agreement  shall  contribute  an  additional  amount  of  capi- 
tal, to-wit,  eleven  hundred  and  foi-ty-thi-ee  dollars  and 
three  cents  (|1143.03).  Each  one  of  said  parties  agrees 
35 
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and  hereby  binds  and  obligates  himself  to  put  into  and 
contribute  to  said  copartnership  that  amount  of  addi- 
tional capital  on  or  before  one  month  from  April  4,  1891, 
and  any  failure  on  the  part  of  any  of  the  partners  herein 
to  pay  his  share  of  the  amount  herein  mentioned  to  be 
made,  said  partner  shall  pay  to  the  firm  ten  per  cent 
interest  on  the  amount  of  his  deficit. 

xd.  J.  xdAIjIi. 

"C.  E.  Hall. 
*'Wm.  M.  Clark. 
"j.  h.  mockett." 

The  true  construction  of  this  contract  is  the  principal 
point  upon  which  the  parties  differ.  The  Halls  contend 
that  they,  as  members  of  the  old  firm,  were  entitled  to 
receive  the  money  which  Clark  and  Mockett  agreed  to 
pay  for  an  interest  in  the  business,  w^hile  Clark  and 
Mockett  insist  that  such  money  was  to  be  paid  to  and  for 
the  use  of  the  new  firm.  In  relation  to  this  controversy 
the  trial  court  made  the  following  finding:  "That  said 
contract  is  indefinite,  uncertain,  and  ambiguous  in  its 
provisions  concerning  the  payment  of  the  money  pro- 
vided to  be  paid  by  each  of  the  plaintiffs,  whether  the 
same  should  be  paid  to  the  defendants  Harry  J.  Hall 
and  Charles  E.  Hall,  or  should  be  paid  into  and  become 
a  part  of  the  assets  of  the  new  partnership;  and  as  to 
these  provisions  in  the  said  contract  the  court  finds  that 
there  w^as  a  misunderstanding  between  the  parties  to 
the  said  agreement  as  to  the  interpretation  of  the  terms 
of  said  provisions,  and  the  minds  of  the  said  parties  did 
not  agree  thereon."  The  court  then  proceeded  to  adjust 
the  rights  of  the  parties  as  though  no  partnership  con- 
tract had  been  made.  Clark  and  Mockett  were  credited 
with  all  money  contributed  by  them,  including  what  was 
paid  as  the  purchase  price  of  a  half  interest  in  the  busi- 
ness. The  actual  value  of  the  tangible  assets  of  the  old 
Hall  Stove  &  Range  Company  was  ascertained  to  be 
$9,239.05,  and  the  Halls  were  given  credit  for  that 
amount.    They  were  also  given  credit  for  various  other 
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items  contributed  after  the  organization  of  the  new  firm. 
In  thus  disregarding  the  articles  of  copartnei-sliip  we 
think  the  court  was  in  error.  There  was  no  demand  by 
either  party  for  a  reformation  of  the  contract.  The 
court  could  not  reform  it  on  its  own  motion  nor  disregard 
it  as  the  basis  of  the  rights  of  the  litigants.  It  was  the 
duty  of  the  court  to  ascertain  its  meaning  and  enforce  it 
accordingly,  (.'asually  read,  the  instrument  seems  to  im- 
ply that  the  money  to  be  paid  by  the  appellees  should 
go  into  the  business  of  the  new  firm;  and  the  fact  that  it 
was  so  used  and  that  the  appellants  took  no  credit  there- 
for upon  the  books  of  the  partnership  gives  color  to  the 
claim  that  such  was  their  interpretation  of  the  contract. 
Nevertheless,  after  much  reflection,  we  have  concluded 
that  the  parties  intended  that  the  transaction  in  question 
should  be  governed  by  the  rule  applicable  to  ordinary 
sales,  and  that  the  purchasers  should  pay  the  purchase 
price  to  the  sellers  and  not  to  the  partnership  of  which 
the  purchasers  were  themselves  members.  This,  we 
think,  is  the  only  just  interpi-etation  which  can  be  placed 
upon  the  contract  when  read  in  the  light  of  surrounding 
circumstances.  It  appears  from  the  petition  that  before 
the  sale  the  Halls  represented  to  Clark  and  Mockett  that 
the  assets  of  the  old  firm  were  of  the  value  of  |13,427.88, 
and  that  Clark  and  Mockett  believed  the  representation 
to  be  true.  The  purchasers  then  made  the  contract  in 
question,  believing  that  they  were  securing  a  half  inter- 
est in  a  firm  the  assets  of  which  were  worth  |13,427.88. 
There  is  in  the  record  before  us  not  a  syllable  of  evidence, 
not  a  circumstance  of  any  kind,  tending  to  show  that  the 
appellees  thought  they  were  buying  an  interest  in  the 
business  of  the  Hall  Stove  &  Range  Company  for  one- 
half  of  its  actual  value.  The  Halls  made  an  inventory 
before  the  sale  to  ascertain  the  value  of  their  assets,  and 
the  fact  that  each  of  the  appellees  agreed  to  pay  for  a 
one-fourth  interest  in  the  business  exactly  one-fourth 
of  its  value,  as  shown  by  the  inventory,  is  a  persuasive? 
argument  in  favor  of  the  contention  of  appellants.     The 
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contract  recites  that  each  of  the  parties  has  contributed 
an  equal  amount  to  the  copartnership.  The  transaction 
having  been  consummated  with  a  mutual  understanding 
that  the  assets  of  the  old  firm  were  worth  f  13,427.88,  it  is 
difficult  to  comprehend  how  the  conclusion  was  reached 
that  each  had  contributed  an  equal  amount,  except  on 
the  theory  that  the  Halls  were  to  receive  for  themselves 
and  to  their  individual  use  the  monev  which  Clark  and 
Mockett  had  agreed  to  pay.  If  this  was  not  intended, 
then  the  parties  deliberately  put  into  their  contract  a 
statement  which  they  all,  at  the  time,  must  have  under- 
stood to  be  false. 

But  appellees  contend  that  the  court  was  justified  in 
disregarding  the  contract  on  the  ground  that  they  were 
induce<l  to  execute  it  by  false  representations  made  to 
them  by  the  Halls  touching  the  value  of  the  assets  of 
the  old  firm.  This  contention  is  not  based  upon  any  of 
the  numerous  findings  of  the  trial  court,  and  we  do  not 
think  the  evidence  would  sustain  such  a  finding  had  it 
been  made.  The  case  was  evidently  disposed  of  on  the 
theory  that  the  contract  did  not  express  the  mutual  un- 
derstanding of  the  parties,  and  was,  therefore,  unen- 
forceable. Eliminating  from  the  findings  of  the  trial 
court  the  errors  resulting  from  its  failure  to  construe 
and  enforce  the  contract,  we  find  the  account  between 
the  parties  to  be  as  follows:  Net  amount  paid  in  by  the 
Halls  after  the  formation  of  the  partnership,  f 2,129.51; 
total  amount  paid  in  by  Clark  and  Mockett,  |1,419.38; 
paid  by  the  Halls  in  excess  of  the  amount  paid  by  Clark 
and  Mockett,  |710.13. 

Eugene  Favre  recovered  a  judgment  in  the  county 
court  of  Lancaster  county,  January  4,  1894,  against 
(^lark,  Mockett,  and  Harry  J.  Hall  as  members  of  the 
Weir  Furnace  Company,  and  on  March  13,  1894,  he  re- 
covered another  judgment  in  the  same  court  against 
(nark,  Mockett,  Harry  J.  Hall,  and  R.  M.  Weir.  The 
items  of  indebtedness  on  which  these  judgments  were 
based  had  been  assumed  by  the  new  Hall  Stove  &  Range 
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Company,  and,  seeking  to  have  his  claims  satisfied  out 
of  the  assets  of  the  copartnership,  Favre  asl^ed  and  was 
permitted  to  intervene  in  this  action.  On  the  final  hear- 
ing he  was  given  judgment  according  to  the  prayer  of 
his  petition.  The  Halls  insist  that  this  judgment  is  er- 
roneous and  a-sk  that  it  be  reversed.  Their  contention 
is  that  by  prosecuting  the  cases  in  the  county  court  he 
irrevocably  elected  to  look  to  the  defendants  in  those 
actions  for  satisfaction  of  his  claims  and  losj:  his  right 
of  action  against  the  members  of  the  Hall  Stove  &  Range 
Company.  We  do  not  think  this  position  is  sound  or 
that  it  is  supported  by  any  of  the  authorities  cited  in 
appellants'  brief.*  It  applies  to  cases  where  a  party 
may,  in  vindication  of  his  right,  choose  between  modes 
of  procedure  bottomed  on  confiicting  theories.  The  rem- 
edies pursued  by  Favre  were  not  inconsistent.  They 
were  concurrent,  and  might  be  prosecuted  together  or  in 
succession.  They  were  grounded  on  separate  contracts — 
distinct  co-existent  rights;  and  the  attempt  to  enforce 
one  of  these  contracts  did  not  involve  a  renunciation  of 
the  other. 

As  to  the  intervener,  the  judgment  of  the  district  court 
is  affirmed.  The  judgment  in  favor  of  Clark  and  Mockett 
is  reversed  and  the  cause  remanded  with  direction  to 
the  district  court  to  enter  judgment  in  favor  of  appellants 
against  Clark  for  $177.53  and  against  Mockett  for  a  like 
amount. 

Judgment  accordingly. 


*¥o\cler  v.  Boira-y  Barings  Bank,  113  N.  Y.  450;  Priestly  v.  Fertile,  3 
Hurl.  &  Colt.  [Eng.]  977;  Scarf  t?.  Jardine,  7  App.  Cas.  [Eng.]  345;  Robb 
V.  Vos,  155  U.  S.  13. 
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Frank  E.  Moorks  et  al..  v.  State  of  Nebraska,  ex  rel. 

William  H.  Shoop  et  al. 

Filed  April  8, 1898.    No.  9724. 

1.  Metropolitan  Cities:  Removal  of  Officers.    By  section  169  of  chap- 

ter 12a  of  the  Compiled  Statutes  of  1897  the  power  to  appoint  and 
remove  officers  and  members  of  the  fire  and  police  departments 
in  citle^  of  the  metropolitan  class  is  vested  in  the  fire  and  police 
commissioners  of  such  cities. 

2.  :  .    No  member  of  the  fire  or  police  department  in  any 

such  city  can  be  discharged  for  political  reasons. 

3. :  .  Removals  deemed  necessary  for  the  proper  manage- 
ment, discipline,  or  more  effective  service  of  either  fire  or  police 
department  must  be  made  pursuant  to  such  rules  and  regulations 
as  may  be  adopted  by  the  board  of  fire  and  police  commissioners 
for  that  purpose. 

4. :  .    Before  an  officer  or  member  of  either  the  police  or 

fire  department  can  be  discharged  for  alleged  misconduct,  unfit- 
ness, dereliction  of  duty,  or  other  cause  aftecting  his  character  or 
standing  as  a  public  servant,  charges  must  be  filed  against  him 
and  he  must  be  afforded  an  opportunity  to  be  heard  in  his  defense. 

6.  :  .    But  the  right  of  an  officer  of  the  police  force  or 

member  of  the  fire  department  to  defend  against  formal  charges, 
within  the  meaning  of  the  law,  is  a  right  to  vindicate  himself  from 
an  unjust  accusation;  not  a  right  to  show  that  the  public  welfare 
requires  his  retention  in  th^  public  service  or  that  the  revenues 
at  the  disposal  of  the  board  are  adequate  for  the  payment  of  his 
salary. 

6.  :  .  The  membership  of  either  the  police  or  fire  depart- 
ment may  be  reduced  by  the  board  on  economic  grounds,  and  in 
such  case  men  may  be  dismissed  from  the  service  without  a  hear- 
ing and  without  an  opportunity  being  given  them  to  show  cause 
against  the  order  of  dismissal. 

7.  Transcript  for  Review.     The  transcript  brought  to  this  court  should 

contain  only  so  much  of  the  record  of  the  district  court  as  is  essen- 
tial to  a  correct  understanding  of  the  case. 

Error   from   the  distric*!  court  of  Douglas  county. 
Tried  below  before  Scott,  J.     Reversed. 


W.  J.  Connvlh  for  plaintiffs  in  error. 
McCoy  d  Oh  fist  id,  contra^ 
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Sullivan,  J. 

The  relators  were  police  ojfficers  of  the  city  of  Omaha, 
and  being  dismissed  from  service  applied  to  the  district 
court  of  Douglas  county  for  a  writ  of  mandamus  to  com- 
pel the  respondents,  as  members  of  the  board  of  fire  and 
police  commissioners,  to  reinstate  them.  An  alternative 
writ  was  issued,  an  answer  was  filed,  and  a  trial  had, 
which  resulted  in  the  allowance  of  a  peremptory  writ  as 
prayed.  The  respondents  complain  of  the  judgment  and 
ask  that  it  be  reversed.  The  relators  were  dismissed 
from  the  police  force  under  the  authority  of  the  following 
resolution  adopted  by  the  board:  "Whereas,  the  fund 
provided  by  the  mayor  and  the  city  council  to  maintain 
the  police  department  is  wholly  insufficient  to  pay  the 
salaries  of  the  present  police  force,  and  the  continuance 
of  the  force  now  in  the  employ  of  the  city  will  create  an 
overlap  in  an  amount  exceeding  the  sum  of  f3,400,  which 
is  wholly  unauthorized  under  the  laws  controlling  the 
action  of  the  board,  it  therefore  becomes  the  duty  of  this 
board  to  dismiss  such  a  number  of  officers  and  patrolmen 
as  will  bring  the  expenditures  within  the  limit  of  the 
funds  placed  at  its  disposal.  Therefore,  this  board  con- 
siders, finds,  and  declares  that  the  proper  management 
of  said  police  force  requires  that  the  following  officers 
and  patrolmen  be  removed  from  their  several  offices,  to- 
wit:  Sergeants,  F.  D.  Mitchell  and  R.  W.  Chamberlain; 
detectives,  E.  H.  Hemming  and  W.  W.  Oox;  patrolmen, 
W.  H.  Shoop,  E.  A.  Wilbur,  James  Kirk,  and  S.  G.  Hoff. 
It  is  therefore  ordered  that  the  foregoing  officers  and 
patrolmen  be  removed  from  their  respective  offices,  to 
take  effect  upon  and  after  September  30." 

The  contention  of  the  relators  is  that  the  adoption  of 
the  foregoing  resolution  and  the  action  taken  in  pursu- 
ance thereof  were  in  violation  of  the  provisions  of  section 
169  of  the  city  charter,  which  is  in  part  as  follows:  "All 
jmwers  and  duties  connected  with  and  incident  to  the 
p'»pointment,  removal,  government,  and  discipline  of  the 
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officers  and  members  of  the  fire  and  police  departments 
of  the  city,  under  such  rules  and  regulations  as  may  be 
adopted  by  the  board  of  fire  and  police  commissioners, 
shall  be  vested  in  and  exercised  by  said  board.  •  •  • 
The  chief  of  police  and  all  other  police  officers,  police- 
jaea  and  police  matron,  shall  be  subject  to  removal  by 
the  board  of  fire  and  police  commissioners,  under  such 
rules  and  regulations  as  may  be  adopted  by  said  board, 
whenever  said  board  shall  consider  and  declare  such 
removal  necessary  for  the  proper  management  or  dis- 
cipline, or  for  the  more  effective  working  or  service  of 
the  police  department.  No  member  or  officer  of  the 
police  or  fire  department  shall  be  discharged  for  political 
reasons,  nor  shall  a  person  be  employed  or  taken  into 
either  of  said  departments  for  political  reasons.  Before 
a  member  of  the  police  or  fire  department  can  be  dis- 
charged, charges  must  be  filed  against  him  before  the 
board  of  fire  and  police  commissioners  and  a  hearing 
had  thereon,  and  an  opportunity  given  such  member  to 
defend  against  such  charges,  but  this  provision  shall  not 
be  construed  to  prevent  peremptory  suspension  of  such 
member  by  his  superiors  in  case  of  misconduct  or  neglect 
of  duty  or  disobedience  of  orders/'  This  statute  plainly 
ve.-ts  the  power  to  appoint,  remove,  and  exercise  a  gen- 
eral supervision  over  police  officers  in  the  board  of  fire 
and  police  commissioners  of  the  city.  It  provides  that 
the  members  of  the  police  department  shall  be  subject  to 
removal  whenever,  in  the  judgment  of  the  board,  such 
removal  shall  be  necessary  for  the  proper  management, 
discipline,  or  more  effective  service  of  the  department. 
It  then  declares  that  no  officer  shall  be  discharged  for 
political  reasons,  nor  without  a  formal  accusation  filed 
with  the  board,  a  hearing  given,  and  an  opportunity 
afforded  such  officer  to  make  a  defense. 

The  respondents  having  been  dismissed  from  the  ser- 
vice without  a  hearing  or  an  opportunity  to  be  heard, 
the  (juc^stion,  and  the  only  one  presented  by  the  record  for 
decision,  is  whether  the  action  of  the  board  was  forbid- 
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den  by  the  above  quoted  provision  of  the  charter.  It  is 
not  claimed  that  the  dismissal  was  for  any  reason  other 
than  the  one  stated  in  the  resolution,  and  the  respond- 
ents in  their  answer  alleged,  and  at  the  trial  offered  to 
prove,  that  the  motive  there  assigned  was  the  true  and 
only  motive  for  the  action  taken.  But  relatoi-s  insisted, 
and  the  trial  court  ruled,  that  they  were  entitled  to  a 
hearing  regardless  of  the  grounds  upon  which  the  board 
proceeded.  We  cannot  accept  this  view  of  the  law. 
These  officers  were  not  discharged  within  the  meaning 
of  the  term  as  used  in  the  statute.  The  places  which 
they  filled  were  abrogated.  Tliey  were  not  dismissed  to 
make  room  for  others  or  because  they  were  deemed  unfit 
to  be  retained  in  the  service.  They  lost  their  places  be- 
cause* their  places  ceased  to  exist.  The  matters  recited 
in  the  resolution  as  the  basis  for  the  action  of  the  board 
can  by  no  just  inteii>retation  be  held  to  constitute  a 
charge  against  these  men.  It  imputes  to  them  no  offi- 
cial misconduct  or  dereliction  of  any  kind;  no  unfitness 
or  want  of  capacity.  It  touches  in  no  way  the  private 
or  official  character  of  any  of  them.  That  the  city  au- 
thorities failed  to  make  an  appropriation  ade<iuate  to 
the  recjuirements  of  the  police  department  is  not  a  charge? 
against  officers  whose  servicers  are  dispensed  with  for 
want  of  sufficient  funds  with  which  to  pay  their  salaries. 
The  board  mav,  undoubtedlv,  on  economic  srrounds  dis- 
miss  police  officers  without  a  hearing.  The  right  given 
to  an  officer  by  the  statute  to  a  hearing  and  an  oppor- 
tunity to  defend  is  manifestly  a  right  to  vindicate  him- 
self from  an  unjust  accusation,  and  not  a  right  to  show 
that  the  revenues  are  sufficient  to  pay  his  salary  or  that 
the  public  weal  requires  that  his  place  be  not  abolished. 
{Phillips  v.  Mayor ^  88  N.  Y.  245;  People  v.  Mayor  of  Brook- 
lyn, 149  N.  Y.  215,  43  N.  E.  Rep.  554.)  Speaking  of  the 
general  policy  of  a  statute  like  the  one  here  considered 
and  the  cases  to  which  it  wa-s  applicable,  the  New 
York  court  of  api)eals,  in  the  case  of  Tjethbridge  v. 
Mayor,  133  X.  Y.  232,  30  N.  E.  Hep.  975,  uses  the  follow- 
ing language :    "The  limitation  contained  in  this  statute 
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is  in  the  interest  of  the  public,  which  is  best  promoted 
by  keeping  in  the  service  honest  clerks  who  have  at- 
tiiined  exjierience  in  their  employment;  and  besides, 
it  is  a  matter  of  justice  to  the  employ^  himself,  whose 
summary  displacement,  and  the  appointment  of  an- 
other in  his  place,  may  give  rise  to  an  implication  of 
infidelity  or  unskill fulness  on  his  part,  which  an  ex- 
amination and  explanation  might  have  wholly  dis- 
pelled. But  no  such  reasons  exist  when  a  clerk  is  dis- 
charged from  the  public  service  because  the  moneys  ap- 
propriated by  the  body  charged  with  that  subject  are 
insuflScient  to  keep  up  the  clerical  force  to  the  standard 
which  had  obtained  when  larger  appropriations  were 
made,  or  when  for  such  cause  his  services  are  no  longer 
needed.  The  notice  is  indispensable,  and  an  opportunity 
should  be  afforded  to  the  clerk  to  make  an  explanation 
when  such  explanation  might  prevent  the  proposed  re- 
moval. It  is  quite  evident  that  the  section  applies  only 
to  cases  where  the  removal  is  proposed  to  be  made  with- 
out just  cause  personal  to  the  party,  or  when  it  is  sought 
arbitrarily,  and  without  adequate  reason,  to  substitute 
another  person  in  the  place  of  the  one  proposed  to  be 
removed." 

Counsel  for  relators  contend  that  this  court  cannot 
review  the  judgment  because  the  clerk  of  the  district 
court  failed  to  certify  that  the  record  contains  a  tran- 
script of  all  the  proceedings.  A  formidable  array  of  cases 
from  other  jurisdictions  has  been  marshaled  in  sup- 
port of  this  contention;  but  the  rule  in  this  state  has 
been  settled  the  other  way.  This  court  has  repeatedly 
held  that  the  record  brought  here  should  contain  only 
what  is  essential  to  a  correct  understanding  of^the  case. 
{Morgan  v.  Larsh,  1  Neb.  361;  Sniith  v.  Fife,  2  Neb.  10; 
Galley  v.  Galley,  13  Neb.  200;  Hilton  v.  Bachrtvan,  24  Neb. 
490.)  Our  conclusion  is  that  the  facts  stated  in  the 
alternative  writ  do  not  show  that  the  relators  are  entitled 
to  any  relief.  The  judgment  of  the  district  court  is 
therefore  reversed  and  the  proceeding  dismissed. 


BeYHHSED  and  I>ISMISSB^>, 
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NoRVAL,  J.,  dissenting. 

I  dissent  from  the  judgment  just  rendered  herein,  al- 
tliough  heartily  agreeing  with  the  majority  that  a  mem- 
ber or  officer  of  the  police  department  of  a  city  of  tlie 
metroi)olitan  class  cannot  be  discharged  from  the  service 
upon  political  grounds;  that  removals. essential  to  the 
proper  management,  discipline,  or  the  more  effective 
service  of  said  department  must  be  made  pursuant  to 
such  rules  and  regulations  as  may  be  adopted  for  that 
purpose  by  the  board  of  fire  and  police  commissioners; 
and  that  no  member  of  the  police  force  of  said  city  can 
properly  be  discharged  for  alleged  misconduct,  unfitness, 
dereliction  of  duty,  or  other  cause  affecting  his  character 
or  standing  as  a  public  servant,  except  upon  charges  pre- 
ferred against  him,  and  after  a  notice  and  hearing.  Con- 
ceding the  soundness  of  the  proposition  enunciated  by 
my  associates  that  the  services  of  a  member  of  a  police 
force  of  the  city  of  the  class  to  which  Omaha  belongs 
may  be  dispensed  with,  without  formal  charges  having 
been  made  or  an  opportunity  to  be  heard,  where  the 
ground  of  discharge  is  that  the  revenues  of  the  city  avail- 
able for  the  support  of  the  department  are  inadequate 
for  the  payment  of  his  salary,  nevertheless  the  action  of 
the  respondents  in  attempting  to  remove  the  relators 
from  their  oflBces,  in  my  judgment,  was  unauthorized 
and  illegal.  If  the  discharge  of  these  members  of  the 
police  force  was  on  ecoiiomic  grounds,  as  assumed  in  the 
majority  opinion,  the  permanent  relieving  them  of  their 
positions  by  the  board  of  fire  and  police  commissioners 
was  wholly  unwarranted.  Relators,  at  most,  could  have 
been  suspended  from  their  respective  positions  until  such 
time  as  the  funds  at  the  disposal  of  the  board  were  suffi- 
cient to  meet  the  expenses  of  the  department  without  a 
reduction  of  the  force.  (Lethbridge  v.  Mayor,  30  N.  E.  Rep. 
[N.  Y.]  975.)  The  intention  and  purpose  of  the  legis- 
lature were  to  place  the  police  department  of  a  city  of 
the  metropolitau  class  under  civil  service  rules.     This 
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is  obvious  from  the  mere  reading  of  the  provisions  of  the 
charter  governing  such  a  city.  Section  169,  chapter  12a, 
Compiled  Statutes,  declares  that  "all  powers  and  duties 
conne<»ted  with  and  incident  to  the  appointment,  re- 
moval, government  and  discipline  of  the  oflBcers  and 
members  of  the  fire  and  police  departments  of  the  city, 
under  such  rules  and  i^gulations  as  may  be  adopted  by 
the  board  of  fire  and  police  commissioners,  shall  be 
vested  in  and  exercised  by  said  board.  ♦  ♦  ♦  The 
chief  of  police  and  all  other  police  officers,  policemen  and 
police  matron,  shall  be  subject  to  removal  by  the  board 
of  fire  and  police  commissioners,  under  such  rules  and 
regulations  as  may  be  adopted  by  said  board,  whenever 
said  board  shall  consider  and  declare  such  removal  nec- 
essary for  the  proper  management  or  discipline,  or  for 
the  more  effective  working  or  service  of  the  police  de- 
partment. .*  *  *  It  shall  be  the  duty  of  said  board 
of  fire  and  police  commissioners  to  adopt  such  rules  and 
regulations  for  the  guidance  of  the  officers  and  men  of 
said  department,  for  the  appointment,  promotion,  re- 
moval, trial,  or  discipline  of  said  officers,  men  and  ma- 
tron, as  said  board  shall  consider  proper  and  necessary." 
It  is  also  enacted  that  appointments  and  removals  shall 
not  be  made  for  political  reasons.  Section  187  provides 
for  the  creation  of  a  police  relief  fund  by  assessing  each 
member  of  the  police  force  not  exceeding  a  certain  sum, 
to  be  deducted  from  the  monthly  pay  of  each  member, 
to  be  paid  into  the  city  treasury  and  to  be  used  exclu- 
sively to  relieve  members  of  the  force  when  sick  or  per- 
manently disabled,  for  funeral  expenses,  i-elief  of  their 
families  in  case  of  death,  or  for  pensions  for  those  hon- 
orably retired  from  the  service.  Other  sections  of  the 
same  act  authorize  the  investment  of  the  moneys  thus 
raised,  and  section  191  provides  for  the  pensioning  of  the 
officers  and  members  of  the  police  department  who  be- 
couje  bodily  disabled  while  in  the  line  of  official  duty,  as 
well  as  those  who  have  served  faithfully  for  a  specified 
number  of  years,  and  who  have  reached  a  certain  age. 
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These  several  provisions,  wldch  are  substantially  like 
those  contained  in  the  ])rior  act  j^overninj;-  cities  of  tlie 
njetroj)olitan  (lass,  show  that  merit  and  the  effiM-tiveness 
of  the  i)ublic  service*  should  alone  control  in  the  appoint- 
ment of  the  officers  an<l  members  of  the  police  depart- 
ment, and  that  removal  should  not  be  effected  except 
when  essential  to  the  proi)er  management  or  discipline, or 
for  the  more  effective  workings  or  service  of  the  dep^irt- 
ment.  If  members  or  officers  (rkin  be  ponnanently  dis- 
charjj;ed  or  removed  from  their  positions  without  cause, 
then  the  provisions  relating  to  pensions  are  a  delusion 
and  a  snare.  The  court  of  appeals  of  New  York,  in  dis- 
cussing a  similar  question,  in  Pcoplr  r.  Hajfdnt,  133  X.  Y. 
198,  used  this  apposite  language:  ^'The  learned  counsel 
for  the  defendant  seems  to  concede  in  his  argument  that 
the  provisions  of  section  42,  title  11,  of  the  charter, 
providing  for  pensions  to  members  of  the  police  force  on 
account  of  injury,  long  service,  or  inability  cause<l  by 
long  service  or  age,  for  the  benefit  of  themselves  or  their 
families,  constitute  a  privilege  which  attaches  to  the 
office  of  boiler  insi)ector  also,  under  the  terms  of  the 
statute.  If  this  is  so,  it  furnishes  a  very  strong  reason 
why  the  r(»lator  should  be  exemi)t  from  an  arbitrary  dis- 
missal without  cause  and  at  the  mere  will  of  the  appoint- 
ing power.  The  rights  and  privileges  of  receiving  a  pen- 
sion from  the  government,  based  upon  long  service, 
carries  with  it  the  idea  of  permanency  in  the  service  for 
which  the  pension  is  ultimately  granted.  Such  a  right 
or  privilege,  whatever  it  may  be  called,  cannot  well  exist 
with  the  power  to  defeat  it  at  any  time  before  the  expira- 
tion of  the  necessary  period  of  service  by  a  discharge  of 
the  incumbent  without  cause  and  without  notice  or  an 
opportunity  to  be  heard."  It  is  very  evident  that  em- 
ployment of  the  members  of  the  regular  police  force  can 
be  terminated  on  economic  grounds  only  by  suspension 
from  duty  and  the  dro])i)ing  of  the  names  from  the  pay- 
roll until  su<*h  time  as  the  revenuc^s  are  sufficient  to 
meet  the  expenses  of  the  department.     The  order  in  this 
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case  discloses  the  absolute  removal  or  discharge  of  re- 
lators and  not  merely  their  temporary  suspension  until 
their  services  slumld  again  be  needed,  which  action  was 
illegal  and  void.  Doubtless,  the  board  of  fire  and  police 
commissioners  may,  by  suitable  rules  and  regulations, 
provide  for  the  appointment  of  special  policemen  when- 
ever an  exigency  therefor  exists,  and  may  also  perma- 
nently dispense  with  their  services  when  no  longer  re- 
quired. 

The  statute,  as  will  be  observed,  requires  the  board  of 
fire  and  police  commissioners  to  adopt  suitable  rules  and 
regulations  governing  appointments  and  removals  of 
members  of  the  police  department.  All  dismissals  from 
the  service,  w^hether  on  the  ground  that  the  revenues  at 
the  disposal  of  the  board  with  which  to  maintain  the  de- 
partment are  exhausted,  or  because  of  misconduct,  un- 
fitness, or  dereliction  of  official  duty,  must  be  made  in 
accordance  with  rules  and  regulations  adopted  by  the 
board.  There  is  no  pretense  in  this  case  that  any  such 
rules  or  regulations  have  been  promulgated  by  the  board, 
or  that  the  employment  of  relators  was  terminated  in 
pursuance  thereof.  The  board  possesses  limited  powers, 
and  it  must  affirmatively  appear  that  it  has  acted  within 
the  scope  of  the  authority  conferred.  Presumptions  can- 
not be  indulged  in  favor  of  the  validity  of  its  acts. 

Again,  it  does  not  appear  that  relators  were  discharged 
from  their  i)ositions  on  economic  grounds.  It  is  true  the 
preamble  to  the  order  of  dismissal  recites  that  the  funds 
at  the  command  of  the  respondent  were  insufficient  to 
maintain  the  police  force  then  existing,  but  the  finding 
upon  w^hich  the  order  in  question  was  based  proceeds 
upon  a  different  ground.  It  states  "this  board  considers, 
finds  and  declares  that  the  proper  management  of  said 
police  force  requires  that  the  following  officer's  and  pa- 
trolmen be  removed  from  their  several  offices."  This  is 
equivalent  to  a  declaration  that  relators  were  discharged 
or  removed  for  some  alleged  misconduct,  unfitness,  or 
dereliction  of  duty;  yet  no  charges  were  preferred  against 
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them.    Therefore  they  could  not  be  lawfully  dismissed 
without  a  notice  and  hearing. 

It  is  said  the  relators  were  not  discharged,  but  that  the 
places  which  they  filled  were  abrogated  and  ceased  to 
exist.  This  court  ought  not  to  so  declare,  since  the 
answ^er  or  return  of  the  respondents  to  the  alternative 
writ  admits  the  removal  of  relators  from  their  several 
offices,  and  the  order  of  dismissal  states  "that  the  fore- 
going officers  and  patrolmen  be  removed  from  their  re- 
spective offices."  The  word  "removed,"  in  the  sense  em- 
ployed in  this  order,  is  equivalent  to  "discharged."  There 
is  no  averment,  nor  evidence  to  establish,  that  the  posi- 
tions were  abolished.  For  the  reasons  stated  the  judg- 
ment of  the  district  court  should  not  be  disturbed. 


Home  Fibb  Insurance  Company  v.  John  N.  Peyson. 

Filed  Apbil  8, 1898.    No.  7952. 

1.  Insurance:  Waiver  of  Condition:  Finding  of  Jury.  Where,  in  an 
action  on  a  poUcy  of  fire  insuranoe,  the  jury  find  thait  certain 
facts  are  established  by  the  evidence,  it  then  becomes  a  question 
of  law  for  the  court  to  decld'C  whether  or  not  the  facts  so  estab- 
lished warrant  a  conclusion  that  a  condition  of  the  policy  was  not 
violated. 

2. :  Occupancy.    The  term  "unoccupied,"  as  used  in  a  policy  of 

fire  insurance,  should  be  given  a  fair  and  reasonable  construction, 
such  as  was  contemplated  by  the  parties  when  the  contract  was 
made. 

3. :   .    Evidence  examined,  and  held  sufliclent  to  sustain 

the  finding  of  the  Jury  that  the  insured  property,  being  a  dwelling- 
house,  was  not  vacant  or  unoccupied  at  the  time  it  was  destroyed 
by  fire,  and  that  the  condition  of  the  policy  against  unoccupancy 
had  not  been  violated. 

Error  from  the  district  court  of  Dakota  county.    Tried 
below  before  Norris,  J.    Affirmed, 

Jacob  Fawcett,  Byron  O.  Burlank,  and  William  P.  War- 
ner, for  plaintiff  in  error. 
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Daley  d  Jay  and  Jay  d  Welty,  contra. 

Sullivan,  J. 

On  February  26,  1892,  the  Home  Fire  Insurance  Com- 
pany issued  to  John  M.  Peyson  a  policy  of  fire  insurance 
covering  his  dwelling-house  and  the  household  furniture 
therein  contained.  On  the  morning  of  June  27,  1894, 
the  property  was  wholly  destroyed  by  fire.  The  defend- 
ant refused  to  adjust  the  loss  and  Eeyson  commenced 
this  action  against  it  in  the  district  court  for  Dakota 
county.  A  trial  resulted  in  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  brings  the  record  to  this 
court  for  review. 

The  company  defended  the  action  on  the  theory  that 
the  plaintiff  had  violated  the  following  condition  of  the 
policy:  "If  the  above  mentioned  buildings  be  or  become 
vacant  or  unoccupied  and  so  remain  for  more  than  ten 
days  without  consent  indorsed  hereon,  then,  in  each  and 
every  one  of  the  above  cases,  this  entire  policy  shall  be 
null  and  void.-'  It  is  now  strenuously  insisted  that  the 
non-occupancy  of  the  premises  at  the  time  of  the  fire  and 
for  six  or  eight  months  prior  thereto  was  conclusively 
proven  and  that  the  trial  court  should  have  peremptorily 
directed  a  verdict  in  favor  of  the  defendant.  The  evi- 
dence is  voluminous  and  conflicting.  We  cannot  present 
it  here  nor  discuss  it  at  length.  It  either  establishes,  or 
tends  to  prove  the  following  facts:  That  the  insured 
building  was  situated  in  Covington,  in  this  state,  just 
across  the  river  from  Sioux  City,  Iowa,  and  was  the  home 
of  Peyson,  who  occupied  it  continuously  with  his  wife 
from  the  time  it  was  insured  until  October,  1893,  w^hen 
they  both  went  temporarily  to  Sioux  City  to  enable  Mi*s. 
Peyson  to  receive  medical  tn^atment  from  a  physician  of 
that  place;  that  they  did  not  again  regularly  occupy  the 
insured  premises,  but  that  the  phiintifif,  who  was  engaged 
in  business  both  in  Sioux  City  and  Covington,  went  there* 
frequently  and  slept  there  about  half  the  time;   that  he 
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was  never  away  from  the  house  more  than  three  days  at 
one  time  except  when  he  went  to  Chicago  or  Waterloo  on 
business;    that  after  June  1,  he  slept  in  the  house  al- 
most every  day  or  every  night;    that  between  October, 
1893,  and  June,  1894,  plaintiflf  and  his  wife  visited  their 
home  together  on   numerous  occasions,   cooked   meals 
there,  and  on  May  16  cleaned  the  house  and  spent  the 
night  there;  that  during  a  part  of  the  time  the  Peysons 
were  at  Sioux  City  they  had  a  rented  room  and  did  light 
housekeeping,  removing  for  that  purpose  a  small  portion 
of  their  household  furniture  from  Covington;   that  the 
plaintiflf  had  no  intention  of  abandoning  the  premises  as 
his  home;   that  it  was  always  furnished  and  ready  for 
use;  that  he  held  an  office  in  Covington  and  received  his 
mail  there  from  two  to  four  times  a  week;  that  Mrs.  Pey- 
son  was  sick  and  receiving  medical  treatment  most  of 
the  time  while  in  Sioux  City ;  that  on  June  11  they  gave 
up  the  room  occupied  by  them  at  that  place  and  Mrs. 
Peyson  went  to  visit  her  folks;  that  during  all  the  time 
in  question  Mr.  Hall,  a  neighbor,  had  a  key  to  the  house 
and  exercised  some  supervision  over  it.     Now  the  jury 
were  justified  in  finding,  and  we  may  assume  they  did 
find,  that  these  facts  were  established  by  the  evidence. 
Being  so  established,  did  they  warrant  the  conclusion 
reached  that  the  condition  of  the  policy  above  quoted 
had  not  been  violated?    That  is  a  question  of  law  to  be 
decided  by  the  court.     The  term  "unoccupied,"  as  used 
in  the  policy,  should  be  given  a  fair  and  reasonable  con- 
struction.   It  should  be  given  the  meaning  contemplated 
by  the  parties  when  the  contract  was  made.     While  it 
was  undoubtedly  intended  that  the  dwelling-house  in- 
sured should  be  occupied  as  the  customary  and  habitual 
place  of  abode  for  the  plaintiff  and  his  family,  it  was  not 
expected  that  there  would  be  continuous  actual  occu- 
pancy.    A  policy  of  fire  insurance  on  a  dwelling-house 
should  not  be  construeki  as  an  instrument  restraining  in 
any  manner  the  assured's  ordinary  freedom  of  action.    In 
contracting  for  indemnity  he  does  not  consent  to  become 
36 
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a  captive  in  his  own  home.  In  the  case  of  Springfield  Fire 
d  Marine  Ins,  Co.  v.  McLimans,  28  Neb.  846,  it  is  said:  "A 
party  by  effecting  insurance  upon  his  dwelling  does  not 
thereby  impliedly  agree  that  he  will  remain  on  guard  to 
watch  for  the  possible  outbreak  of  a  fire.  He  insures  his 
property  as  a  precaution  against  possible  loss.  If  he  is 
indebted,  his  duty  to  his  creditors  requires  this;  and  if 
not  in  debt,  his  duty  to  his  family  may  induce  him  to 
procure  the  insurance.  He  is  not  to  become  a  prisoner 
on  the  property,  however,  nor  to  be  charged  with  laches 
when,  in  the  pursuit  of  his  business,  health,  or  pleasure, 
he  temporarily  leaves  the  property  which  still  remains 
his  home.  The  necessity  of  most  persons  for  temporary 
absence  on  business  or  family  convenience  is  known  to 
every  one  and  must  have  been  in  the  contemplation  of 
the  insurer  when  the  policy  was  issued.  A  policy  of 
insurance  is  to  be  so  construed,  if  possible,  as  to  carry 
into  effect  the  purpose  for  which  the  premium  was  paid 
and  it  was  issued."  In  the  case  of  Hill  v.  Ohio  Ins.  Co.,  99 
Mich.  460,  58  N.  W.  Eep.  359,  it  was  held  that  a  dwelling- 
house  was  not  unoccupied  although  the. owner  had  been 
absent  on  business  nearly  two  months  at  the  time  of  the 
fire  and  had  left  home  expecting  to  remain  away  about 
four  months.  In  the  case  at  bar  there  was  very  clearly 
no  intention  on  the  part  of  the  Peysons  to  remove  from 
Covington  or  to  abandon  the  insured  premises  as  their 
home.  The  absence  of  the  family  at  Sioux  City  was 
temporary  and  not  unreasonably  extended;  and  we  feel 
constrained  to  hold  that  the  jury,  on  the  evidence,  were 
warranted  in  finding  that  the  insured  premises  did  not 
become  unoccupied  within  the  meaning  of  the  policy. 
The  judgment  of  the  district  court  is 

Affirmed. 
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Thomas  Coy  v.  Christian  Miller. 

F11.ED  April  8, 1898.    No.  7985. 

ITnauthentlcated  Bill  of  Exceptions.  A  bill  of  exceptions  cannot  be 
considered  in  the  suprenie  court  unless  authenticated  by  the  clerk 
of  the  district  court  as  part  of  the  record. 

Error  from  the  district  court  of  Phelps  county.    Tried 
below  before  Beall,  J.     Affirmed. 

J.  R.  Patrick  and  B,  F.  Smith,  for  plaintiff  in  error. 

Rhea  Bros.,  contra. 

Sullivan,  J. 

This  action  was  commenced  in  the  district  court  for 
Phelps  county  to  rt^cover  the  title  and  possession  of  cer- 
tain real  estate.  The  plaintiff  had  a  verdict  and  judg- 
ment in  his  favor  and  the  defendant  presents  the  record 
to  this  court  for  review.  The  whole  controversy  between 
the  parties  pertains  to  the  lo(*ation  of  the  divisional  line 
between  their  a<ljoiniii<;  lands;  and  the  errors  assi}]jned 
and  arguefl  in  the  briefs  of  counsel  relate  to  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict.  This  ques- 
tion we  cannot  consider  for  want  of  a  i)roperly  authenti- 
cated bill  of  exceptions.  The  cei*tificate  of  the  clerk  of 
the  district  court  attached  to  tin*  record  before  us  is  as 
follows:  "I,  L.  C.  Huck,  clerk  of  the  distiict  court  in  and 
for  said  countv  and  state  aforesaid,  do  herebv  certifv 
that  the  above  and  foregoing  is  a  true  copy  of  the  petition, 
answer,  mandate  S.  court,  stipulation,  motion,  journal 
entry,  motion  and  journal  entry  in  the  above  entitled 
cause  as  the  same  is  on  file  and  on  record  in  my  office." 
Under  repeated  decisions  of  this  court  we  are  authorized 
to  examine  documents  purporting  to  be  bills  of  excep- 
tions only  when  they  are  authenticated  by  the  certificate 
of  the  clerk  as  part  of  the  record.  (Union  P.  R.  Co.  r. 
Kinney,  47  Neb.  393;  Wood  Motcing  d  Reaping  Ma(*hine  Co. 
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V.  Gerhold,  47  Neb.  397;  CMlderson  v.  Childersm,  47  Neb. 
162;  i<pyrck  v.  Dean^  49  Neb.  66;  Merrill  v.  Equitable 
Fami  &  Stock  Improvement  Co.^  49  Neb.  198;  Yankton, 
N,  d  8.  W.  /?.  Co,  V.  State  J  49  Neb.  272;  Wax  v.  State,  43 
Neb.  18;  Skhcrling  v.  Fletcher,  47  Neb.  847;  Scott  v.  Spen- 
cer, 42  Neb.  632;  Romberg  r.  Fokken,  47  Neb.  198.)  In 
.the  case  last  cited  it  is  said:  "The  statute  requires  both 
tlie  transcript  and  the  bill  of  exceptions  to  be  authen- 
ticated by  the  certificate  of  the  clerk  of  the  district  court, 
and  we  have  no  right  to  ignore  or  disregard  its  manda- 
tory provisions."  Without  the  assistance  of  the  bill  of 
exceptions  we  cannot  determine  whether  the  verdict  rests 
on  sufficient  evidence,  and  consequently  the  judgment  of 
the  district  court  must  be 
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68   I8r|  g.  B.  STOUGH  ET  Ali.,  APPELLANTS,  V.  PONCA  MiLL  COM- 

PANY, DEFENDANT,  AND  S.  P.  MiKESELL,  INTEUVENEK 
AND  APPELLEE. 

Filed  April  8, 1898.    No.  7962. 

1.  Insolvent  Corporations:  Assets.    The  assets  of  an  insolvent  cor- 

poration constitute  a  trust  fund  In  the  hands  of  its  directors  to 
be  used  by  th-em  in  paying  corporate  debts. 

2.  :  MoBTGAGES.  A  mortgage  executed  by  an  Insolvent  corpora- 
tion to  secure  a  debt  due  from  it  to  one  of  Its  officers  or  directors  is 
illegal  and  void. 


3.  :  .    So  also  is  a  mortgage  executed  to  a  third  person  to 

secure  a  debt  for  the  payment  of  which  one  of  its  officers  or  di- 
rectors Is  personally  bound. 

4.  Corporations:  Purchaser  of  Note:  Notice  of  B^atjd:  pRmciPAi. 

AND  Agent.  One  who  buys  a  corporation  note  unlawfully  issued 
is  not  an  Innocent  purchaser  where  it  appears  on  the  face  of  the 
note  thiat  the  payee  therein  named  and  the  officer  by  whom  it  was 
executed  is  the  same  person. 

5.  :    Loan   to   Stockholders.    Where   money   Is   borrowed   by 

stcck'bolders  of  a  corporation  for  its  benefit,  and  actually  used  In 
its  business,  the  corporation  Is  legally  liable  for  the  repayment 
of  such  money. 
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Appeal   from   the  district   court  of   Dixon   county. 
Heard  below  before  Robinson,  J.    Afprincd. 

Gantt  d  Weltify  for  appellants. 

A.  E.  Barnes  and  J.  J,  McCarthy^  contra. 

Sullivan,  J. 

S.  B.  Stough,  L.  E.  Baltzley,  William  Sheflfel,  and 
Peter  Shefifel  commenced  this  action  in  the  district  court 
of  Dakota  county  to  foreclose  a  mortgage  executed  to 
their  assignor,  S.  K.  Bittenbender,  by  the  Ponca  Mill 
Company  on  July  11,  1894.  The  mill  company  was  a 
corporation  engaged  in  the  grain  and  milling  business 
at  Ponca  from  the  latter  part  of  1886  until  February  3, 
1893,  at  which  time,  its  mill  and  elevator  being  destroyed 
by  fire,  it  ceased  to  do  business.  The  mortgage  in  suit 
covered  the  entire  property  of  the  company  and  was 
given,  pursuant  to  a  resolution  adopted  by  the  board  of 
directors,  to  secure  the  payment  of  four  promissory  notes 
for  the  aggregate  sum  of  $3,400.  Each  of  the  plaintiffs 
is  the  assignee  and  owner  of  one  of  these  notes  and  all 
joined  in  this  action  to  foreclose  the  mortgage.  The 
corporation  was  duly  sei-ved  with  summons,  but  did  not 
answer  or  otherwise  appear  in  the  case.  On  his  appli- 
cation, and  without  objection  on  the  part  of  the  plain- 
tiffs, S.  P.  Mikesell,  a  creditor  and  stockholder  of  the 
corporation,  was  i)ermitted  to  intervene.  In  his  answer 
to  the  petition  ^likesell  alleged  that  the  mill  company 
was  insolvent  on  July  11,  1804,  that  there  was  no  con- 
sideration for  the  mortgage,  that  it  was  executed  by  John 
Stough  as  president  and  S.  K.  Bittenbender  as  secretary 
of  the  corporation  for  the  purpose  of  defrauding  the 
creditors  and  stockholdei-s,  and  that  the  plaintiflTs  were 
not  lona  fide  purchasers  of  said  notes.  The  trial  in  the 
district  court  resulted  in  favor  of  the  intervener.  There 
was  a  decree  canceling  the  notes  and  mortgage  and  the 
plaintiffs  have  appealed  the  cruse  to  this  court 
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Plaintiffs  first  insist  that  tlie  insolvency  of  the  cor- 
poration  is  not  established  by  the  evidence.  The  trial 
court  found  that  the  value  of  the  assets  of  the  mill  com- 
pany was  :jf4,500  and  its  liabilities  $8,500.  This  latter 
sum  included  an  item  of  ^6,000  borrowed  from  one  W.  L. 
Ogden  by  ifikesell  and  two  other  stockholders  for  the 
benefit  of  tlie  company  and  which  was  actually  used  in 
its  business.  Plaintiffs  argue  that  the  company  was  not 
diiectly  liable  to  Ogden  for  this  sum  and  therefore  it 
should  not  be  counted  as  a  liability.  But  we  think  it 
should.  The  comi)anv  received  tlie  money  and  was  un- 
der  a  le;i.al  obligatic  n  to  repay  it  either  to  Mr.  Ogden  or 
to  the  stockhol(l(»r ;  on  whose  credit  it  was  obtaine<l.  The 
finding  of  the  district  court  that  the  corporation  was 
insolvent  when  the  mortgage  to  Bittenbfnder  was  exe 
cuttnl  is  fullv  sustaine<l  by  the  evidence,  and  no  other 
conclusion  could  be  justified.  The  cor])oration  being  in- 
solvent, the  mortgage  to  Rittenbender  cannot  be  upheld. 
He  was  se<-retary  of  the  conjpany  and  one  of  its  directors. 
He  and  Stough,  as  directoi*s,  voted  for  the  resolutiou 
authorizing  the  mortgage,  and  he  and  Stough,  as  officers 
of  the  coiqmration,  executed  the  moi'tgage.  According 
to  Bittenbender's  own  evidence  the  mortgage  was  given 
to  him  in  order  to  raise  money  to  pay  certain  items  of 
indebtedness,  among  which  was  a  claim  to  himself  of 
|l,fi00  for  services,  a  claim  of  ?44r)  to  the  Security  Bank 
for  which  he  was  personally  liable,  and  a  claim  of  |330 
to  John  Stough  f(n*  services.  The  witdom  of  the  rule 
which  forbids  one  from  dealing  with  himself  while  act- 
ing as  the  agent  of  another  is  strikingly  illustratt*d  in 
this  case.  By  the  execution  of  the  mortgage  here  in 
question  the  l)re^ident  and  secretary  of  the  mill  company 
attempted  to  pay  themselves  nearly  l|2,000  for  servict^s 
alleged  to  have  been  rendered  after  the  company  had 
entirely  (*eased  to  transact  business.  The  findinjj  of  the 
district  <*ourt  that  the  mortgage  was  authorized  and 
executed  for  the  puriM)se  of  defi'auding  creditors  and 
stockholdeis  of  the  corporation  has  ample  evidence  to 
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support  it.  Indeed,  the  transaction  was  so  manifestly 
fraudulent  that  a  different  conclusion  could  not  be  ap- 
proved. But  if  the  corporation  had  been  actually  in- 
debted to  Bittenbender  and  Stough  for  services,  they 
could  not  be  permitted  to  give  preference  to  their  own 
claims.  The  corporation  being  insolvent  and  having 
ceased  to  prosecute  the  business  for  which  it  was  created, 
its  assets  became  a  trust  fund  in  the  hands  of  its  directors 
to  be  used  by  them  in  paying  the  corporate  creditors. 
(Taylor,  Private  Corporations,  sec.  G{]S;  Beach  v.  ifilkr, 
130  111.  162;  Hayufml  v,  Lincoln  Liimhcr  Co.,  64  Wis.  6S9; 
Lyon-Thatnas  Hardware  Co.  v.  Perry  t^tove  Mfg.  Co.,  88  Tex. 
468;  Hill  v.  Pioneer  Linnhcr  Co.,  113  N.  Car.  173.)  That  a 
mortgage  executed  by  an  insolvent  corporation  to  one 
of  its  own  directors  is  invalid  was  decided  by  this  court 
in  Ingtcersen  r.  Edfjecowhe,  42  Xeb.  740;  and  in  Tillson  v. 
Downing^  45  Neb.  549,  it  was  held  that  a  mortgage  given 
by  an  insolvent  corporation  to  secure  a  debt  for  which 
its  directors  are  personally  bound  is  likewise  void.  It 
foUow^s,  therefore,  that  Bittenbender  could  not  enforce 
the  mortgage.  The  plaintiffs,  however,  insist  that  they 
are  in  a  better  position,  having,  as  they  claim,  purchased 
the  notes  in  question  before  maturity  for  full  value  and 
without  notice  of  antecedent  equities.  This  contention 
cannot  be  sustained.  They  were  not  innocent  purchasers 
because  the  notes  on  their  face  showed  that  they  were 
executed  by  Bittenbender,  as  an  officer  of  the  corpora- 
tion, to  himself.  This  fact  made  it  the  duty  of  the  plain- 
tiffs to  inquire  and  ascertain  whether  the  paper  was  law- 
fiillv  issued.  {Third  Xat.  Banl'  r.  Marine  Lnniher  Co.,  44 
Minn.  65,  46  N.  W.  Bep.  145.)  Besides  the  district  court 
found — and  its  finding  is  fully  warranted  by  the  evidence 
— that  the  plaintiffs  had  actual  knowledge  that  the  notes 
and  mortgage  were  executed  without  consideration  and 
for  the  purpose  of  cheating  and  defrauding  the  creditors 
and  stockholders  of  the  corporation.  There  is  no  error 
in  the  record.    The  judgment  of  the  district  court  is  right 

and  is 

Affirmed. 
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Gail  L.  Barnes,  appellee,  v.  Victoria  George, 

appellant,  et  al. 

Filed  Apbil  8, 1898.    No.  7931. 

Appeal:  Parties:  Evidence.  'Hiere  Is  presented  no  question  on  this 
appeal  but  the  sufficiency  of  the  evidence  to  sustain  the  Judgment 
of  the  district  court  as  to  a  single  one  of  three  defendants,  and 
as  the  rights  of  the  sole  appellant  are  dependent  upon  those  of  the 
defendants  who  have  not  appealed,  tihe  Judgment*  is  affirmed. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Tibbets,  J.    Affinned, 

J.  L.  Caldicelly  for  appellant. 

F,  M.  Ilallj  contra. 

Ryan,  C. 

In  the  petition  filed  in  the  district  court  of  Lancaster 
county  bv  Gail  L.  Barnes  there  were  joined  as  defendants 
Victoria  George,  William  Elwood,  and  May  E.  Elwood. 
There  was  a  deci-ee  as  prayed  and  a  brief  has  been  filed 
by  Victoria  George  alone.  The  object  of  plaintiff's  pe- 
tition was  to  have  subjected  to  the  payment  of  a  judg- 
ment in  her  favor,  against  Victoria  George,  certain  land, 
which,  before  the  rendition  of  said  judgment,  had  been 
fraudulently  conveyed  by  Victoria  George  to  her  co-de- 
fendants. Incidentally  it  was  alleged  that  the  grantees 
of  Victoria  George,  when  they  received  the  conveyance 
just  alluded  to,  had  executed  to  her  a  mortgage  on  the 
property  conveyed,  and  that  botli  the  conveyance  and  the 
mortgage  were  made  for  the  purpose  of  defrauding  the 
creditors  of  Victoria  George,  of  whom  plaintiff  was  one. 
There  was  a  prayer  that  Victoria  George  might  be  en- 
joined from  disposing  of  said  mortgage  and  for  general 
equitable  relief.  On  the  trial  it  was  disclosed  that  Will- 
iam and  Jfay  E.  Elwood  were  the  parents  of  Victoria 
George.    One  J.  W.  Gwrge,  a  brother-in-law  of  Victoria 
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George,  was  the  only  witness  who  testified  on  behalf  of 
defendants,  and  his  testimony  went  no  further  than  the 
statement  that  the  proceeds  of  the  mortgage  in  question 
had  been  used  by  Victoria  George  in  paying  her  debts. 
There  was  no  testimony  as  to  the  history  of  the  convey- 
ance of  the  real  property  by  her,  neither  was  there  any 
evidence  as  to  the  purpose  for  which  such  conveyance 
was  made.    There  was  no  evidence  explanatory  of  the  giv- 
ing of  the  mortgage  to  her  by  her  parents.    By  failing  to 
ask  relief  as  appellants  the  grantees  have  relieved  us  of 
the  necessity  of  inquiring  into  the  bona  fides  of  the  con- 
veyance by  which  they  held  title,  and  with  regard  to  the 
regularity  of  the  j^roceedings  by  which  such  title  was 
decreed  to  be  held  subject  to  the  rights  of  plaintiff.     The 
relief  de(Teed  against  Victoria  George  was  confined  to 
directing  a  sale  of  the  real  property  which  she  had  pre- 
viously conveyed  and  was  incidental  to  that  decreed  as 
ajijainst  her  parents.     The  district  court,  we  must  there- 
fore assume,  was  justified  in  granting  against  Victoria 
George  the  relief  which  was  granted,  and  its  judgment 
in  that  regard  is 

Affirmed. 


Laura  S.  Forbes,  appellee,  v.  Edward  F.  Morearty 

bt  al,  appellants. 

Filed  Afbh.  8, 1898.    No.  8006. 

L  Bevlew:  Fatltire  to  File  Tbanscript.  The  filing  of  a  transcript 
of  a  judgment  in  the  supreme  court  later  than  one  year  after  its 
rendition  confers  no  Jurisdiction  to  enter  a  Judgment  in  said  ap- 
pellate oourt 


2. :  Transcript.    The  supreme  court  has  no  jurisdiction  to  re- 

Tieiw  an  order  not  embodied  in  a  transcript  certified  by  the  clerk 
of  the  district  court. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Wai.ton,  J.    Appeal  dismissed. 
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Edirard  F.  Morearty  and  Albert  Stoartdander,  for  ap- 
pellants. 

Wright  d  ThomaSy  contra. 

Ryan,  C. 

In  the  record  in  this  case  we  find  the  pleadings,  a  de- 
cree of  foreclosui'e,  and  a  supersedeas  bond,  but  nothing 
else  purporting  to  be  a  part  of  a  transcript  of  the  pro- 
ceedings in  the  district  court  of  Douglas  county.  There 
is  likewise  a  bill  of  excei)tions  in  which  there  are  em- 
bodied a  motion  for  an  order  for  a  writ  of  assistance,  an 
affidavit  in  supi)oii:  of  said  motion,  and  certain  orders 
made  with  respect  to  said  motion.  There  is  no  certificate 
of  the  clerk  of  the  district  court  identifying  such  motion 
and  orders  a«  a  part  of  the  record  of  the  proceedings  of 
said  court.  In  appellant's  brief  complaint  is  made  of 
the  order  granting  a  writ  of  assistance  and  of  no  other 
order  or  judgment. 

It  is  required  in  effect,  by  the  provisions  of  section  675, 
Code  of  (Mvil  Procedure,  that  to  perfect  his  appeal  a 
party  appealing  from  a  final  order  shall,  iw/rr  aZif/, procure 
from  the  clerk  of  the  district  court  and  file  in  the  office 
of  the  clerk  of  the  supreme  court  a  certified  transcript 
of  the  proceedings  had  in  the  district  court.  In  Moore  v. 
Waterman^  40  Neb.  498,  a  compliance  with  the  above  re- 
quirement was  held  essential  to  confer  jurisdiction  upon 
this  court.  (See  also  Homjland  v.  Van  Kiten,  23  Neb.  462; 
Omaha  Loan  d  Trust  Co.  v.  Aycr,  38  Neb.  891;  Record  r. 
Bnttvrfi,  42  Neb.  786;  f^chool  Difitrict  r.  Cooper,  44  Neb. 
714;  Martin  v.  Fillmore  Connty.  44  Neb.  719;  McDonald  r. 
Grah(m\  46  Neb.  406;  Otis  r.  Mntters,  46  Neb.  492;  Felber 
V,  Goodingy  47  Neb.  38;  Romberg  r.  Fokken,  47  Neb.  198; 
Union  P.  R.  Co.  r.  Kinney.  47  N(  b.  393.)  The  decree  in  this 
case  was  entered  in  the  district  court  November  28,  1893, 
and  a  transcript  thereof  was  not  fih^l  in  this  court  until 
September  21,  1895.     This  court  is,  therefore,  without 
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jurisdiction  to  enter  a  judgment  on  this  branch  of  the 
case,  and  this  appeal  is  accordingly 

Dismissed. 


John  Regier  v.  Craver,  Steele  &  Austin  and  Skandia 

Plow  Company. 

Filed  April  8, 1898.    No.  7996. 

1.  Factors  and  Brokers:  Sat.er.    A  sale,  by  a  factor,  of  goods  of  his 

principal  as  his  own  and  for  his  own  sole  ben^t  confers  no  title 
upon  the  vendee,  as  against  th«  rights  of  the  real  owner. 

2.  Conditional  Sales:  Rights  of  Subskqient  Purchaser.    A  condi- 

tional vendor  of  goods,  within  the  purview  of  section  26,  chapter 
32,  Compiled  Statutes,  when  there  has  been  no  compliance  with 
the  requirements  of  said  section  as  to  recording  the  conditional 
agreement,  does  not  retain  such  an  interest  in  the  subject  of  said 
agreement  that  he  can  maintain  replevin  against  one  who,  without 
knowledge  of  such  conditions,  has  purchased  the  goods  from  the 
conditional  vendee,  as  such,  in  possession  thereof. 

Error  from  the  district  court  of  York  county.     Tried 
below  before  Bates,  J.    Reversed  in  part. 

George  B.  France,  for  plaintiff  in  error. 

0.  I\  Ualliyau,  contra. 

Kyan,  C. 

In  the  record  of  this  case  we  find  that  the  partnership 
firm  of  Craver,  Steele  &  Austin  filed  a  pi^tition  in  the  dis- 
trict couit  of  York  county  whereby  it  claimed  the  pos- 
8e?;sion,  as  against  John  Kegier,  of  a  certain  spring 
wagon  and  an  extension  rubber  top,  the  possession  of 
which,  as  plaintiff  alleged,  the  said  defendant  wrong- 
fully detained  from  it.  To  this  petition,  by  answer,  there 
was  a  general  denial.  At  some  time  not  disclosed  it 
seems  that  the  Skandia  Plow  Company,  a  corporation, 
filed  its  petition  in  the  same  court  claiming  the  right  to 
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recover  the  poBsession  of  three  plows  and  a  lister  drill, 
wrongfully  withheld,  as  it  alleged,  by  the  said  John 
Kegier.  These  causes  seem  to  have  been  consolidated,  or, 
perhaps,  they  were  tried  as  though  the  same  questions 
were  involved  in  both.  There  was  a  separate  verdict  in 
each  instance  in  favor  of  plaintiff,  and  Regier  presents 
for  review  by  his  petition  in  error  the  judgments  based 
thereon. 

The  foundation  of  the  claim  made  by  Graver,  Steele  & 
Austin  was  a  written  contract  entered  into  on  August 
27,  1891,  between  itself  and  Oerhard  Kegier  for  sales,  on 
commission,  of  wagons  and  buggies  to  be  consigned  from 
the  former  to  the  latter.  While  Gerhard  Regier,  for  the 
purposes  above  indicated,  was  in  possession  of  the  prop- 
erty afterwqrds  replevied,  he  transferred  it,  as  his  own, 
to  his  brother,  John  Regier.  The  plows,  the  com  planter 
and  drill,  came  into  the  possession  of  Gerhard  Regier  in 
compliance  with  his  written  order  to  the  8kaudia  Plow 
Company  of  date  January  9,  1891.  This  order  was  on  a 
printed  form,  except  as  to  certain  date«  and  the  rate  of 
discount  on  goods  other  than  those  where  net  prices 
were  nameil.  In  this  order  the  prices  were  stated  to  be 
at  list  prices  thereto  annexed,  less  a  discount  of  twenty- 
five  per  cent  on  repairs  and  extras  and  thirty-five  per 
cent  on  all  other  goods  where  net  prices  were  named. 
These  prices  were  payable  by  notes  due  not  later  than 
October  1,  1891.  All  other  goods  sold  for  spring  trade 
were  payable  by  notes  due  July  1,  1891.  Goods  sold 
for  fall  trade  were  payable  by  notes  due  November  1, 
1891.  These  notes  were  to  be  given  on  receipt  of  goods, 
payable  to  the  order  of  the  Skandia  Plow  Company,  with 
exchange  on  Chicago  or  New  York.  There  were  other 
provisions  embraced  in  the  order  which  need  not  be 
specially  noticed,  for  they  tend  only  to  show  further  that 
there  was  no  bailment  but  rather  a  sale  of  the  goods 
ordered.  This  order  contained  the  following  provision : 
**It  is  also  expressly  agreed  that  the  right  and  ownership 
on  all  goods  shipped  under  this  contract,  or  their  pro- 
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ceeds,  shall  be  vested  in  the  seller  and  subject  to  its 
order  until  full  payment  shall  be  made  for  said  goods." 

The  plaintiff  in  each  case  predicated  his  right  to  main- 
tain a  replevin  action  on  a  written  contract  made  with 
Gerhard  Eegier.  In  each  instance  Gerhard  Regier  had 
obtained  i)ossession  in  j^ursuance  of  the  terms  of  a  writ- 
ten contract,  and  while  so  in  possession  had  attempted 
to  transfer  the  title,  and  had  transferred  possession,  to 
John  Regier.  There  was  no  contradiction  of  the  testi- 
mony of  John  Regier  that  he  purchased  and  paid  for  the 
replevied  goods  without  any  knowledge  of  the  contract 
between  either  plaintiff  and  Gerhard  Regier.  There  were 
introduced  in  evidence  five  chattel  mortgagee  made  by 
John  Regier,  dated  respectively  between  July  20,  1890, 
and  November  16,  1891.  Of  these,  three  were  shown  by 
his  undisputed  testimony  to  have  been  paid  though  not 
satisfied  of  record  at  the  time  of  the  trial.  There  was 
shown  to  have  been  some  disagreement  as  to  what  was 
due  on  the  claim  secured  by  another  of  these  mortgages; 
and  as  to  the  fifth,  given  by  Isaac  and  John  Regier,  the 
latter  testified  without  contradiction  that  it  was  a  matter 
to  be  paid  by  Isaac  Regier.  The  consideration  paid  to 
Gerhard  Regier  by  John  Regier,  according  to  the  testi- 
mony of  the  latter,  was  $536  in  cash  and  $1,000  by  his 
own  note.  If  these  actions  had  been  brought  on  by  rea- 
son of  a  levy  of  process  procured  to  be  issued  and  levied 
on  the  property  in  dispute  for  the  collection  of  the  debt 
owing  from  Gerhard  Regier  to  plaintiffs,  the  evidence  as 
to  the  existence  of  chattel  mortgages  made  by  John 
Regier  might  have  had  a  much  more  direct  bearing  than 
in  these  cases.  Each  of  the  present  actions  was  brought 
by  a  plaintiff  for  the  recovery  of  the  possession  of  certain 
described  property  of  which  it  claimed  to  be  the  owner. 
Of  the  contracts,  that  to  which  Graver,  Steele  &  Austin 
was  a  party  was,  in  so  far  as  the  facts  of  this  case  herein 
involved  are  concerned,  a  contract  of  employment.  In  it 
Gerhard  Regier  was  described  as  an  agent  of  Graver, 
Steele  &  Austin,  and  his  duties  as  such  agent  were  to 
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care  for  and  sell  the  goods  as  those  of  Graver,  Steele  & 
Austin,  and,  for  these  services  he  was  entitled  to  a  spe- 
cific commission  on  such  sales  as  might  be  made  by  him. 
The  contract  between  Gerhard  Regier  and  the  Skandia 
Plow  Company  we  have  already  described,  and  it  evi- 
dences a  conditional  sale  Tvithin  the  provisions  of  section 
26,  chapter  32,  Gompiled  Statutes.  The  provisions  of 
the  said  section  to  which  we  sijecially  refer  are  as  fol- 
lows: **That  no  sale,  contract,  or  lease,  wherein  the 
transfer  of  title  or  ownership  of  personal  property  is 
made  to  depend  upon  any  condition,  shall  be  valid  against 
any  purchaser  *  *  *  of  the  vendee  *  *  *  in  ac- 
tual possession,  obtained  in  pursuance  of  such  sale, 
*  *  *  without  notice,  unless  the  same  be  in  writing, 
signed  by  the  vendee,  ♦  ♦  ♦  and  a  copy  thereof  filed 
in  the  office  of  the  clerk  of  the  county  within  which  such 
vendee  ♦  ♦  ♦  resides;  said  copy  shall  have  attached 
thereto  an  affidavit  of  such  vendor  *  *  *  or  his 
agent  or  attorney,  which  shall  set  forth  the  names  of 
the  vendor  and  vendee  ♦  ♦  ♦  or  description  of  the 
property  transferred  and  the  full  and  true  interest  of  the 
vendor    ♦     ♦     ♦     therein." 

The  tests  to  be  applied  in  determining  whether  a  con- 
tract is  one  of  mere  bailment  or  is  a  conditional  sale 
within  the  purview  of  the  above  quoted  language  were 
very  fully  considei'ed  in  McChiland  v.  i<crogginy  35  Neb. 
536.  The  same  subject  was  again  under  consideration  in 
National  Cot'dage  Co,  r.  Sims,  44  Neb.  148,  and,  guided  by 
the  principles  laid  down  in  these  two  cases,  we  reach  the 
conclusion  that  the  contract  with  the  Skandia  Plow 
Gompany  was  a  conditional  sale,  while  that  with  Graver, 
Steele  &  Austin  disclosed  a  mere  bailment.  In  the  latter 
case  therefore  the  sale  to  John  Kegier  failed  to  vest  him 
with  a  title  paramount  to  the  rights  of  Graver,  Steele  & 
Austin.  The  judgment  in  favor  of  that  finn  could  not 
have  been  other  than  it  was,  and  accordingly  it  is  af- 
firmed. If  the  Skandia  Plow  Company's  attitude  as  a 
litigant  had  been  that  of  a  creditor  of  Gerhard  Regier, 
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seeking  by  appropriate  process  against  his  property  to 
enforce  collection  of  a  debt  due  from  him,  we  should  feel 
disinclined  to  interfere  with  the  verdict  ^of  a  jury  on  a 
question  of  fraud,  even  though  the  evidence  on  whicli 
such  jury  acted  might  seem  somewhat  less  than  satisfac- 
tory to  us.  But  in  this  case  the  Skandia  Plow  Company 
founded  its  rights  upon  an  agreement  of  a  class,  with 
respect  to  which,  to  be  valid,  the  statute  required  the 
performance  of  certain  conditions.  None  of  these  con- 
ditions have  ever  been  complied  with,  and  the  testimony 
of  John  Kegier  shows,  without  contnidiction,  that  he 
purchased  the  property  in  dispute  from  his  brother,  who 
was  in  possession  thereof  by  virtue  of  a  conditional  sale 
to  him  by  the  Skandia  Plow  Company,  and  that  he  then 
knew  nothing  of  the  said  conditional  contract.  In  such 
case  the  statute  provided  that  such  a  contract  as  that 
between  that  company  and  Gerhard  Regier  should  not 
be  valid.  The  Skandia  Plow  Company  could  predicate 
no  rights,  as  against  John  Regier,  upon  its  written  con- 
ditional contract  with  his  brother,  and  the  verdict  of  the 
jury  in  its  favor  was,  therefore,  unsupported  by  the  evi- 
dence. It  follows  that  the  judgment  in  favor  of  the 
Skandia  Plow  Company  must  be  reversed,  while,  as  al- 
ready indicated,  the  judgment  in  favor  of  Graver,  Steele 
&  Austin  must  be  affirmed. 

Judgment  accordingly. 


54    bll 

J.  C.  Hayes  v.  Joseph  Si.obodny.  J*J5? 

Filed  April  8, 1898.    No.  7938. 

Beplevln:  ArFiDAVix:  Verdict:  Variance.  Wh-ere,  by  his  affidavit 
in  an  action  of  replevin,  plaintiff  claimed  merely  the  right  of  pres- 
ent possession  of  a  chattel  as  the  holder  of  a  mortgage  tbiereon, 
and  by  the  verdict  upon  which  judgment  was  rendered  it  was 
found  t^at,  at  the  commencement  of  the  action,  t/be  right  of  prop- 
erty and  right  of  possession  were  in  plaintiff,  Jield,  that  th<ere  ex- 
ists such  a  material  variance  between  plaintiff's  claimed  rights 
and  those  found  in  his  favor  by  the  jury  that  a  judgment  rendered 
on  such  finding  cannot  be  sustained. 
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Error  from  the  district  court  of  Valley  county.    Tried 
below  before  Kendat.l,  t,     lierei^sed, 

Clements  Bros,  ana  Uerman  WestoveTy  for  plaintiflE  in 
error. 

A,  Norman  and  T.  L.  Hally  contra. 

Ryan,  O. 

In  the  county  court  of  Valley  county  plaintiff  filed  his 
replevin  affidavit  alleging  that  he  had  a  special  property 
in  a  dark  bay  mare;  that  said  special  ownership  and 
l)r()I)erty  were  by  virtue  of  a  chattel  mortgage  which  had 
been  executed  September  7,  1892,  by  Alexander  Osan- 
towsky;  that  said  property  was  wrongfully  detained  by 
the  defendant  Hayes,  and  that  it  had  not  been  taken  in 
execution  or  on  any  order  or  judgment  against  plaintiff, 
or  for  the  payment  of  any  tax,  fine,  or  amercement  as- 
sessed against  plaintiff  or  by  virtue  of  any  order  of  de- 
livery issued  under  chapter  11,  of  title  30  of  the  Revised 
Statutes  of  Nebraska,  or  on  any  mesne  or  final  process 
issued  against  said  plaintiff.  After  issues  had  been  duly 
joined  there  was  a  trial,  resulting  in  a  verdict  in  the  fol- 
lowing form :  "We,  the  jury,  duly  sworn  and  impaneled 
in  the  above  entitled  cause,  do  find  that  the  right  of 
propei-ty  and  right  of  possession  of  said  property  when 
this  action  was  commenced  was  in  the  plaintiff  and  assess 
his  damages  in  the  premises  at  the  sum  of  one  cent.'' 
Following  this  there  was  a  simple  judgment  in  favor  of 
plaintiff  for  the  sum  of  one  cent  and  costs.  EiTor  pro- 
ceeding, for  the  reversal  of  this  judgment,  was  prose- 
cuted to  the  district  court  of  said  county,  wherein  the 
judgment  of  the  county  court  was  affirmed.  By  a  peti- 
tion in  error  in  this  court  there  is  sought  a  reversal  of  the 
judgment  of  the  district  court.  In  his  affidavit  plaintiff 
in  the  county  court  asserted  that  he  had  merely  a  special 
i  interest  in  the  subject-matter  of  the  action  and  that  this 
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special  interest  existed  by  virtue  of  a  chattel  mortgage. 

m 

At  the  time  of  the  trial  the  replevied  property  was  in  his 
possession,  and  with  reference  to  that  property  there  was 
no  finding  as  to  the  value  of  his  possession  as  in  such 
cases  required  by  the  provisions  of  section  191a,  Code  of 
CSvil  Procedure,  but  the  finding  in  his  favor  was  of  gen- 
eral ownership  and  an  unlimited  right  of  possession.  In 
Musser  v.  King,  40  Neb.  892,  it  was  held  where  one,  by  a 
replevin  action,  as  the  owner  of  certain  property,  had 
obtained  possession  thereof,  that  he  could  not  sustain 
his  claim  of  ownership  by  proof  that  he  held  a  mortgage 
on  the  property.  This  doctrine  was  reaffirmed  and  en- 
forced in  Randall  v.  Persons,  42  Neb.  607,  Sharp  v.  John- 
8onj  44  Neb.  165,  Camp  v.  Pollock^  45  Neb.  771,  StraMe  v. 
Bank,  47  Neb.  319,  and  in  Garh^r  v.  Palmer,  47  Neb.  704. 
In  Griffing  v.  Cmiis,  50  Neb.  334,  it  was  held  that  in  re- 
plevin, where  phiintiff  bases  his  right  of  possession  of 
property  upon  a  special  ownership  therein,  he  must  in 
his  i)etition  plead  the  facts  which  create  such  special 
ownership,  else  the  pleading  will  be  fatally  defective. 
These  cases  proceed  upon  the  theory  that  a  mortgagee 
has  but  a  lien  on  the  mortgaged  property  and  that,  by 
virtue  of  such  lien,  he  cannot  be  permitted  to  assert  the 
unqualified  rights  of  a  present  owner.  The  case  under 
consideration  is  within  the  reason  of  this  rule.  The  stat- 
ute requires  the  finding  of  the  value  of  the  possession  for 
a  substantial  reason,  and  that  is,  that  when  the  lien  of 
the  mortgage  has  been  satisfied  such  mortgagee  shall  not 
be  entitled  to  any  further  rights  of  control  over  the  re- 
plevied property.  The  case  of  Gould  v.  Armagost,  46  Neb. 
897,  tends  to  illustrate  the  distinction  between  absolute 
ownership  of  chattels  and  the  rights  of  a  mortgagee  with 
respect  thereto,  for  in  that  case  it  was  held  that  an 
unconditional  tender  by  a  purchaser  of  the  mortgaged 
property  at  an  execution  sale,  of  the  entire  amount  se- 
cured by  such  mortgage  when  such  tender  was  duly 
made  after  the  maturity  of  the  debt  secured,  operated  to 
divest  the  lien  of  the  mortgage.  In  this  case  the  verdict 
37 
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was  not  responsive  to  the  issues  joined  and,  as  we  have 
seen,  the  variance  was  in  a  substantial  respect.  The 
judgment  of  the  district  court  is,  therefore, 


Reversed. 


Joseph  S.  Schott,  appellee,  v.  Thomas  J.  Machamer 

ET  AL.,  APPELLANTS. 
Filed  April  8, 1898.    No.  7992. 

1.  Fraudulent  Conveyances:  Relatives:  Evidence.    When  the  effect 

of  a  conveyance  from  one  relative  to  another  is  to  deprive  the 
vendor's  creditors  of  t'heir  just  dues,  the  transaction  will  be  closely 
scrutinized. 

2.  :  Husband  and  Wife:  Creditors:   Burden  of  Proof.    In  a 

suit  between  a  wife  and  a  creditor  of  her  husband  concerning: 
property  transferred  to  her  by  him  after  the  contracting  of  indebt- 
edness by  him  the  burden  of  proof  is  on  the  wife  to  establish  the 
bona  filU's  of  the  transfer  of  the  property  to  her. 

3.  Creditors'  Bill:  Judicial  Sale:  Title  of  Purchaser.    In  an  equita- 

ble action  to  subject  certain  real  property  claimed  by  the  wife  to 
the  payment  of  certain  judgments  against  her  husband  the  decree 
found  for  plaintifiT,  ascertained  and  established  the  amounts  due  on 
the  judgments,  and  directed  the  sherifiT  to  sell  the  real  property 
as  upon  execution.  Held,  That  a  sale  under  the  decree,  rather 
than  upon  the  executions,  vested  title  in  the  purchaser. 

Appeal  from  the  district  court  of  Hamilton  county. 
Heard  below  before  Bates,  J.     Affirmed. 

Jerome  H.  Smith  and  E.  J.  Hainer,  for  appellants. 
Howard  M.  Kellogg,  eontra. 

Eyan,  C. 

Joseph  S.  Schott  recovered  two  judjrments  against 
Thomas  J.  Machamer  in  the  county  court  of  Hamilton 
county.  lYansrripts  of  these  judgments  were  filed  in 
the  office  of  the  clerk  of  the  district  court  of  said  eountv 
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and  entered  on  the  judgment  record  of  said  district  court, 
wherein,  subseijuently,  proceedings  were  comnieu(*ed  to 
subject  to  the  payment  of  said  judgments  the  southwest 
quarter  of  the  southeast  quarter  of  section  2,  township 
10  nor-th,  range  6  west,  sixth  principal  meridian.  \Yhen 
the  eijuitable  action  was  tried  Afary  E.  Maehamer,  the 
wife  of  Thomas  J.  Maehamer,  held  the  title  to  said  forty- 
acre  tract,  and  by  the  judgment  of  the  district  court  this 
land  was  subjected  to  the  payment  of  the  above  judg- 
ments. 

The  indebtedness  evidenced  by  the  above  two  judg- 
ments was  incurred  by  Thomas  J.  Maehamer  purchasing 
from  Joseph  S.  Schott  certain  merchandise  for  the  retail 
trade  which  Mr.  Maehamer  was  carrying  on  in  Aurora. 
A  portion  of  these  goods,  and  such  others  as  composed 
his  stock  in  trade,  were,  by  Thomas  J.  Maehamer,  ex- 
changed for  the  forty-acre  tract  above  described.  The 
deed  which  vested  the  title  to  this  land  in  Thomas  J. 
Maehamer  was  dated  September  4,  1893.  Thomas  J. 
Maehamer  and  his  wife,  Mary  E.  Maehamer,  by  deed  of 
date  September  21, 1893,  conveyed  said  land  to  Aaron  E. 
Maehamer,  brother  of  Thomas,  by  whom  and  his  wife 
there  was  executed  a  deed  bv  which  the  title  was  vested 
in  the  aforesaid  ^fary  E.  Maehamer,  September  28,  1893. 
On  the  trial  the  efforts  of  Mi*s.  Maehamer  were  directed 
to  endeavoring  to  prove  that  the  intention  of  herself  and 
her  husband  was  to  have  the  deed  in  the  first  instance 
made  direr^tlv  to  her  and  that  when  the  failure  to  do  so 
was  realized  she  and  her  husband,  as  they  both  testified, 
conveycHl  to  Aaron  E.  Maehamer,  for  the  purpose  of  hav- 
ing the  title  afterward  vested  in  Mary  E.  ^Maehamer. 
There  was  evidence  of  herself  and  her  husband  that 
while  the  marriage  relation  existe<l  between  them  she 
had  conducted  a  hotel  and  a  restaurant  business  and  so 
had  acquired  considerable  means,  which  were  invested 
in  real  property  in  the  joint  names  of  Thomas  J.  and 
Mary  E.  Maehamer  and  that,  when  this  was  sold  a  part 
of  the  proceeds,  in  the  form  of  cash,  was  received  by  Mr. 
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Machamer  for  her  use  and  benefit.  This  money  was  the 
consideration  for  the  conveyance  of  the  property  involved 
in  this  case  to  Mrs.  Machamer,  according  to  her  ovrn  tes- 
timony and  that  of  her  husband. 

In  this  state  the  question  of  fraudulent  intent  is  always 
a  question  of  fact  and  not  of  law.  (Ck)mpiled  Statutes,  ch. 
32,  sec.  20;  Campbell  v.  Bank,  49  Neb.  143;  Goldsmith  v. 
Erickson,  48  Neb.  48.)  A  married  woman  is  entitled  to 
receive  payment  in  property,  or  otherwise,  of  a  debt  due 
her  from  her  husband.  While  this  is  true,  it  is  just  as 
true  that  the  burden  is  on  the  wife  to  establish  the  honn 
fides  of  a  transfer  of  property  from  hei'  husband  to  her- 
self, when,  in  a  suit  with  one  of  her  husband's  creditors, 
the  matter  litigated  is  the  respective  rights  of  the  liti- 
gants with  respect  to  such  property.  {Melick  v.  Varrwy, 
41  Neb.  105;  Brownell  v.  Stoddard,  42  Neb.  177.)  In  Stein- 
kraus  v.  Korth,  44  Neb.  777,  it  was  held  that  where  prop- 
erty is  conveyed  from  one  relative  to  another  as  a  pay- 
ment of  a  past  due  indebtedness  and  thereby  creditors 
of  the  party  making  the  conveyance  are  deprived  of  their 
just  dues  and  claims  the  transaction  will  be  scrutinized 
very  closely  and  its  hona  fides  must  be  clearly  established. 
This  proposition  was  likewise  enforced  in  Plumnwr  v. 
Rummel,  26  Neb.  147.  It  would  subserve  no  useful  pur- 
pose to  recapitulate  the  evidence  in  this  case.  The  cir- 
cumstances above  recited  were  such  that  under  the  rules 
stated  the  burden  of  the  proof  was  on  the  wife  to  estab- 
lish the  bona  fi^des  of  the  transfers  under  which  she 
claimed  title,  and  we  cannot  say  that  the  district  court 
erred  in  its  conclusion  that  the  proofs  failed  to  meet  this 
requirement. 

The  sale  of  the  property  was  made  by  the  sheriff  under 
the  decree  which  was  herein  entered.  In  this  decree 
there  were  general  findings  in  favor  of  plaintiff  and  that 
the  deeds  whereby  the  title  to  the  property  in  controversy 
was  vested  in  Mary  E.  Ma(*hamer  were  executed  with  in- 
tent to  defraud,  hinder,  and  delay  the  creditors  of  Thomas 
J.  Machamer.     There  was  also  a  finding  of  how  much 
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was  due  plaintiff  from  Thomas  J.  Machamer  on  the  two 
judgments  above  referie<l  to  as  having  been  rendered 
against  him  in  the  county  court.  This  was  followed  by 
the  following  language:  "It  is  therefore  considered  by 
the  court  that  said  dee<ls  hereinbefore  referred  to,  and 
each  of  them,  be,  and  the  same  are  hereby,  vacated,  set 
aside,  and  annulled,  and  that  said  land  be  subjected  to 
the  payment  of  the  judgments  set  out  in  the  petition,  and 
the  sheriff  of  said  Hamilton  county  is  hereby  directed  to 
proceed  as  upon  execution  to  sell  said  land  and  to  bring 
the  proceeds  into  court  to  await  its  further  orders."  It 
may  be  conceded  that  when  the  obstruction  to  the  sale  of 
the  land  on  executions  issued  on  the  judgments  .rendered 
by  the  county  court  had  been  removAl,  a  proper  practice 
would  have  been  to  sell  on  these  executions.  In  the  case 
under  consideration  the  district  court  had  jurisdiction 
of  the  parties  and  of  the  subject-matter  of  the  action,  and, 
having  such  jurisdiction,  ascertained  and  declared  the 
amounts  for  the  satisfaction  of  which  the  sale  should  be 
made  and  required  the  sheriff  to  conduct  the  sale  as  on 
execution.  A  sale  conducted  under  this  decree  was  ef- 
fective to  confer  title  on  a  purchaser  thereat  and  the  dis- 
trict court  proi^erly  so  ruled  on  the  motion  for  confirma- 
tion.   The  judgment  of  the  district  court  is 

Affirmed. 


H.  A.  Merrill,  appellant,  v.  Joanna  C.  Wright  et  al.,    ^    ^,^ 

'  I  64    517 

APPELLEES.  M   104 

Piled  April  8, 1898.    No.  7970. 

Foreclosure  of  Tax  Liens:  Petition:  Amendment:  Statute  of  Limita- 
tions. Wbere  the  origrinal  petition  for  the  foreclosure  of  tax  liens 
upon  property  purchased  at  sales  for  taxes  was  defective  merely 
in  the  amission  of  averments  of  the  levy  and  assessment  of  such 
taxes,  the  filing  of  an  amended  petition  whereby  such  averments 
■were  supplied,  held,  not  to  be  the  commencement  of  the  action  in 
such  sense  as,  meanwhile,  to  permit  the  runniiig  of  the  statute 
ot  limltaUooa. 
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ArPEAL  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ambrose,  J.    Reversed. 

Henry  W.  Pvnnock,  for  appellant. 

Oiiy  R.  C.  Read,  William  D.  Beckett^  and  Andrew  Becins, 
cotitra. 

Ryan,  C. 

There  has  already  been  an  opinion  filed  in  this  case  in 
which  the  {general  nature  of  the  action  was  fully  de- 
scribed. There  was  a  reversal  of  the  judgment  in  favor 
of  Merrill  because  in  the  petition  there  was  neither  aver- 
ment nor  proof  of  tlfle  existence  of  a  levy  or  assessment 
of  the  taxes  for  the  amount  of  which  Merrill  had  obtaine<l 
judgment.  {Merrill  r,  M'ri(/ht,  41  Xeb.  351.)  After  the 
cause  had  been  remanded  to  the  district  court  of  Douglas 
county  for  further  proce<Hlings  leave  was  given  to  amend 
the  petition,  and  on  December  (5,  1894,  there  was  filed 
an  amended  petition  in  which  were  containe^l  averments 
of  a  due  levy  and  assessment  of  taxes.  To  this  amended 
petition  the  defendants  answered  that  the  filing  of  this 
amended  petition  was  the  commencement  of  the  action, 
and  that  as  the  sales,  upon  which  plaintiff  founded  the 
right  to  a  foreclosure  of  tax  liens,  had  taken  place  more 
than  four  yeai-s  before  su(*h  alleged  commencemt^nt  of 
the  action  i)laintifF's  rights  wei'e  barred  by  the  statute  of 
limitations.  It  seems  that  after  issues  had  been  joined 
subseciuent  to  the  filing  of  the  amended  petition  the  cause 
came  on  for  trial  and  that  an  objection  to  the  introduc- 
tion of  evidence,  or  to  something  else  of  the  nature  of 
which  the  record  is  silent,  but  by  which  was  invoked  the 
statute  of  limitations,  was  sustained  and  the  action  was 
dismissed  by  the  court.  The  plaintiff  alone  has  appealed, 
and  we  have  so  far,  and  hereinafter  shall,  confine  our- 
selves strictly  to  a  consideration  of  the  complaints  of  that 
litigioit. 

r  Is  insisted!  by  appellees  that  this  court,  in  Merrill  v. 
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Wrighty  supra,  held,  in  effect,  that  the  petition  was  a 
nullity.  We  do  not  so  understand  the  opinion.  The 
only  proof  offered  by  plaintiff  in  the  district  court  to 
sustain  the  right  to  foreclose  the  tax  liens  acquired  by 
purchase  at  tax  sales  was  the  treasurer's  certificate  of 
purchase.  The  averments  of  the  petition  were  consist- 
ent with  this  theory,  and  it  was  held  that,  in  view  of  the 
failure  to  prove,  and  of  the  omission  to  plead,  the  levy 
and  the  assessment  of  the  taxes  of  which  the  lien  was 
sought  to  be  foreclosed,  the  judgment  could  not  be  sus- 
tained. The  action,  however,  was  for  the  same  relief 
prayed  in  the  amended  i)etition,  but  in  the  original  i)eti- 
tion  sufficient  facts  to  entitle  plaintiff  to  that  relief  were 
not  stated.  The  argument  of  the  appellees  is,  however, 
that  because  of  this  failure  the  petition  must  be  treated 
as  though  it  was  an  absolute  nullity;  in  other  words,  as 
though  no  petition  had  ever  been  filed.  From  this  prin- 
ciple and  its  attempted  application  it  would  of  necessity 
result  that  no  amendment  could  be  made  upon  a  general 
demurrer  being  sustained  to  a  petition.  The  rules  of  the 
<'ode  of  Civil  Procedure  are  not  thus  inflexible.  Section 
144  of  this  Code  provides  that  amendments  may  be  made 
of  any  pleading,  inter  alia^  by  inserting  other  allegations 
material  to  the  ca*se,  and  by  section  145  it  is  required 
that  the  court,  in  every  stage  of  an  action,  shall  disregard 
any  error  or  defect  in  the  i)lea(lings  or  proceedings  which 
do  not  affect  the  substantial  rights  of  the  adverse  party; 
We  therefore  conclude  that  the  bar  of  the  statute  of  limi- 
tations was  not  well  pleaded,  and  the  judgment  of  the 
district  court  dismissing  the  action  of  said  appellant  is 

accordingly 

Reversed. 
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H.  0.  MoKlBBBN  HT  Ali.  V.  A.  S.  HARRIS. 

Fujbo  APBUi  8, 1898.    No.  7977. 

1.  Justice  of  the  Peace:  Bnx  of  Pabticulabs:  Review.  In  error  pro- 
eeedings  It  will  not  be  aBsumed  that  no  bill  of  partlcalars  had  been 
filed  with  a  justice  of  the  peace  before  he  rendered  the  judgement 
assailed,  when,  before  said  Judgment,  no  such  question  was  raised. 

2. :  Indobsement  on  Summons:   Review.    In  error  proceedings 

prosecuted  by  a  defendant  to  procure  tbe  reversal  of  a  judgment 
rendered  against  him  on  default,  by  a  justice  of  the  peace,  prejudi- 
cial error  will  not  be  presumed  from  the  mere  fact  that  tho  in- 
dorsement on  the  summons  was  that  judgment  in  case  of  default 
would  be  for  a  certain  sum  with  interest,  wtien  on  the  face  of  the 
summons  there  was  a  recitation  that  interest  was  claimed  at  ten 
per  cent  per  annum,  this  rate  with  the  principal  justifying  a  judg- 
ment in  excess  of  that  actually  rendered. 

Error  from  the  district  court  of  Dawson  county. 
Tried  below  before  NnviLiiE,  J.    Affirmed. 

E.  A.  Cook,  for  plaintiffs  in  error. 
Warrington  &  Stewarty  contra. 

Ryan,  0. 

This  proceeding  is  for  the  review  of  allep:ed  errors  in 
the  rendition  of  a  judgment  against  plaintiffs  in  error  by 
a  justice  of  the  peace  of  Dawson  county.  It  is  first 
urged  that  his  transcript  fails  to  show  that  the  justice  of 
the  peace  had  before  him  any  evidence  when  he  ren- 
dered judgment  The  recitations  of  the  docket  entry 
with  reference  to  this  branch  of  the  case  were  as  follows: 
"December  16, 1893.  Defendants  having  failed  to  appear 
at  1  o'clock  P.  M.,  and,  for  one  hour  thereafter,  having 
made  default,  and  this  cause  coming  up  for  hearing  on 
plaintiflf's  evidence,  I  find  for  the  plaintiff."  We  cannot 
assume  that  there  was  no  evidence  in  the  face  of  this 
recitation  to  the  contrary.  It  is,  however,  insisted  that 
this  recitation  does  not  disclose,  and  that  by  no  other 
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means  was  it  disclosed,  that  there  was  on  file,  or  in  the 
possession  of  the  justice  of  the  peace,  a  bill  of  particular 
OP  anything  that  should  be  assumed  to  be  a  sufficient 
substitute  therefor.  If  there  was  anything  in  this  propo- 
sition it  should  have  been  urged  before  judgment.  By 
the  service  of  summons  in  a  case  duly  docketed  the  jus- 
tice of  the  peace  acquired  jurisdi(*tion  of  the  persons  of 
the  defendants,  and  any  irregularity  in  the  exercise  of 
that  jurisdiction,  to  be  available  in  error  proceedings, 
should,  in  the  proper  time,  have  been  challenged. 

It  is  insisted  that  the  judgment  was  for  a  larger  sum 
than  the  indorsement  on  the  summons  showed  that  judg- 
ment would  be  taken  for,  in  case  of  a  default.  On  the 
face  of  the  summons  there  were  recitations  that  the  suit 
was  for  the  recovery  of  judgment  for  fllO.GO,  evidenced 
by  a  promissoi'y  note,  duly  described,  with  interest  at  ten 
per  cent  per  annum  from  ilarch  4,  1893.  The  indorse- 
ment on  the  summons  was  as  follows:  "If  the  defendant 
fail  to  appear,  the  plaintiff  will  take  judgment  for  the 
sum  of  f  11 0.60,  together  with  interest  thereon  from  the 
3d  day  of  March,  1S93."  The  judgment  was  for  |118.48, 
which  is  less  than  plaintiff  was  entitle<l  to  if  the  interest 
had  been  reckoned  at  ten  per  cent  per  annum.  It  was 
in  excess  of  the  principal  and  interest  thereon  reckoned 
at  seven  per  cent.  In  this  proceeding  it  should  not  be 
assumed  that  there  was  prejudicial  error  in  resorting  to 
the  express  recitations  on  the  face  of  the  summons, 
which  defined  the  rate  of  interest  demanded,  where  the 
indorsement  did  not  assume  to  do  more  than  state  that 
interest  should  be  included  in  the  judgment  if  rendei'ed 
by  default.  The  judgment  of  the  district  court  of  Daw- 
son county,  which  was  in  consonance  with  these  views, 

is,  therefore, 

Affikmed. 
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Omaha  Fire  Insurance  Company  v.  Anna  Sinnott. 

Filed  April  8, 1898.    No.  7953. 

Insurance:  Unoccipied  House:  Evipence:  Review.  Where  a  tenant 
had  only  removed  a  portion  of  his  furniture  from  an  insured  tene- 
ment house  at  the  time  of  its  destruction  by  fire,  the  finding  of  a 
Jury  adverse  to  the  contention  of  the  insurance  company  that  at 
the  time  of  the  loss  the  house  was  unoccupied,  in  violation  of  the 
terms  of  the  policy,  will  not  l>e  disturbed  as  being  without  suffi- 
cient  evidence  to  sustain  it. 

Error   from    the   district    court   of   Dakota    county. 
Tried  below  before  NoRUis,  J.     Affirmed. 

Jacob  Fau'cvtt  and  Williatn  P.  Warmr^  for  plaintiff  in 
error. 

J.  J.  McCarthy,  contra. 

Kyan,  C. 

There  was  a  judgment  in  the  district  court  of  Dakota 
county  for  the  value  of  a  house  destroyed  bv  tire,  on 
which  house  the  defendant  in  error  held  a  policy  of  in- 
surance, issued  by  the  plaintiff  in  error.  In  the  policy, 
as  well  as  in  the  original  petition,  the  lots  on  which  the 
insured  house  stood  were  described  as  lots  1  and  2,  block 
12,  in  Jackson.  The  correct  description  was  lots  1  and 
2,  block  12,  Hedge's  Addition  to  Jackson.  After  issues 
had  been  joined,  the  plaintiff  in  the  district  court  ob- 
tained leave  to  file  an  amendment  to  her  petition.  In 
this  amendment  she  I'ecited  that,  in  the  policy,  the  house 
had  been  described  as  standing  on  lots  1  and  2,  block  12, 
Jackson,  by  mistake  and  inadvertence,  and  that  the  true 
description,  and  the  one  intended,  was  lots  1  and  2, 
block  12,  Hedge's  Addition  to  the  town  of  Jackson. 
There  was  in  the  amendment  a  prayer  for  the  reforma- 
tion of  the  policy  so  as  to  exjiress  the  real  intention  of  the 
j)arties  thereto.     To  this  amendment  there  was  no  au- 
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swer,  and  the  district  court  properly  treated  the  aver- 
ments thereof  as  being  uncontradicted. 

The  chief  complaint  of  the  insurance  company  is  that 
there  was  a  warranty  by  the  insure<l  tliat  her  house  was, 
and  sliould  continue  to  be,  occupied,  and  that  this  war- 
ranty was  broken  by  reason  of  the  house  beccmiing  unoc- 
cupied before,  and  continuing  to  be  vacant  until,  the  fire. 
The  evidence  most  favorable  to  this  contention  was,  in 
effect,  that  while  the  policy  was  in  force,  to-wit,  about 
July  11,  1894,  the  owner  of  the  insured  property  notified 
her  tenant  to  vacate  it;  that  immediately  thereafter  the 
tenant  began  to  remove  his  furniture  to  another  house, 
to  whidi  he  went  with  his  family.  When  the  fire  took 
place,  however,  he  had  not  yet  removed  his  cook-stove 
and  some  other  personal  property.  Under  these  condi- 
tions we  cannot  say  that  the  jury  improperly  concluded, 
fi*om  a  consideration  of  the  evidence,  that  the  house  was 
not  unoccupied  at  the  time  of  the  fire.  The  testimony 
was  that  the  loss  was  total,  and  the  provisions  of  the 
valued  policy  law  were,  therefore,  held  properly  appli- 
cable.    The  judgment  of  the  district  court  is,  therefore, 


Affirmed. 


Geokge  Warren  Smith  v.  Frank  B.  Kennard. 

Filed  Apbil  8, 1898.    No.  7855. 

1.  Bulings  on  Evidence:  Assignments  of  EjBbor.    The  action  of  a  dis- 

trict court  in  admitting  or  excluding  evidence  on  the  trial  cannot 
be  reviewed  by  the  supreme  court  unless  such  action  is  specifically 
assigned  here  in  tih<e  petition  in  error. 

2.  Instructions:  Exceptions.    The  action  of  a  district  court  in  giving 

or  refusing  instructions  must  be  excepted  to  at  the  time  or  the 
exception  will  be  unavailing. 

3. :  :  Time.    Certain  instructions  were  given  and  refused 

at  the  trial.  Two  days  afterward  exceptions  were  noted  to  the 
ruling  of  the  court*    Beldf  That  the  exceptions  came  too  late. 
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4.  Party  Wall:  Cost  or  Ck)K8TKncnoi?.  The  Bubst&nce  of  the  answer 
of  the  defendant  in  error  set  out  in  the  opinion  and  held  to  state 
a  defense. 

6.  Payment.  Facts  in  referenoe  to  a  payment  made  reviewed,  and  the 
payment  held  a  voluntary  one. 

6.  Party  Wall:  Construction  of  Contract.  Provisions  of  a  party- 
wall  contract  and.  a  lease  considered  and  the  rights  and  liabilities 
of  the  parties  thereunder  determined. 

7. .    Evidence  examined,  and  held  to  sustain  the  finding  of  the 

Jury. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J.    Affirmed. 

Kennedy,  Oilhert  d  Anderson,  for  plaintiff  in  error. 

Kennedy  &  Learned^  contra. 

Ragan,  0. 

In  1885  William  E.  Clarte  owned  the  east  one-third  of 
lot  6,  in  block  158,  in  the  city  of  Omaha,  Immediately 
east  of  this  lot  was  lot  7,  in  said  block,  owned  by  George 
Warren  Smith.  On  this  date  Clarke  was  about  to  erect 
a  building  upon  his  lot  and  a  contract  in  writing  was 
then  made  between  Clarke  and  Smith  and  placed  of  rec- 
ord in  the  office  of  the  register  of  deeds  of  Douglas 
county.  This  contract  provided  that  Clarke,  in  con- 
structing the  east  wall  of  his  building,  might  place  one- 
half  of  said  wall  on  Smith's  lot,  and  that  such  wall, 
wlien  constructed,  should  be  and  remain  a  party  wall  for 
the  use  of  said  contracting  parties,  their  heirs  and  as- 
signs. The  contract  also  provided  that  in  case  Smith, 
his  lieirs  or  assigns,  should  build  upon  said  lot  7,  he 
should  be  at  libei-ty  to  use  said  wall  as  the  west  wall  of 
the  building  constructed,  and  in  case  he  did  so,  he  should 
pay  to  Clarke  a  certain  proportion  of  the  value  or  cost 
of  the  part  of  the  party  wall  used.  After  the  execution 
of  this  contract  Clarke  constructed  a  building  on  his  lot, 
one-half,  if  not  more,  of  the  east  wall  of  which  stood  on 
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Smith's  lot.  In  18S1)  Smitli  lease<l  hiR  lot  to  Frank  B. 
Kennard  for  a  tenn  of  fifteen  j^ears.  This  lease  was  in 
writin}»:  and  was  nia<h^  "subject  to  one  or  more  party- 
wall  ccmtracts  made,  or  wliich  may  be  made,  by  the  lessor 
at  any  time  duiinji.-  the  rontinuanee  of  this  indentui'e,  the 
lessor's  covenants  and  a}>:reements  in  which  party-wall 
contracts  the  lessee  hereby  assumes  and  ajj[rees  to  per- 
foiTn."  By  the  terms  of  his  letise  Kennard  had  the  right 
to  construct  a  buihling  upon  the  leased  lot,  and  at  the 
lease's  expiration  the  right  to  remove  from  the  lot  any 
building  constructed  theivon,  unless  the  lessor  should 
exercise  his  election  to  purchase  the  building  at  a  value 
then  fixed  thereon  by  arbitration.  Kennard  took  pos- 
session of  this  lot  some  time  in  May,  1889,  and  during 
that  year  erected  thereon  a  brick  building,  and  in  so 
doing  he  us-^hI  a.  j)art  of  this  p^irty  wall.  Subsequently 
Clarke  demanded  of  Kennard  i)ay  for  the  portion  of  the 
pai-ty  wall  use<l  by  him.  Kennard  refuse<l  to  make  this 
payment,  and  Clarke  demanded  it  of  Smith,  who  paid  the 
value  of  the  party  wall  used  by  his  tenant,  and  in  the 
district  court  of  Douglas  county  brought  this  action 
against  Kennard  to  recover  the  amount  paid  to  Clarke. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
Kennard,  and  Smith  has  filed  a  petition  in  error  in  this 
court  to  review  the  judgment. 

1.  Complaint  is  made  here  of  the  action  of  the  district 
court  in  the  admission  and  exclusion  of  certain  evidence 
on  the  trial.  We  cannot  review  these  complaints,  be- 
cause they  are  not  specifically  assigned  in  the  i)etition 
in  error. 

2.  Other  complaints  relate  to  the  action  of  the  district 
court  in  giving  and  refusing  to  give  certain  instructions. 
We  cannot  review  these  complaints  because  plaintiff  in 
error  took  no  exceptions  to  the  action  of  the  court  in 
giving  and  refuhin,:  to  give  the  instructions  com- 
plaine^l  of  at  the  time.  The  case  was  submitted  to  the 
jury  on  June  27,  and  the  record  discloses  that  the  plain- 
tiff in  eri*or  filed  exceptions  to  the  instructions  com- 
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plained  of  on  tli^  30tli.  This  was  too  late.  The  action 
of  a  court  in  j?ivinj»:  or  n^fusing  an  instruction  must  be 
excepted  to  at  the  time  the  instruction  is  ji^ven  or  refusetl, 
or  the  action  of  the  court  cannot  be  reviewed. 

3.  The  only  defense  of  Kennard  to  this  action  which 
the  district  court  submitted  to  the  juiy  was  the  follow- 
ing: Kennard  claimed  that  when  he  went  into  possession 
of  the  leased  lot  for  the  puri>(>se  of  erecting  a  building 
thereon  he  discovered  that  more  than  one-half  of  the 
said  party  wall  stood  upon  the  lot  which  he  had  leased, 
thus  depriving  him  of  the  use  and  occupancy  of  a  part 
of  the  lot;  that  he  thereupon  notified  Smith  and  Clarke 
that  more  than  one-half  of  the  party  wall  stood  upon 
Smith's  lot  and  that  he,  Kennard,  would  not  connect  his 
building  with  the  party  wall,  but  would  erect  an  inde- 
pendent wall  of  his  own,  unless  Clarke  would  give  him 
an  agreement  in  writing  that  at  the  expiration  of  the 
lease  he,  Clarke,  w^ould  pay  to  him,  Kennard,  a  specified 
sum  of  money, — being  the  amount  it  would  cost,  or  a 
part  of  the  amount  it  would  cost,  Kennard  to  connect  his 
l)uilding  with  the  party  wall, — and  that  Clarke  would 
also  pay  a  certain  portion  of  all  taxes  assessed  against 
the  leased  lot  during  the  existence  of  the  lease;  that 
Clarke  then  and  there  agreed  that  if  Kennard  would 
ccmnect  his  building  with  the  party  wall  he,  Clarke,  at 
the  expiration  of  Kennard's  lease,  would  pay  to  him  the 
stated  sum  of  money  estimated  as  the  cost  of  connecting 
Kennai-d's  building  with  the  party  wall  and  would  dur- 
ing the  exstence  of  the  lease  pay  a  specified  portion  of  all 
taxes  assessed  against  the  leasM  lot;  that  relying  upon 
this  agreement  he  erected  his  building  and  connected 
it  with  the  party  wall;  that  he  reduced  to  writing  the 
contract  betMeen  himself  and  Clarke  and  presented  it  to 
Clarke  for  his  signature;  that  he  i-etained  it  for  some 
time,  and  finally  refused  to  sign  it.  It  is  now  insisted 
that  this  answer  of  Kennard's  did  not  state  a  defense. 
We  think  it  did.  Kennard,  by  accepting  a  lease  of  this 
property  from  Smith  subject  to  the  party -wall  contract 
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and  assuming  the  provisions  of  that  contract,  stood  in 
precisely  the  same  relation  to  Clarke  as  Smith  liimself 
did  so  far  as  the  party- wall  contract  was  concerned.  But 
the  party-wall  contract  did  not  compel  Smith  himself  to 
use  the  party  wall  if  he  built  upon  his  lot,  but  only  ob- 
ligated him  to  pay  for  a  portion  of  the  value  of  the  party 
wall  in  case  he  used  it.  Kennard,  as  the  lessee  of  Smith, 
was  not  obliged  to  connect  his  building  with  tlie  party 
wall.  If  he  did  connect  it  with  the  party  wall,  without 
some  special  agreement  with  Clarke  in  reference  thereto, 
then  he  would  be  bound  to  pay  for  the  use  of  such  wall. 
Nothing  in  the  party-wall  contract  or  lease  forbade  Kcn- 
naitl  from  making  with  Clarke  the  contract  plead<^d  as 
a  defense  to  this  action.  Clarke,  had  he  seen  lit,  might 
by  an  agreement  with  Kennard  have  permitted  him  to 
connect  with  the  jmrty  wall  gratis,  and,  since  Kennard 
did  not  connect  with  the  party  wall  in  pursuance  of  the 
provisions  of  the  party  wall  contract,  but  by  virtue  of  a 
separate  and  independent  contract  between  him  and 
Clarke,  Smith  was  not  liable  to  Clarke  for  the  use  made 
of  the  party  wall  by  Kennard,  and  his  payment  to  Clarke 
of  the  sum  sued  for  here  was  a  voluntary  one  on  his  part. 
4.  It  is  somewhat  strenuously  insisted  that  the  finding 
of  the  jury  sustaining  this  defense  of  Kennard  is  unsup- 
ported by  sufficient  evidence.  We  confess  that  had  we 
been  the  triers  of  the  issues  of  fact  we  should  have  found 
that  the  contract  pleaded  was  never  made;  but,  after  as 
careful  an  examination  of  this  record  as  we  are  capable 
of  making,  we  are  constrained  to  say  that  there  is  suffi- 
cient evidence  in  the  record  to  sustain  the  jury's  finding 
that  it  was  made,  and  we  may  not  substitute  our  opinion 
for  that  of  the  jury.  It  follows  that  the  judgment  of 
the  district  court  must  be,  and  is, 

Affirmed. 


I 
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machine  company  in  pursuance  of  an  actual  sale  made 
thereof  by  it  to  him? 

The  district  court  found  in  effect,  and  the  evidence  sus- 
tains the  finding,  that  this  twine  was  actually  sold  by  the 
machine  company  to  Isaac  Regier  on  December  29,  1892, 
and  subsequently  delivered  to  him  in  pursuance  of  that 
contract  of  bargain  and  sale;  and  that  when  it  came  into 
his  possession  it  was  his  property,  and  that  he  did  not 
hold  it  as  the  agent  or  bailee  of  the  machine  company;  in 
other  words,  that  no  part  of  the  twine  was  delivered  to 
Isaac  Kegier  in  pursuance  of  the  contract  between  hira 
and  the  machine  company.  By  the  contract  of  purchase* 
between  the  machine  company  and  Isaac  Begier,  of  De- 
cember 29,  1892,  Isaac  Begier  agreed  on  receipt  of  the 
twine  to  pay  cash  for  the  same  or  execute  his  note  for  the 
same,  payable  to  the  machine  company  and  due  Novem- 
ber 1, 1893,  with  ten  per  cent  interest  from  that  date.  It 
was  in  pursuance  of  this  contract  that  the  twine  came 
into  the  possession  of  Isaac  Begier.  Another  important 
circumstance  which  tends  to  support  the  conclusion  of 
the  district  court  is  that  in  the  contract  of  agency  be- 
tween Isaac  Begier  and  the  machine  company  the  agent 
was  to  be  paid  a  commission  specified  in  the  contract  on 
machines  sold  by  him,  on  repairs  sold,  on  binder  trucks, 
bundle  carriers,  and  flax  dumps,  wliile  the  blank  in  the 
contract  for  commission  for  selling  twine  is  not  filled. 
Cornelius  Begier  guarantied  that  Isaac  Begier  would  fal- 
fill  his  contract  with  the  machine  company  and  pay  all 
obligations  he  might  incur  to  the  machine  company  un- 
der that  contract;  but  he  did  not  guaranty  that  Isaac 
Begier  would  pay  the  machine  company  for  the  twine 
purchased  by  him  in  December,  1892,  although  it  was  not 
delivered  until  after  he  became  the  agent  of  the  machine 
company. 

A  guarantor  is  entitled  to  stand  upon  the  letter  of  his 
contract.  His  guaranty  is  not  to  be  extended  by  a 
strained  construction  of,  or  an  unnecessary  implication 
from,  the  language  used;  but  his  liability  must  be  found 
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in  the  very  language  of  his  agreement,  or  it  will  not  ex- 
ist {Crafie  v.  Specht,  39  Neb.  123.)  In  the  case  at  bar  Cor- 
nelius Regier  guarantied  that  Isaac  Regier  would  pay  to 
the  machine  company  all  obligations  which  he  might  in- 
cur to  it  under  his  contract  of  agency;  but  this  guaranty 
cannot  be  so  extended  as  to  render  the  guarantor  liable 
to  the  machine  company  for  anything  it  had  sold  and  de- 
liTered  to  Isaac  Regier,  but  only  for  such  property  as 
came  into  his  hands  as  the  machine  company's  bailee  and 
which  he  had  not  account(^  for  according  to  his  contract 
The  judgment  of  the  district  court  is 

Affirmed. 


Portsmouth  Savings  Bank,  api'p:llant,  v.  Bernard 

Riley  et  al.,  appellees. 

Filed  Apml  8, 1898.    No.  7972. 

1.  Appeal:  Competency  of  Evidence.    In  reviewing  a  judgment  on 

appeal  this  court  will  not  presume  that  the  district  court  consid- 
ered incompetent  evidence. 

2.  Mechanic's   Lien:   Account:    Evidi:nce.    That  on<e   has   furnished 

labor  or  material  towards  the  erection  of  an  improvement  upon 
real  e&tate,  and  is  therefore  entitled  under  the  statute  to  a  lien 
thereon,  cannot  be  established  solely  by  putting  in  evidence  the 
verified  account  of  items  of  labor  or  material  which  he  has  filed 
In  the  office  of  the  register  of  d«eds  for  the  purpose  of  obtaining 
such  lien. 

3.  :  :  .  Such  an  account  is  not  even  prima  facie  evi- 
dence that  the  la-bor  or  material  has  been  furnished,  nor  that  the 
claimant  has  a  lien  upon  the  real  estate. 

4.  :  .  The  object  of  the  statute  in  permitting  such  an  ac- 
count to  be  filed  for  record  is  to  apprise  persons  dealing  with  the 
real  estate  of  the  existence  of  such  claim  for  a  lien. 

5.  :    Foreclosure:    Nature  of  Action.    A  suit  to  foreclose 

mechamic's  lien  is  not  an  action  in  rem,  in  such  sense  that  the  dis- 
position m&de  by  the  court  of  the  real  estate  involved  therein  is 
binding  upon  persons  not  parties  to  such  suit,  who  have  unre- 
corded liens  against  the  same,  acquired  prior  to  the  pending  of  the 
foreclosure  suit. 

6. :  Mortgage:  Priority.    Riley  executed  a  mortgage  on  his  real 
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estate  to  an  investment  company.  The  mortgage  was  recorded 
and  soon  afberwards  assigned  to  a  savings  bank,  but  it  did  not  / 
record  its  aseigmnent.  Subsequently  a  material-man  filed  a  veri- 
fied account  of  items  of  material  which  he  alleged  he  had  furnialhed 
Riley  for  the  erection  of  an  improvement  upon  such  real  estate 
prior  to  the  date  of  fhe  execution  of  such  mortgage.  He  subse- 
quently brought  suit  to  have  established  and  foreclosed  this  me- 
chanic's lien,  making  Riley  and  the  original  mortgagee,  but  not 
the  savings  bank,  parties.  The  action  resulted  in  a  decree  giving 
the  material-man  a  lien  upon  tbe  real  estate  prior  to  tihe  mortgage. 
Subsequently  the  savings  bank  brought  suit  to  foreclose  its  mort- 
gage. Held,  That  the  priority  of  the  mechanic's  Hen  to  the  mort- 
gage could  not  be  established  solely  by  the  introduction  in  evidence 
of  the  decree  pronounced  in  the  foreclosure  case. 

7.  Judgment.  A  Judgment  is  a  binding  adjudication  upon  all  parties 
to  the  suit  in  which  it  was  rendered,  and  upon  all  persons  wlio 
claim  an  interest  In  the  property  involved  therein  through  any 
party  to  that  suit  acquired  after  the  action  was  pending. 

AppriAi.  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ambrose,  J.    Reversed. 

m 

John  W.  Lytle,  for  appellant. 

Ed  P.  Smith  and  Janies  B.  Sheean,  contra. 

Ragan,  0. 

On  October  2,  1888,  Bernard  Riley  was  the  owner  of 
lot  3,  in  block  12,  in  Schull's  Second  Addition  to  the  citv 
of  Omaha.  On  that  date  Riley,  being  indebted  to  thi^ 
Kimball-Champ  Investment  Company,  executed  and  de- 
1  levered  to  said  company  his  two  notes,  one  for  f3,000  and 
one  for  |150.  These  notes  were  payable  to  the  order  of 
the  investment  company  and  due  five  years  after  date. 
On  October  2,  Riley,  to  secure  the  payment  of  said  notes, 
executed  and  delivered  to  the  investment  company  two 
laortgages  upon  tJie  above  described  real  estate.  The  one 
s(»curing  the  $3,000  note  was  made  the  first,  and  the  one 
securing  the  |150  note  was  made  the  second,  lien  upon 
the  premises.  These  mortgages  were  duly  recorded  about 
the  date  of  their  execution.  On  October  13,  1888,  the  in- 
vestment company  sold,  assigned,  and  delivered  the  said 
.<:;,()()0  note  and  the  mortgage  securing  the  same  to  the 


1 
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Portsmouth  Savings  Bank,  a  New  Hampshire  corpora- 
tion. But  the  savings  bank  did  not  record  its  assignment 
.until  October,  1891.  After  the  recording  of  the  mort- 
gages made  by  Eiley  to  the  investment  company,  and  be- 
fore the  recording  of  the  savings  bank's  assignment  of 
,the  13,000  mortgage,  M.  A.  Disbrow  &  Co.  brought  a  suit 
in  the  district  court  of  Douglas  county  against  Riley  to 
have  established  and  foreclosed  a  lien  which  they 
claimed  for  labor  and  material  furnished  Riley  for  the 
erection  of  improvements  upon  said  premises.  The  in- 
vestment company  and  a  number  of  others,  who  claimed 
liens  for  labor  and  materials  furnishtKl  Riley  in  erecting 
said  improvements,  were  made  parties  to  this  action.  In 
this  suit  the  investment  company  filed  an  answer,  in  the 
nature  of  a  cross-bill,  in  which  it  alleged  its  ownership 
of  both  the  f3,000  and  the  $150  mortgages;  claimed  that 
said  mortgages,  by  reason  of  defaults  on  tlie  part  of  the 
mortgagor, *had  become  due;  claimed  that  they  were  first 
and  second  liens,  respectively,  upon  the  real  estate,  and 
prayed  that  they  might  be  foreclosed.  Disbrow  and  the 
ether  mechanics'  lien  claimants  insisted  that  their  liens 
were  prior  to  the  investment  company's  mortgages.  The 
suit  resulted  in  a  decree  giving  Disbrow  and  the  other 
mechanics'  lien  claimants  first  liens  upon  the  property  to 
the  amount  of  about  |1,800,  and  making  the  |3,000  mort- 
gage the  second  and  the  $150  mortgage  the  third  lien 
upon  the  property,  and  ordering  it  sold  to  satisfy  the 
amount  found  due  the  mechanics'  lien  claimants  and  the 
two  mortgages.  The  property  was  sold  under  this  decree 
and  purchased  by  the  investment  company  for  the 
amount  found  due  the  mechanics'  lien  claimants,  with 
interest  and  costs,  such  sale  confirmed,  and  a  deed  exe- 
cuted by  the  master  for  the  real  estate  to  the  investment 
company.  At  the  time  this  suit  was  brought  the  sav- 
ings bank  was  tlje  owner  and  in  possession  of  tlie  f 3,000 
note  and  the  mortgage  securing  the  same.  It  was  not  a 
party  to  that  suit  and  it  had  no  knowledge  or  notice  of  it. 
In  October,  1891,  after  the  investment  company  had  ac- 
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quired  the  Ie;4al  title  to  the  real  estate,  as  already  stated, 
the  savings  bank  filed  in  the  office  of  the  register  of  de€Hl« 
of  Douglas  c;uinty  the  iissignnient  of  the  f3,000  note  and 
mortgage  made  to  it  by  the  investment  company. .  Subse- 
([uent  to  that  date,  in  May,  IXW^.  one  Hend(H*  brought 
suit  against  the  investment  company  and  caused  this  real 
estate  to  be  attached.  This  suit  resulted  in  Mendee's  ob- 
taining a  judgment  against  the  investment  company  for 
SOUK  thing  like  ^\){)i),  an  order  sustaining  the  att^ichmeut 
and  ordering  the  proi)erty  sold  to  satisfy  the  judgment. 
This  was  done.  One  Smith  purchaseil  this  property  at 
the  execution  sale  and  subse<iuently  ccmveyed  it  to 
(leorge  l!en('(*e,  who  now  owns  it.  After  all  these  occur- 
rences, to-wit,  in  September,  1S94,  the  savings  bank 
brought  this  suit  to  fore(*l()se  tlie  |8,000  nu)rtgage  as- 
signed to  it  by  the  investment  company,  making  Hiley 
and  Ilendee  and  other  parties,  whose  names  it  is  not  nec- 
essary to  notice,  defc^ndants  to  the  action.  The  suit  re- 
sulted in  the  district  court's  finding  that  the  mechanics' 
claims  hereinbefore  referreil  to  were  the  first  liens  upon 
the  real  estate  and  superior  to  the  $3,000  mortgage 
thereon;  that  the  investment  comi)any,  by  purchasing 
said  real  estate  at  the  m(*chanics'  lien  foreclosure  sali» 
and  paying  off  the  said  mechanic's'  liens,  be<*ause  subro- 
gated to  the  liens  which  the  mechanics  held  against  the 
real  estate;  that  Ilendee,  by  purchasin.*'  the  real  estate 
in  the  attachment  suit  against  the  investment  company, 
acquired  the  hitter's  interest  and  lien  winni  the  real  es- 
tate, which  lien  was  prior  to  the  |8,000  mortgage;  and 
that  the  amount  due  the  savings  bank  on  its  mortgage 
was  subordinate  to  Hendee's  lien.  The  court  decreed 
that  the  real  estate  be  sold  and  the  pro(*eeds  ai)])lied  to 
the  discharge  (1)  of  the  amount  fcmnd  due  Hendee,  and 
(2)  to  the  anu)unt  found  due  the  savings  bank.  Fi*om  this 
decree  the  savings  bank  appeals. 

1.  It  may  be  that  the  investment  company,  by  purchas- 
ing this  real  .'slat(*at  theme<*hanics'  lien  foreclosure  sale, 
became  subrogated  to  the  lien  against  the  real  estate 
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which  the  mechanic*^  had;  and  it  may  be  true  that  the 
investment  company  could  assert  this  lien  or  interest  in 
the  real  estate,  so  acquired  by  subropUion,  even  as 
ajijainst  rtie  savings  bank.  Wliether  it  could  do  so  would, 
of  course,  depend  upon  the  contract  existing  between  the 
savings  bank  and  the  investment  company.  A  paper  was 
iutroduceil  in  evidence  on  the  trial  which  shows,  or  tends 
to  show,  that  the  investment  company,  at  the  time  of  as- 
signing its  mortgage  to  the  savings  bank,  wan*anted  the 
mortgage  to  be  a  first  lien  upon  the  real  estate.  If  this 
was  the  contract  relied  upon  by  the  savings  bank  when 
it  purchased  this  mortgage,  then,  of  course,  the  invest- 
ment company  could  not  be  heard  to  assert  a  lien  or  title 
to  this  real  estate  as  against  the  savings  bank's  mort- 
gage. But  the  record  contains  no  compett^nt  evidence  of 
any  agreement  betwc  en  the  savings  bank  and  the  invest- 
ment company  that  the  latter  guarantied  the  mortgag(» 
in  controversy  to  be  the  first  lien  upon  the  property.  No 
attempt  was  made  on  the  trial  to  prove  the  execution  of 
the  paper  referred  to.  It  was,  therefore,  incompetent 
evidence,  and  we  must  presume  that  it  was  not  consid- 
ered by  the  district  court.  The  record  discloses  nothing 
whatever  which  would  prevent  the  investment  company 
from  asserting  the  mechanics'  liens,  which  it  had  paid  off 
on  this  property,  as  against  the  savings  bank's  mortgage. 
2.  If,  then,  the  claims  of  the  mechanics  for  labor  and 
material  furnished  Kiley  were  liens  upon  this  real  estate 
prior  to  the  $3,000  mortgage,  the  record  now  here  sus- 
tains the  decree,  and  it  must  be  affirmed.  But  is  the  find- 
ing of  the  district  court  that  these  mechanics'  claims  for 
labor  and  material  were  liens  upon  the  real  estate  prior 
to  the  f3,000  mortgage  sustained  by  the  evidence?  The 
only  evidence  ofl'ered  on  the  trial,  for  the  purpose  of 
showing  that  these  mechanics'  claims  were  prior  li(^ns 
upon  this  real  estate,  consisted  of  the  verified  accounts 
of  items  of  labor  and  material,  alleged  to  have  been  fur- 
nished, filed  in  the  office  of  the  register  of  deeds  by  the 
mechanics'  lien  claimants,  to  procure  their  liens,  and  tho. 
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complete  record  of  the  mechanics'  lien  foreclosure  suit 
already  referred  to.  That  one  has  furnished  labor  or  ma- 
terial towards  the  erection  of  an  improvement  upon  real 
estate,  and  is,  therefore,  entitled  under  the  statute  to  a 
lien  on  such  real  estate,  cannot  be  established  solely  by 
putting  in  evidence  the  verified  account  of  items  of  labor 
or  materials  which  he  has  filed  in  the  office  of  the  register 
of  deeds  for  the  pui-pose  of  obtaining  such  lien.  The  stat- 
ute which  permits  the  filing  for  record  of  a  verified  ac- 
count of  the  items  of  labor  and  material  furnished  for  an 
improvement  upon  real  estate  does  not  make  such  an  ac- 
count even  prima  facie  evidence  that  the  labor  or  material 
has  been  furnished,  nor  that  the  claimant  has  a  lien  upon 
the  re.il  estate.  The  object  of  the  statute  in  permitting 
or  requiring  such  an  account  to  be  filed  for  record  is  to 
appraise  persons  dealing  or  about  to  deal  with  the  real 
estate  of  the  existence  of  the  claim.  (Wair/ield  v.  Lafcify 
39  Neb.  2Sr>.)  The  introduction  in  evidence  then  in  the 
case  at  bar  of  the  so-called  mechanics'  liens  which  were 
filed  against  this  property  afforded  no  evidence  whatever 
that  the  labor  and  material  had  been  furnished  by  the 
lien  claimants  or  that  they  had  any  liens  upon  this  real 
estate. 

3.  The  deci'ee  pronounced  in  the  mechanics'  lien  fore- 
closure suit  which  detenuiued  that  the  claims  of  these 
mechanics  wei-e  superior  liens  to  the  f3,000  mortgage 
was  and  is  a  binding  adjudication  upon  all  parties  to  that 
suit,  and  all  persons  who  claim  any  right,  title,  or  inter- 
est in  the  property  involved  therein  through  any  party  to 
that  suit  acquired  after  it  pended.  The  lien  of  the  sav- 
ings bank  upon  this  property  was  acciuired  from  the  in- 
vestment compan3\  a  party  to  this  suit,  and  had  the  sav- 
ings bank  obtained  the  assignment  of  the  mortgage  from 
the  investment  eonii)any  after  the  foreclosure  suit  was 
pending,  then,  doubtless,  the  savings  bank  would  have 
been  bonnd  by  the  decree  rendered  iM  that  action.  But 
the  savings  bank  took  its  assignment  of  the  mortgage  in 
<onti*oversy  from  the  investment  company  long  befwe 
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this  mechanics'  lien  foreclosure  suit  was  instituted,  and 
as  it  was  not  a  party  to  that  suit,  it  is  not  bound  by  the 
decree  rendered  therein;  and  that  decree,  in  so  far  as  it 
determined  that  the  mechanics'  liens  were  superior  to  its 
mortgage,  was,  as  to  it,  a  nullity;  and  that  these  mechan- 
ics' claims  were,  as  a  matter  of  fact  and  law,  liens  upon 
the  real  estate  superior  to  the  lien  of  the  savings  bank's 
mortgage  could  not  be  proved  simply  and  solely  by  the 
introduction  in  evidence  of  the  decree  pronounced  in  the 
mechanics'  lien  foreclosifre  case.  This  mechanic's'  lien 
foreclosure  case  was  not  an  action  in  rem  in  such  sense 
.that  when  the  district  court  acquired  jurisdicticm  over 
the  property  its  disi)()sition  thereof  bound  all  the  world. 
It  was  a  qunf<i  in  rem  action,  and  the  court  had  jurisdic- 
tion over  the  property  involved  therein;  but  the  li(*n  of 
the  savings  bank  thereon  by  virtue  of  its  mortgage  was 
of  such  a  nature  that  the  court  could  not  divest  that 
claim  without  jurisdiction  over  the  person  of  the  savings 
bank.  {Freeman  i\  Aldcrson^  119  U.  S.  185;  Martin  v.  Dar- 
ling, 3  Atl.  Rep.  [Me.]  118;  Todd  v.  Cremer,  36  Neb.  430; 
Connell  r.  GalHyhery  36  Neb.  749;  Monroe  v.  Hanson^  47 
Neb.  300;  see  the  rule  stated  and  the  authorities  collated 
in  2  Black,  Judgments  sec.  600;  Goodwin  v,  Cunninyhnmy 
54  Neb.  11,  and  cases  cited  therein.)  The  precise  ques- 
tion under  consideration  was  presented  to  the  supreme 
court  of  the  state  of  ilinnc^sota  in  Corner  i\  Kindred^  42 
N.  W.  Rep.  [Minn.]  297,  and  the  court  summe<l  up  its 
conclusion  in  the  syllabus  as  follows:  "A  decree  enforc- 
ing a  mechanic's  lien  held  incompetent  to  prove  the  ex- 
istence of  the  lien  prior  to  the  date  of  the  decree  as 
against  one  holding  a  mortgage  prior  to  that  date  who 
was  not  a  party  to  the  action."  Because,  therefore,  the 
finding  of  the  district  court  that  the  claims  of  the  me- 
chanics were  liens  upon  the  property  in  controversy  prior 
to  the  lien  of  the  mortgage  of  the  savings  bank  is  unsup- 
ported by  any  competent  evidence,  its  decree  must  be  re- 
versed and  the  cause  remand«»d  for  a  new  trial. 


Reyersbd  and  rbmanbed. 
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BUCKSTAFF     BUOTHKRS     MaNUFAC'TOKING     CJOMPANY     V. 

Jacob  Snyder. 

Filed  Apbil  8, 1898.    No.  7945. 

1.  Fraudulent  Conveyances:  Chattel  Mortcjaoes.    A  chattel   mort- 

gage which  provides  that  the  mortgagor  may  "remain  in  posees- 
sion  of  said  goods  and  chattels  and  sell  and  dispose  of  any  of  the 
stock  in  trade  in  the  regular  course  of  business,"  but  contains  no 
provision  that  the  mortgagor  shall  pay  the  proceeds  of  sales  made 
toward  the  satisfaction  of  the  mortgage  debt,  is  not  merely  pre- 
sumptively fraudulent  as  to  creditors  of  the  mortgagor,  but  is  con- 
clusively so. 

2.  :  .    A  debtor  may  make  a  valid  oral  pledge  or  mortgage 

of  his  property  to  his  creditor;  but  to  the  validity  of  such  mortgage 
It  is  essential  that  there  be  an  immediate  delivery  of  the  mort- 
gagp<l  property  to  the  creditor,  and  tha#  such  delivery  be  followed 
by  an  actual  and  continued  change  of  possession  of  the  property 
pledged  or  mortgaged. 

3.  Beplevin.     Evidence  examined,  and  held  to  sustain  the  action  of  the 

dififtrlot  court  in  directing  the  jury  to  return  a  verdict  for  the  de- 
fendant in  error. 

Error  from  the  district  court  of  Nanci?  county.  Tried 
below  before  Sttt.livan,  J.     AffirmviL 

(Imvli'H  K.  Maf/ooHy  M,  L  Brotrcr,  aud  Albert  cfc  Kvaltr,  for 
plaintiff  in  error. 

TV.  F.  Crilrh field  and  M.  V.  Moudy,  contra. 

ltA(;AN,  C. 

Buckstaff  Bros.  Manufacturin«»  Company  in  the  dis- 
trict court  of  Nance  county  brou«::ht  an  action  of  rei)levin 
a.gainst  Jacob  Snyder.  The  trial  resulted  in  a  veniict 
and  judgment  in  favor  of  Snyder,  and  Buckstaff  Bros, 
have  filed  a  i)etition  in  error  here  to  review  this  judj;- 
nient. 

1.  Buckstaff  Bros,  claimed  the  right  to  the  possession 
of  the  property  by  virtue  of  a  chattel  mortga*i;e  executed 
thereon   to   them    by   the   owner,    one   Harris.     Snyder 
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session  of  the  replevied  property  by  virtue  of  an  oral 
mortgage  or  pledge  of  the  property  made  by  Harris  to 
them  after  the  execution  of  the  written  mortgage  above 
mentioned  and  before  the  attachment  of  the  property  by 
the  sheriff,  Snyder.  Their  claim  is  that  after  Harris  had 
executed  to  them  the  written  mortgage,  they  discovered 
that  he  was  indebted  to  other  parties,  and  thereupon  en- 
tered into  an  agi-eenient  with  him,  which  resulted  in  his 
turning  over  to  them  actual  possession  of  the  goods  em- 
braced in  this  controversy  to  secure  what  he  owed  them. 
It  is  not  doubted  that  a  debtor,  in  pursuance  of  an  oral 
agreement,  may  place  his  property  in  the  actual  pos- 
session of  his  creditor  to  secure  the  i)a yment  of  what  he 
owes  him,  and  that  such  a  pledge  will  not  only  be  good 
as  between  the  parties,  but  good  as  against  other  cred- 
itors if  it  is  made  in  good  faith,  if  the  pledgor  makes  an 
immediate  delivery  of  the  property  to  the  creditor  and 
such  immediate  delivery  is  followed  by  an  actual  and 
continued  change  of  possession  of  the  property  pledged 
or  mortgaged.  (CJompiled  Statutes,  ch.  32,  sec.  14.)  But 
the  district  court  was  of  opinion,  and  we  agree  with  it, 
that  the  evidence  in  this  case  did  not  show  that  Harris 
made  an  oral  pledge  of  the  property  in  controversy  to 
Buckstaff  Bros,  to  secure  the  payment  of  what  he  owed 
them;  and  if  the  evidence  would  sustain  a  finding  that 
Harris  did  make  an  oral  agreement  with  Buckstaff  Bros, 
to  deliver  to  them  the  possession  of  his  property  to  se- 
cure the  payment  of  what  he  owed  them,  then  the  evi- 
dence in  the  record  will  not  sustain  a  finding  that  he 
made  to  Buckstaff  Bros,  an  immediate  delivery  of  the 
property  orally  pledged.  The  only  evidence  of  an  actual 
delivery  of  the  property  to  Buckstaff  Bros,  by  Harris  is 
to  the  effect  that  Buckstaff  Bros,  and  Harris  orally 
agreed  that  the  latter  would  remain  in  i>ossession  of  the 
goods  as  the  agent  of  Buckstaff  Bros.  There  was  no 
suiTender  of  possession  or  control  of  the  goods  by  Harris 
to  Buckstaff  Bros.  There  was  no  delivery,  either  actual 
or  symbolical,  of  the  goods  by  Harris  to  Buckstaff  Bros., 


Vol.  54] 


JANUARY  TERM,  1898. 


541 


Buckstaff  Bros.  Mlg.  Co.  v.  Snyder. 


and  while  Harris  remained  in  possession  of  the  goods 
from  April  14,  the  time  it  is  alleged  the  oral  mortgage 
was  made,  until  the  goods  were  attached  in  the  following 
May,  his  possession,  so  far  as  the  world  could  see,  was 
precisely  the  same  as  it  had  been  before;  in  other  words, 
within  the  meaning  of  said  section  14,  chapter  32,  Com- 
piled Statutes,  there  never  was  a  delivei-y  of  these  goods 
by  Harris  to  Buckstaff  Bros. ;  but  if  it  could  be  possibly 
inferred  from  the  evidence  that  Harris  did  make  a  de- 
livery .of  the  goods  to  Buckstaff  Bros.  April  14,  then  that 
delivery  was  not  followed  by  an  actual  and  continued 
change  of  possession  of  the  goods.  We  do  not  attempt 
to  determine  just  what  a  debtor  and  creditor  must  do  in 
order  that  the  debtor  may  make  a  valid  delivery  of  his 
property  to  his  creditor  to  secure  the  payment  of  a  debt; 
but  he  must  do  something  more  than  say:  "I  deliver  this 
property  to  you,  and  from  this  time  forth  I  hold  it  as  your 
agent,  or  such  a  delivery  will  not  be  good  as  against  the 
mortgagor's  other  creditoi^s.' '  Since  the  written  mortgage 
executed  by  Harris  to  Buckstaff  Bros,  was  absolutely 
void  upon  its  face,  they  acquired  no  lien  on  or  rights  to 
the  property  mortgaged  as  against  Harris'  other  cred- 
itors; and  since  Harris  did  not  make  an  immediate  de- 
livery to  them  of  the  property  which  he  orally  pledged 
to  them  to  secure  what  he  owed  them,  Buckstaff  Bros, 
acquired  no  lien  upon  or  interest  in  the  property  orally 
pledged.     The  judgment  of  the  district  court  is 


Affirmed. 


SuiiLiVAN,  J.,  not  sitting. 


■ 
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Kearney  County  v.  Frank  Tayix)b. 

Filed  April  8, 1898.    No.  7978. 

1.  Fees  of  County  Treasurers:  Statite:  Effect  on  Judgments.    Chm>- 

ter  52,  Session  Laws  1893,  is  retroactive  in  its  nature,  in  a  sense 
^  special  leg^islation.  and  will  not  be  so  oonstnied  as  to  embrace  any 

subject  not  specifically  named  therein. 

2.  :  :   Settlement.    The  legislature  by  said  act  legalized 

settlements  already  made  between  county  treasurers  and  county 
boards  of  counties  under  township  organization,  in  and  by  wliich 
said  treasurers  had  been  allowed  to  retain  fees,  to  which  by  law 
they  were  not  entitled. 

3.  :  :  Actions.    Said  act  took  from  such  a  county  its  right 

to  maintain  an  action  against  such  a  treasurer  to  recover  the  fees 
and  compensation  so  allowed  him. 

4.  :  :   Effect  on  Ji'dgment.     But  it  did  not.  In  express 

terms  nor  by  necessary  implication,  satisfy  or  attempt  to  vacate 
a  judgment  already  obtained  by  such  a  county  against  such  treas- 
urer on  such  a  cause  of  action. 

Error  from  the  district  court  of  Kearney  county. 
Tried  below  before  Beai.l,  J.     Reversed. 

Ed  L.  Adains  and  J.  L.  McPhevly,  for  i)laintiff  in  error. 

John  M.  Stvicart  and  L.  TF.  Uagur.,  contra. 

Ragan,  C. 

In  the  years  1884  to  1887,  both  inclusive,  Kearney 
county  was  under  township  organization,  and  during  said 
time  Frank  Taylor  was  the  treasurer  of  said  countv. 
During  the  time  Taylor  was  in  oflSce  the  township  treas- 
urers of  the  various  townships  of  the  county  paid  over 
to  him  large  sums  of  money  which  they  had  collected  as 
taxes  fi^m  the  property  holders  of  their  townships. 
Taylor,  in  making  settlements  with  the  county  board,  as 
required  by  the  statute,  credited  himself  with  the  same 
commission  upon  all  moneys  so  paid  to  him  by  said  town- 
ship treasurers  as  if  he  had  himself  collected  the  moneys 
from  the  taxpayers,  and  the  county  board,  in  the  settle- 
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ments  so  made,  allowed  him  to  retain  the  fees  and  com- 
missions to  which  he  claimed  to  be  entitled  by  reason  of 
these  moneys  having  been  paid  to  him.  After  Taylor 
had  gone  ont  of  office  the  county  brought  two  suits 
against  him  for  the  recovery  of  the  money  which  he  had 
retained  as  his  commission  on  the  moneys  paid  to  him 
by  such  treasurers.  These  suits  resulted  in  the  county's 
obtiiining  two  judgments  against  Taylor.  He  then 
brought  one  of  those  judgments  to  this  court  for  review, 
and  the  judgment  of  the  district  court  was  aflQnned. 
(See  Taylor  v.  Kearney  County^  35  Neb.  381.)  No  appellate 
proceeding  seems  to  have  been  instituted  for'the  review 
of  the  other  judgment.  The  two  judgments  recovered 
by  the  county  against  Taylor  amounted  to  something 
like  |1,500,  and  after  the  aflBrmance  of  one  of  the  judg- 
ments by  this  court,  Taylor  paid  all  of  the  two  judgments 
and  costs,  except  the  sum  of  $790. 

On  April  6, 1893,  the  legislature  passed  an  act  entitled 
"An  act  legalizing  the  payment  and  allowance  of  fees  to 
county  treasurers  in  counties  under  township  organiza- 
tion." (See  Session  Laws  1893,  ch.  52.)  The  preamble 
of  this  act  recited  that,  in  accordance  with  an  opinion  of 
the  attorney  general,  the  treasurers  of  counties  under 
township  organization  had  been  alloweil  and  paid  the 
same  fees  or  commissions  on  taxes  collected  by  township 
collectors  and  paid  to  said  treasurers  as  the  law  allowed 
to  treasurers  of  counties  not  under  township  orgafliza- 
tion  for  taxes  collected  by  them.  The  act  then  proceeded 
to  legalize  and  affirm  all  allowances  and  payments  which 
had  been  made  by  the  county  boards  of  counties  under 
township  organization  to  the  treasurers  of  such  counties 
as  their  compensation  for  receiving  the  tax  moneys  paid 
to  them  by  the  township  treasurers  of  such  counties.  I 

After  the  taking  effect  of  this  act  Taylor  brought  this 
suit  in  the  district  court  of  Kearney  county  against  that 
county  and  the  sheriff  thereof,  setting  out  the  foregoing  | 

facts,  and  praying  tliat  the  county  might  be  perpetually 
enjoined  from  collecting  the  judgment  which  the  county 
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had  recovered  against  him.  The  district  court  rendered 
a  decree  as  prayed,  which  the  county  has  filed  a  peti- 
tion in  error  here  to  review. 

The  tlieory  upon  which  Taylor's  action  is  based,  and 
the  theory  upon  wliich  the  decree  of  the  district  court  is 
predicated,  was  and  is  that  the  lepslature,  by  the  act 
just  referred  to,  forgave  the  d(*bt  which  Taylor  owed  the 
county  as  evidenced  by  its  judgment  against  him;  in 
otler  words,  by  the  act  under  considenxtion  the  legis- 
lature released  and  discharged  the  judgment  in  favor  of 
the  county.  Addressing  themselves  to  this  construction 
of  tlte  act,  counsel  for  the  plaintiff  in  error  vigorously 
assail  its  constitutionality.  For  the  purposes  of  this 
case  only  we  shall  assume,  without  deciding,  that  this 
act  of  1893  is  not  in  violation  of  any  provision  of  the 
constitution  of  this  state.  But  the  act  is  retroactive  in 
its  nature.  It  is  in  a  sense  special  legislation,  and  it 
purports  to  legalize  the  retention  and  appropriation  to 
their  own  use,  by  county  treasurers  of  counties  under 
township  organization,  public  moneys  to  which  by  the 
laws  of  the  state  they  were  not  entitled.  This  act  then 
should  be  strictly  construed,  or  at  least  it  should  not  be 
held  to  embrace  any  subject  not  specifically  named 
therein.  The  object  of  this  act,  as  shown  by  its  title  and 
preamble,  was  to  take  away  from  counties  under  town- 
ship organization  any  cause  of  action  which  they  might 
have  against  persons  who  had  been  treasurers  of  their 
counties  for  moneys  which  they  had  been  allowed  by 
their  county  boards  to  retain  as  commissions  on  moneys 
paid  to  them  by  the  township  treasurers  of  such  counties. 
Conceding,  without  deciding,  that  the  taking  away  of 
such  a  cause  of  action  from  counties  under  township  or- 
ganization is  a  legislative  function,  it  by  no  means  fol- 
lows that  by  the  act  under  consideration  the  legislature 
intended  to  satisfy  and  discharge  a  judgment  which  such 
a  county  had  obtained  against  one  who  had  been  its 
treasurer  for  the  illegal  fees  so  retained  by  him.  The  act 
does  legalize  and  confirm  settlements  already  made  be- 
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tween  county  treasurers  and  county  boards  of  counties 
under  township  organization,  in  and  by  which  such  treas- 
urers had  been  allowed  to  retain  fees  to  which  by  law  they 
were  not  entitled.  The  act  does  take  away  from  such 
counties  the  right  to  maintain  an  action  against  such 
treasurers  to  recover  the  fees  and  compensation  so  al- 
lowed them;  but  it  does  not,  in  express  tenns  nor  by  nec- 
essary implication,  siitisfy  and  discliarge  or  attempt  to 
vacate  judgments  already  obtained  by  such  counties 
against  such  treasurers  on  such  causes  of  action.  Tay- 
lor's petition  filed  in  the  district  court  does  not  state  a 
cause  of  action.  The  decree  of  the  district  court  is  re- 
versed and  the  proceeding  dismissed. 

Reversed  and  dismissed. 


SVENNING  HaOELTJND  V.   HUGH  MURPHY  ET  AL. 

Piled  April  8, 1898.    No.  7834. 

1.  Xalicious  Prosecution:  Evidence.  To  sustain  a  judgment  for 
malicious  prosecution  the  plaintiff  must  show  by  a  preponderance 
of  the  evidence  that  the  prosecution  which  the  defendant  caused 
to  be  brought  against  him  has  been  determined;  that  the  defend- 
ant had  no  reasonable  or  probable  cause  for  believing  the  plaintiff 
guilty  of  the  offense  for  which  he  caused  him  to  be  prosecuted;  and 
that  in  instituting  and  carrying  on  the  prosecution  the  defendant 
was  actuated  by  malice. 

2. :  Verdict  for  Defendant.    Evidence  examined,  and  held  to 

sustain  the  action  of  the  district  court  in  taking  the  case  from  the 
jury  and  in  dismissing  the  plaintiff's  action. 

Error    from   the  district   court   of   Douglas   county. 
Tried  below  before  Hopewell,  J.     Affirmed. 

Coiinrll  &  fvpSy  for  plaintiff  in  error. 

Frank  T.  Ransom  and  William  F.  Chirley,  contra. 

Ragax,  C. 

Svenning  Hagelund  sued  Hugh  Murphy  and  Charles 
t'anning  in  the  district  court  of  Douglas  county  for  dam- 
39 
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ajjes  for  malicious  prosecution.  At  the  close  of  the  evi- 
dence the  jury,  in  obedience  to  an  instruction  of  the  dis- 
trict court,  returned  a  verdict  in  favor  of  Murphy  and 
I'^'anning:,  upon  which  the  court  entered  a  judgment  dis- 
missing Hagelund's  action.  To  review  this  judgment  he 
has  filed  here  a  petition  in  error. 

The  uncontradicted  evidence  on  the  trial  showed  that 
Murphy  and  Fanning  filed  a  complaint  against  Hage- 
lund before  the  police  judge  of  the  city  of  Omaha,  in 
which  they  charged  him  and  others  with  taking  up  and 
removing  from  a  street  in  said  city,  in  violation  of  the 
ordinances  thereof,  certain  wooden  blocks  then  and  there 
forming  and  being  a  part  of  the  pavement  of  such  street; 
that  Hagelund  was  arrested  and  tried  on  this  charge  and 
by  the  police  court  acquitted.  To  sustain  a  judgment  for 
malicious  prosecution  the  plaintiff  must  show  by  a  pre- 
ponderance of  the  evidence  that  the  pix)secution  which 
the  defendant  caused  to  be  brought  against  him  has  been 
determined;  that  the  defendant  had  no  reasonable  or 
probable  cause  for  believing  the  plaintiff  guilty  of  the 
offense  for  which  he  caused  him  to  be  prosecuted,  and 
that  in  instituting  and  carrying  on  the  prosecution  the 
defendant  was  actuated  by  malice.  {Dreyfus  v.  Am?,  29 
Xeb.  191;  Peterson  r.  Reisdorph^  49  Neb.  529;  Ross  v.  lAing- 
icorthy,  13  Neb.  492;  Rider  r.  Mtfrphy.  47  Neb.  857;  Fry  r. 
Kaessner,  4S  Neb.  133,  and  cases  there  cit(  d.)  At  the  close 
of  the  evidence  it  appeared  beyond  dispute  that  the  prose- 
cution which  Murphy  and  Fanning  had  instituted  against 
Hagelund  had  been  determined  prior  to  the  bringing  uf 
this  suit;  and  the  evidence  not  only  shows,  without  con- 
tradiction, that  when  Fanning  and  Murphy  instituted 
the  prof?ecution  against  Hagelund,  they  had  i-easonable 
and  probable  cause  to  believe  him  guilty  of  the  offense 
for  which  they  caused  him  to  be  prosecuted,  but  that  they 
had  actual  personal  knowledge  that  he  was  guilty  of  the 
offense  with  which  they  charged  him.  One  of  the  three 
essential  things  then  necessary  to  sustain  a  venliet  in 
this  case  was  wanting;  namely,  that  Murphy  and  Fan- 
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ning  had  no  probable  or  reasonable  }»:r«iuii(ls  ftir  believinjx 
Ha^elund  j>uilty  of  the  offense  for  wliieh  tliey  caused  hlni 
to  be  prosecuted.  There  was  nothinj^:  to  submit  to  the 
jury.    The  judgment  of  the  district  court  is  rij»:ht  and  is 

Affirmed. 


Gretna  State  Bank  v.  John  Grabow. 

Filed  April  8, 1898.    No.  8004. 

Action  on  Subscription  for  Stock:  Verdkt  for  Defendant.  The  rec- 
ord presents  no  question  of  law.  Evidence  examined,  and  held  to 
sustain  the  finding  of  the  district  court. 

Error  from  the  district  court  of  Sarpy  county.  Tidied 
below  before  Blair,  J.     Affirmed, 

Gregoryy  Dai/  d  Dnij^  for  plaintiff  in  error. 

James  Iluftsetty  contra. 

Kagan,  C. 

In  the  district  court  of  Douplas  county  the  Gretna 
State  Bank  sued  John  Grabow  on  a  contract  of  subscrip- 
tion made  by  him  for  a  (*ertain  amount  of  its  capital 
stock.  The  trial  resulted  in  a  verdict  and  judjj:ment  in 
favor  of  Grabow,  and  the  bank  has  filed  here  a  petition 
in  error  to  review  that  judjijment. 

Grabow  admitted  h.avinjy  subscribed  for  $500  of  the 
capital  stock  of  the  bank,  but  interposed  as  a  defense  to 
the  action  that  one  A.  IT.  Hancock  was  the  promoter  of 
the  bank,  a  corporation,  and  procured  the  subscriptions 
to  its  stock  and  that  to  induce  him,  (irabow,  to  become 
a  subscriber  represented  to  him  that  one  Hans  Peters 
had  also  agreed  to  become  a  subsc  riber  for  the  stock  of 
the  bank;  that  he,  Grabow,  believed  said  rei)resentation 
of  Hancock  to  be  true,  and  in  reliance  thereupon  signed 


54    548! 
859    353S 


548  NEBKASKA  UEPOKTS.  [Vol.  r»4 

Johansi'n  v.  Home  Firo  Ins.  Co. 

the  subsoription;  tliat  the  representation  made  by  llau- 
eook  was  false,  and  tliat  witliin  a  day  after  sij^ning  said 
subserijjtion  be,  (Jrabow,  ascertained  that  it  was  false 
and  notified  Hancock  that  be  woubl  not  be  bound  by 
the  contract  of  subscription  and  recjuested  bini  to  ei'asc 
his  name  from  tli<*  list,  which  Hancock  then  and  there 
agreed  to  do.  \Vli(4lH»r  the  signature  of  (irabow  to  this 
stock  subscri])tion  was  procured  by  tbe  false  representa- 
tion of  Uancock  was  tlie  (mlv  (luestion  litiii:ated  on  the 
trial.  It  was  fairlv  submitted  to  the  jurv  bv  the  instnic- 
tions  of  the  court,  and  the  jury  found,  in  effect,  that  Gra- 
bow's  signature  to  the  stock  subscription  was  piH)cnred 
by  the  false  re])resentation  of  Han<M)ck.  The  evidence 
sustains  this  finding. 

Complaints  are  made  of  the  action  of  the  district  court 
in  the  admission  of  cei-tain  testimony  and  also  in  giving 
certain  instructions.  We  have  <-arefuHy  e.xamined  all 
these  c(miplaints  and  have  reached  the  conclusion  tiiat 
tliere  is  no  error  in  the  recoi-^l  which  calls  for  a  reversed. 
The  judgment  of  the  district  court  is 

AFFIRMta). 


Chables  Johansen  v.  Home  Fiije  Insi^raxce  Company. 

Filed  April  8, 1898.    No.  7930. 

1.  Insurance:  Classification  of  Pkoimrty:   Validity  of  Policy.    A 

fire  insurance  policy  which  classifts  the  property  insured  and 
limits  the  amount  of  insurance  on  each  class  is  divisible,  and  may 
be  valid  as  to  one  class  and  void  as  to  another. 

2.  :  :  TxrrMnRANCEs.    A  fire  insurance  policy  covering  real 

estate  provided  that  the  policy  should  become  void  if  the  property 
should  be  sold,  transferred,  or  incumbered.  When  the  policy  was 
issued  the  land  was  incumbered  by  a  mortgage  to  the  amount  of 
$2,500.  Another  tract  belonging  to  the  insured  was  incumbered  to 
the  amount  of  $1,3l0.  Five  hundred  dollars  of  these  debts  was  a 
common  charge  on  both  tracts.  After  the  policy  was  written,  and 
before  the  fire  resulting  in  the  suit,  the  insured  took  up  all  the 
mortgages  and  executed  in  their  stead  a  mortgage  on  both  tracts 
to  secure  $3,500,  being  the  old  debts  with  accrued  interest.    Held, 
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coiii't  limited  tlie  recovery  to  the  {^aiu,  holding  that  the 
luakin}*:  <>f  inciinibranees  on  the  real  estate,  the  horsen 
and  the  harness  iireehided  a  recovery  for  their  loss.  As 
there  was  no  pleading  or  evid  nee  which  assailed  the  in- 
snrance  npon  the  grain  we  fc^l  justified  in  i*eading  into 
the  reci.rd  sufficient  to  warrant  this  assumption  of  coun- 
sel. * 

A'pollcy  such  as  the  one  here  involved  is  divisible  in  its 
nature,  and  mav  give  rise  to  a  liabilitv  as  to  one  class  of 
pro])ei'ty  insured,  although  it  be  invalid  as  to  another 
class.  [HUxiv  Ins.  Co,  r.  Schrcck,  27  N(*b.  527;  German  ffUs. 
Co.  v.  Fairhank,  32  Neb.  750;  Ph('u\.r  Ins,  Co.  r.  Grimes,  33 
Xeb.  340.)  Theiefoiv  the  defenses  set  up  with  regard  to 
the  incumbrances  upon  the  real  estate  and  those  upon  the 
personalty  must  be  considered  8ei)arately. 

When  the  policy  was  written  the  land  wa*s  incumbered 
by  two  mortgages,  one  for  $2,000,  and  the  other  for  f 500. 
The  land  upon  which  the  insured  property  was  situated 
consisted  of  1(50  acres  and  was  the  homestead  of  the 
jdaintiflf.  Half  a  mile  away  and  in  another  county  was  a 
tract  of  80  acres  ownc  d  bv  the  insured.  On  this  there  was 
a  mortgage  of  1^800,  and  the  $500  mortgage  referred  to 
also  extended  to  this  tract.  The  apid'c.ition  for  insur- 
ance, signed  by  the  insured,  stated  that  the  property  wa* 
unincumbered,  but  there  is  evidence  ten  ling  to  show  that 
the  incumbrances  were  truly  stated  to  the  agent  befor  ^ 
the  policy  was  writt(»n  and  that  he  filled  out  the  applica 
tion  contrary  to  the  facts  states!  to  him.  Were  th':-*  the 
only  (juestion  this  issue  of  fact  should  have  b^en  submii- 
te<l  to  the  jury.  But,  after  the  policy  was  issued  and  be- 
fore the  fire,  all  these  mortgages  were  relenserl  and  a  new 


mortgage  made  on  both  tracts  for  |3,50  ).  The  defendant 
did  not  consent  to  this  incumbrance  and  kn:»w  nothm'^; 
thereof  until  after  the  fire.  The  i)roof  tends  to  show  that 
the  new  mortgage  was  merely  to  take  the  place  of  the 
tliree  old  ones,  and  that  the  increase  of  $200  in  thi* 
amount  over  tie  aggregate  of  the  three  former  mortgages 
was  to  cover  accrued  interest.    Many  cases  hold  that  a 
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rule  here  would  introduce  into  the  calculation  question;^ 
an  to  the  values  and  rehitive  values  of  the  different 
tracts  at  the  time  the  policy  was  issued,  at  the  time  the 
incumbrances  were  chanj>ed,  and  perhaps  at  the  time  of 
the  fire.  It  would  involve  a  dettn-mination  of  the  ques- 
tion whether  the  larger  tract  was  of  such  a  character 
that,  if  the  court  on  a  foreclosure  should  mai-shal  it  to 
protect  the  homt^tead  it  would  be  capable  of  sale  in  par- 
cels. It  would  in  a  word  substitute  the  ojunion  of  a 
JU17  after  the  fire  as  to  what  was  fair  dealing  between 
the  parties  for  the  contract  they  made  for  themselveii. 
The  fact  remains  incontestable  tJiat  the  incumbrance  on 
the  insured  property  was  increasinl  by  )|fl,000,  contrary 
to  the  t(»rms  of  the  policy.  Tliis  is  as  far  as  the  courts  can 
go.  They  cannot,  after  finding  that  the  policy  has  been 
so  violated,  si>eculate  on  the  possibilities,  or  the  proba- 
bilities, of  an  ultimate  enforcement  of  the  incumbrance. 
It  was  the  existence  of  the  incumbrance  which  was  con- 
tracted against,  not  the  probability  of  its  enforcement 
against  this  land. 

With  regard  to  the  personal  property  it  appears  with- 
out dispute  that  while  the  j)olicy  was  in  force,  and  befoi'e 
the  fire,  the  plaintiff  executed  a  chattel  mortgage  cover- 
ing the  horses  and  harness,  together  with  other  property, 
to  secure  note«  of  |^1,000,  $500,  and  f300.  This  was  an  ap- 
parent lien  on  the  jiroperty  at  the  time  of  the  fire.  There 
was,  however,  evidence  tending  to  show  that  when  this 
moi-tgage  was  made  it  wa*s  agret^l  between  the  parties 
thereto  that  upon  payment  of  Jf500  the  hoi*ses  and  liar- 
ness  should  be  released.  The  whole  of  the  |1,000  note 
was  paid  before  the  fire,  and  plaintitT  testifies  that  he 
thereupon  reminded  the  mortgagee  of  the  agreement  and 
requested  a  release  of  the  horses  and  harness  and  that 
the  mortgagee  then  made  a  verbal  release.  It  is  contendeil 
that  the  testimony  was  not  sufficient  in  this  regard  to 
warrant  the  submission  of  this  issue  to  the  jury,  but  plain- 
tiff's testimony  is  positive  and  consistent  in  its  different 
pai'ts  and  is  corroborated  by  the  mortgagee.    The  record 
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from  George  A.  Bennett,  sheriff  of  Douglas  county,  who 
had  seized  them  under  writs  of  execution  against  the 
Omaha  lUibber  Companj'.  The  Omaha  Rubber  Company 
had  bought  the  goods  from  the  plaintiff,  and  the  ground 
of  rescission  was  that  the  sale  had  been  procured  by 
fraud.    The  plaint iflf  had  a  verdict. 

The  verdict  receives  no  support  whatever  in  the  evi- 
dence. While  the  goods  were  received  by  the  Omaha 
company  a  very  short  time  before  its  failure,  they  had 
been  purchased  several  months  before,  and  there  is  no 
evidence  tending  to  show  that  the  purchaser  then  knew 
itself  to  be  insolvent,  or  that  it  was  so,  or  that  it  contem- 
plated insolvency.  The  only  witnesses  by  whom  it  was 
sought  to  show  any  false  rei)resentatious  by  the  pur- 
chaser communicated  to  the  plaintiff  were  the  salesman 
who  made  the  sale  and  Mv.  Apsley,  the  president  of  plain- 
tiff. The  salesman  said  that  an  officer  of  the  Omalia  com- 
pany told  him  they  had  recently  had  a  fire  and  had  se- 
cured a  good  adjustment  of  the  insurance.  It  was  not 
shown  that  this  st^itement  was  false,  or  that  it  was  in  any 
way  relied  on  in  making  the  sale.  The  salesman  further 
testified  that  no  further  statement  was  made  to  him  and 
that  he  made  no  inquiries;  that,  as  usual,  he  left  the  mat- 
ter of  credit  to  be  determined  by  others  when  the  order 
reached  his  house.  Mr.  Apsley  testified  that  he  iisked  for 
a  report  from  R.  G.  Dun  &  Co.  and  that  in  extendiui; 
credit  he  relied  entiivly  on  that  report.  It  is  not 
shown  what  was  contained  in  the  report  so  by  him  re- 
ceived and  relied  upon.  An  effort  was  made  to  show  thtit 
the  Omaha  company  had  made  certain  sUitements  to  Duii 
&  Co.  Only  one  of  these  was  admitted  in  evidence,  an*! 
there  was  no  pit)of  justifying  the  admission  of  any  other. 
The  statement  adn)itt(»d  was  in  the  form  of  a  rejiort  made 
to  the  Omaha  office  of  Dun  &  Co.  by  one  of  its  reporters, 
and  was  as  follows:  "December  22,  1892.  J.  Hunl 
Thompson,  secretary,  says  the  year  has  been  a  prosperous 
one  in  both  wholesale  and  retail  departments.  The  vol- 
ume of  t:i*ade  for  the  year  will  be  larger  than  that  of  any 
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preceding  winter  months,  and  profits  will  be  correspond- 
ingly satisfactory.  A  year  ago  they  oweil  nothing  at 
bank,  for  the  reason  that  the  adjustment  of  their  fire  loss 
and  subseijuent  sales  brought  in  cash  to  take  up  their 
indebtedness.  They  have  a  line  of  fir>,()00  and  upward;^ 
at  bank,  and  are  within  two  or  three  thcmsaud  dollars  of 
the  limit.  Their  standing  is  not  qm^st lowed,  however, 
and  it  is  expected  that  their  annual  statement  will  show 
a  very  positive  growth  in  resources.  IMvviims  estimates 
of  net  worth  are  maintained."  The*  rejiorier  testifie<l  that 
this  statement  down  to  **t1i(\v  have  a  line  of  $15,000  and 
upwards  at  bank''  was  mad(*  by  T]u)uips()u,  that  Thomp- 
son probably  told  him  the  extent  of  their  bank  (T<»dit,  but 
that  he  verified  it  by  incjuiry  at  the  bank.  The  rest  of  the 
statement  was  his  own  conclusion  drawn  from  other 
sources.  There  is  not  a  syllable  tending  to  show  that  any 
of  this  statement  was  false, — certainly  not  that  anv  state- 
ment  of  fact  was  false, — although  it  is  perhaps  infer- 
able from  the  fact  of  the  failure  that  some  of  the  prog- 
nostications of  the  commercial  agency,  for  which  the 
Omaha  company  was  not  responsible,  were  not  realizeil. 
Moreover,  there  is  no  evidence  to  show  that  this  state- 
ment was  communicated  to  the  plaintiflf. 

It  is  said  that  for  a  long  time  before  the  failure  th(? 
Omaha  company  had  been  owing  the  Goodyear  India 
Kubber  Glove  ifanufacturing  Company,  one  of  the  exe- 
cution creditors,  a  large  amount,  and  that  this  fact  was 
not  made  known  to  the  plaintiff,  nor  was  it  state<l  in  any 
repoi*t  made  to  Dun  &  C'o.  l?ut  there  is  nothing  to  show 
that  any  inquiry  was  made  either  by  plaintiff  or  by  Dun  & 
i\K  with  reference  to  any  indebtedness.  The  report  in 
evidence  refers  to  the  existing  indebt(*dness  to  the  bank 
alone,  and  that  information  did  not  come  from  the  debtor. 

The  foregoing  substantially  covers  the  whole  case  as 
it  went  to  the  jury,  and  it  will  be  seen  that  there  was  not 
a  scintilla  of  evidence  whereon  to  found  a  verdict  for  the 
plaintiff. 

Reversed  and  remanded. 
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William  Bakr  v.  I'^kank  W.  Liitle. 

Filed  Apbil  8, 1898.     No.  7968. 

Vendor  and  Vendee:  Constkic  tion  of  Contract:  Rescission.  A  pro- 
vision in  a  contract  for  the  sale  and  exchange  of  lands,  set  out 
in  full  in  the  opinion,  construed  to  be  a  persoral  covenant  and  not 
a  condition,  and  so  not  entitling  the  vendee  to  rescind  on  account 
of  its  breach. 

EitKOK  from  the  distric't  court  of  Lancaster  county. 
.Tried  below  before  Hall,  J.    Rncrsed. 

G,  M,  Lamhertsdji  and  I\  M.  Hall,  for  plaintiff  in  error. 

Wiltiam  G.  Vluvlc,  contra, 

Irvine,  C. 

« 

This  action  was  brought  by  Little  against  Barr  for  th<^ 
purpose  of  enforcing  the  rescission  of  a  contra<-t  whereby 
Barr  had  agreed  to  convey  to  Little  certain  property  in 
Ijincoln,  and  to  require  the  I'econveyance  by  Barr  to  Lit 
tie  of  land  conveyed,  and  the  repayment  of  money  paid  in 
part  consideration.  To  Barr  s  answer  Little  interposed 
a  general  demurrer,  which  was  sustained,  and  Barr  elect- 
ing to  stand  on  his  answer,  a  decree  was  entered  in  favor 
of  Little.    BaiT  brings  the  case  here  by  petition  in  error. 

By  a  familiar  rule  of  pleading  the  demurrer  to  the  an 
swer  searches  the  whole  record,  and  judgment  thereon 
should  go  against  that  party  whose  pleading  was  first 
defective  in  substance.  (Ihnmtt  r,  Hargius,  1  Neb.  419; 
Hotcer  r.  Anltman,  27  Neb.  251;  Oalcley  v,  Vallrjf  Countjf,  40 
Neb.  900;  City  of  Ilasthu/s  v.  Foxivorthy,  45  Neb.  676;  Hair- 
thorns  i\  ^7«fe,  45  Neb.  871.)  The  sufficiency  of  the  peti- 
tion is  the  first  question  thus  presented. 

The  petition  alleges  that  Barr  was  the  owner  of  lot  5,  in 
block  58,  in  the  city  of  Lincoln,  said  lot  having  a  three- 
story  brick  building  thereon.  One  Lamaster  was  tht^ 
owner  of  an  adjoining  lot,  having  a   similar  buildini»- 
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thereon.  There  existed  between  Barr  and  Lamaster  a 
contract  whereby  the  two  buildings  were  erecte<l  with 
a  common  central  hallway  for  the  use  of  occupants  of 
both  buildings,  and  whereby  a  single  heating  apparatus 
was  made  to  do  service  for  both.  Such  contract  greatly 
enhanced  the  value  of  Barr's  property.  Its  benefits  ran 
with  the  land.  Februarj-  18,  1893,  the  plaintiff  and  de- 
fendant entered  into  a  contract  in  writing  whereby  Ban* 
sold  this  property  to  Little  at  an  agreed  price  of  $20,700; 
|1,000  then  paid,  $19,700  to  be  paid  on  or  before  April  1, 
1893,  and,  as  the  remainder  of  the  price.  Little  agreed  to 
convey  to  Barr  a  number  of  lots  in  Sabin  Hill,  in  Lan- 
caster county.  The  petition  then  alleges  in  detail,  by 
averments  in  its  body  and  by  transcripts  attached  as  ex- 
hibits, certain  legal  proceedings  then  in  progress  between 
Barr  and  Lamaster.  Tht^e  proceedings  are  evidently 
those  reviewed  by  this  court  in  the  case  of  Barr  v.  La- 
master, 48  Neb.  114.  The  petition  pleads  the  course  of 
these  proceedings  as  far  as  the  decree  in  the  district  court. 
For  the  sake  of  brevity  we  refer  to  the  opinion  in  the  case 
cited  for  a  detailed  statement  thereof.  Suffice  it  here  to 
jsay  that  the  suit  was  brought  by  Barr  to  terminate  the 
contract  between  hiin  and  Lamaster.  Lamaster  by  cross- 
petition  sought  tlie  same  result,  but  by  diflferent  means, 
Barr  dismissed  his  petition  and  the  case  was  tried  June 
20,  1893,  on  Lamaster's  cross-petition.  July  1,  1893  a  de- 
cree was  rendered  in  effect  terminating  the  contract  and 
ordering  a  sort  of  involuntary  party  wall  to  be  erected 
under  direction  of  the  court.  Little  alleges  that  he  was 
ignorant  of  these  proceedings  when  he  contracted  to  buy 
the  Barr  property,  but  having  learned  thereof,  he  pro- 
cured his  contract  to  be  modified  June  29,  1893,  by  the 
following  instrument: 

^^WilUam  Barr,  Esq.,  City:  I  will  deed  you  the  property 
in  Sabin  Hill  Addition  mentioned  in  our  agreement,  and 
will  on  September  1,  1893,  pay  you  in  cash  $3,500,  if  you 
will  at  that  time  deed  to  me  lot  5,  block  58,  Lincoln  (witli 
the  three-story  brick  building  thereon,  which  I  under- 


558  NEBRASKA  REPORTS.  [Vol.  54 


Barr  t.  Little. 


stand  is  located  wholly  on  said  lot  5),  free  and  clear  of  in- 
cumbrance, taking  back  from  me  a  first  mortgage  for 
i|?l 5,700,  due  in  three  years,  at  seven  per  cent  interest, 
provided  your  suit  against  Lamaster  is  dismissed,  the  de- 
<ree  therein  vacated,  and  Lamaster's  cross-bill  is  dis- 
missed. 

"Yours  truly,  F.  W.  Little. 

"I  accept  above  proposition  and  have  received  deed  to 
Sabin  Hill  property  thereunder,  and  I  guaranty  the  dis- 
missal, without  decree,  of  Lamaster's  cross-petition  and 
of  my  suit  against  him.  Wm.  Barr." 

The  plaiutiflf  alleges  that  he  paid  $500  more  on  the  pur- 
chase price,  and  at  the  date  of  the  latter  agreement,  con- 
veyed to  Barr  the  Sabin  Hill  pix)perty.  Barr  did  not  pro- 
cure the  dismissal  of  the  Lamaster  case,  but,  on  the 
contrary,  it  at  once  went  to  decree,  and  thereby  the  bene- 
fits of  the  hallway  and  heating  contract  were  lost. 
Neither  fraud  nor  mistake  is  alleged.  If  Little  is  entitled 
to  a  rescission,  it  is  solely  because  Barr  failed  on  his  part 
to  perf'^rm,  and  the  failure,  if  thei-e  was  one,  was  in  not 
procuring  the  dismissal  of  the  Lamaster  suit.  Taking  the 
two  agreements  togetlier,  it  appears  that  Barr  was  not 
obligated  to  convey  except  on  Little's  paying  ?3,500  and 
giving  a  mortgage  for  the  remainder  on  September  1, 
1893,  OP  at  such  time  and  on  such  terms  thereafter  as  a 
court  of  equity  would  regard  proper.  Little  does  not 
plead  a  tender  or  a  willingness  to  perform,  so  he  cannot 
rescind  unless  Barr's  breach  of  the  contract  had  rendered 
it  unnecessary  for  him  to  proceed.  It  follows  that  the 
( rucL'^l  question  is  whether  the  termination  of  the  La- 
mast'tr  litigation  was  a  condition  on  which  the  perform- 
ance of  the  contract  depended,  or  whether,  on  the  other 
hand,  it  was  a  collateral  promise,  affording  a  remedy  in 
damages  only.  Two  facts  tend  somewhat  to  characterize 
the  stipulation  in  that  behalf  as  a  condition.  The  firat  of 
1hes<?  is  the  use  by  Little  in  his  proposition  of  June  29 
of  the  word  ''provided''  in  introducing  that  subject;  th»* 
other  is  the  requir(*ment  that  the  Barr  property  should  be 
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conveyed  "free  and  clear  of  incumbrance."  The  force  of 
the  word  "provided-'  is  limited  by  the  other  terms  of  the 
proposition  und  by  the  form  of  Barr's  accept^mce.  While 
the  pending  ^it  could  hardly  be  called  in  itself  an  incum- 
brance, it  threatened  to  charge  the  property  with  a  party 
wall,  which  is,  in  a  broad  sense,  an  incumbrance.  But 
this  covenant  against  incumbrances  could  not  have  rv'- 
ferred  to  such  an  incumbrance  as  the  party  wall.  The 
very  ground  of  plaintiflf's  case  is  that  the  Lamaster 
case  threatened  the  continuance  of  the  contract  for  re- 
ciprocal easements.  Little  did  not  expect  or  desire  thai 
the  property  should  be  conveyed  free  or  clear  of  thes  * 
easements,  yet  they  were  incumbrances  of  the  same  char 
acter  as  the  party  w^all.  All  other  circumstances  point 
to  a  personal  promise  and  not  a  condition.  Any  inference 
from  the  words  used  in  Little's  proposition  is  rebutted  by 
the  fact  that  Barr's  acceptance  was  not  in  those  terms. 
He,  in  accepting,  merely  "guarantied" — i.  e.,  warranted — 
the  dismissal  of  the  case.  If  the  word  "provided,"  in 
the  sense  of  a  condition,  had  been  an  essential  of  thi* 
proposal,  then  the  proposal  was  not  accepted,  but  m:  t 
with  a  counter  proposal  substituting  a  warranty.  But. 
going  behind  the  strict  meaning  of  the  words  employed, 
we  reach  the  same  conclusion  from  a  construction  of  the* 
whole  contract  in  the  light  of  the  circumstances.  The 
Lamaster  case  had  been  tried  some  days  before  the  agree- 
ment of  June  "29  was  made.  It  was  then  under  advise- 
ment and  a  decree  might  be  any  day  rendered.  The  time 
when  there  could  be  any  great  probability  of  an  amicable* 
adjustment  w^as  past.  The  parties  actually  contemplated 
that  such  an  adjustment  would  not  be  readied,  at  lea.st 
before  a  decision,  because  Little's  prtiposal  was  that  the* 
decree  should  be  vacated.  This  w^as  something  which 
must  take  place  in  the  future.  Little  at  once  conveye<l 
the  Sabin  Hill  property  to  Barr.  If  the  dismissal  of  the 
Lamaster  case  was  a  condition  precedent  to  the  ex- 
change, he  would  not  have  done  so.  If  it  was  a  condition 
subsequent,  it  would  have  appeared  in  the  contract  or  in 
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the  deed.  This  r(>ntonii)(>raii(M)Us  practiral  construction 
phu'Pd  upon  the  contract  bv  the*  parties  thcnis(»lvcs  in  of 
the  utmost  sij^uiticance.  Barr  had  ahead v  dismissed 
hin  petition.  Litth*  knew  that  a  decree  wouhl  probahl.v 
be  rendered  on  the  cross-pel  i I  ion.  He  knew  tiiat  in  thai 
case  the  only  way  of  procnrin<»  a  vacation  of  such  decree, 
except  by  Lamaster  s  cons(»nt,  wouhl  be  through  appel- 
hite  pi-oceedings,  and  that  such  proccHMlings  wt^ukl  re- 
cpiire  time  extendinj^  long  beyond  that  lixed  for  Complet- 
ing the  transfers  and  making  the  final  payment.  We 
think  it  (luite  evident  that  the  i^ai-ties  contemplated  a 
consummation  of  the  contract  on  the  terms  state<l,  re- 
gardh^ss  of  the  result  of  the  I^amaster  case,  and  that  Lit 
tie  relied  on  Banc's  promise,  eciuivahnit  to  one  that  he 
shouhl  do  all  things  possible  to  dispose  of  the  case  with- 
out affirmative  decree,  and  to  answer  in  damages  if  he 
should  fail. 

IiEVi:USP:D   AND   REMANDED. 


54  500 
d85  428 

54  560 
I  54  600 
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John  Dern  et  al.  v.  William  H.  Kellogg  et  al. 

Filed  April  8, 1898.     No.  7948. 

1.  Violation  of  Erroneous  Instruction:  Review.    A  verdict  rendered 

in  plain  disregard  of  instructions  is  contrary  to  law;  but  the  Judg- 
ment will  not  for  that  reason  be  reversed  when,  the  instructions 
were  erroneous  and  the  verdict  the  only  one  which  could  prop- 
erly be  returned  under  the  evidence. 

2.  Liability  of  Bank  for  Failure  to  Collect  Draft.    A  merchant  at  H., 

in  this  state,  being  indebted  to  K.  &  Co.,  in  Chicago,  the  latter  made 

* 

a  draft  upon  him  and  sent  it  to  a  bank  at  H.  without  other  instruc- 
tions than  to  collect  and*  remit.  The  bank  received  the  draft  Feb- 
ruary 19,  presented  it  and  obtained  an  oral  acceptance  and  a  prom- 
ise that  it  would  be  paid  in  a  few  days.  At  maturity  the  merchant 
requested  the  bank  to  hold  it  and  repeated  his  promise  to  pay  in 
a  few  days.  The  same  thing  occurred  later.  The  bank  held  the 
draft  without  communicating  with  the  drawers  until  March  5, 
when  at  the  merchant's  request  it  wrote  the  drawers  asking  an 
extension  of  thirty  days.  March  7,  and  before  an  answer  was  re- 
ceive, it  took  a  conveyance  of  all  of  the  merchant's  property  in 
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stttlflCaction  of  a  debt  to  itself  and  with  an  agreement  to  pay  debts 
to  strangers  to  a  l«trge  amount,  but  not  including  th«i;t  to  K.  &  Co. 
It  then  returned  the  drafts,  which  could  not  be  colleoted.  Held, 
That  it  had  not  performed  its  duties  in  good  faith  and  was  liable 
to  K.  &  Co. 

3. :  Custom  and  Usage.    A  custom  of  banks  at  H.,  unknown  to 

K.  &  Co.,  to  so  treat  collections  was  no  protection.  A  custom  to 
be  availed  of  must  be  lawful  and  reasonable. 

4. :  Evidence.    In  such  a  case  it  Is  not  necessary  for  the  plaintiff 

to  prove  with  certainty  that  but  for  the  misoonduct  of  the  col- 
lecting agent  payment  would  have  been  obtained.  A  prima  facie 
case  is  established  by  showing  thai  such,  with  reasonable  proba- 
bility, would  have  been  the  result. 

5. :  .    The  fact  that  all  the  time  the  bank  held  the  draft 

the  merchant  continued  to  conduct  Ms  business  and  had  property 
subject  to  execution  to  the  value  of  many  times  the  debt  is  suf- 
ficient to  charge  the  bank,  prima  facie,  with  the  amount  oi  the 
draft 

Ebror  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J.    Affirmed. 

E.  F.  Oray  and  D.  B.  Carey,  for  plaintiffs  in  error: 

Under  the  evidence  the  bank  is  not  liable.  {Freeman  v. 
Citizens  Nat.  Bank,  42  N.  W.  Rep.  [la.]  632;  1  Daniel, 
Negotiable  Instruments  sees.  496,  497;  2  Bandolph,  Com- 
mercial Paper  sees.  603,  604;  Farmers  Bank  d  Trust  Co. 
V.  Newland,  31  S.  W.  Rep.  [Ky.]  38;  Sahlien  v.  Bank  of 
Lonoke,  16  S.  W.  Rep.  [Tenn.]  373;  Crouse  v.  First  Nat. 
Bank,  33. N.  E.  Rep.  [N.  Y.]  301;  Bank  of  Washington  v. 
Tnplett,  i  Pet  [U.  S.]  25.) 

Rich  d  Sears,  contra. 

0    ' 

Irvinb,  0, 

The  defendants  in  error  were  partners  doing  business 
in  Chicago  under  the  name  of  Charles  P.  Kellogg  &  Co. 
The  plaintiffs  in  error  were  partners  doing  business  as 
bankers  in  Hooper,  in  this  state,  under  the  name  of  the 
State  Bank  of  Hooper,  and  will  hereafter  be  called  the 
bank.  H.  H.  Looschen  was  a  merchant  in  Hooper,  who 
40 
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in  February,  1891,  was  indebted  to  Kellogg  &  Co.  in  the 
sum  of  1704.50.  February  17,  1891,  Kellogg  &  Co.  drew 
two  drafts  to  their  own  order  on  Looschen,  one  for  |352, 
payable  three  days  after  sight,  the  other  for  |352.50,  pay- 
able ten  days  after  sight,  and  after  indorsing  them  to  the 
bank,  transmitted  them  to  the  bank  with  instructions  to 
collect  and  remit.  This  action  was  brought  by  Kellogg 
&  Co.  against  the  bank  to  recover  the  amount  of  the 
drafts,  and  is  based  on  the  alleged  negligence  of  the  bank, 
preventing  their  collection.  Plaintiflfs  recovered  judg- 
ment for  the  amount  of  one  of  the  drafts,  and  the  bank 
brings  the  case  here  for  review. 

The  drafts  were  received  by  the  bank  February  19,  and 
were  that  day  presei^ted  and  by  Looschen  orally  ac- 
cepted, he  promising  to  call  and  pay  them  in  a  few  days. 
When  the  first  draft  matured  rx)oschen  called  at  the  bank 
and  asked  that  it  be  held,  promising  again  to  pay  in  a 
few  days.  When  the  second  draft  matured  the  same 
thing  occurred.  The  bank  held  the  drafts,  without  noti- 
fying plaintiffs,  until  March  5,  when  Looschen  again 
called  and  requested  the  bank  to  write  the  plaintiffs  ask- 
ing an  extension  of  thirty  or  sixty  days.  This  was  done. 
During  this  whole  period  Looschen  was  indebted  to  the 
bank  about  $12,000  on  notes  and  about  ?3,000  on  over- 
drafts. March  7  he  conveyed  all  of  his  property  to  the 
bank  in  satisfaction  of  this  debt,  the  bank  also  agreeing 
to  pay  certain  other  debts,  not  including  that  to  plain- 
tiffs, and  amounting  to  about  f  5,500,  according  to  a  com- 
position agreement  Looschen  had  made  with  such  other 
creditors,  at  the  rate  of  75  cents  on  the  dollar.  The  same 
day  the  bank  returned  the  drafts  to  plaintiffs,  together 
with  the  letter  with  which  they  had  been  transmitted, 
indorsing  across  the  letter,  "Mr.  Looschen  has  sold  out 
his  business."  After  the  conveyance  to  the  bank  it  was 
impossible  for  the  plaintiffs  to  collect  anything.  In  ad- 
dition to  the  foregoing  facts  it  should  be  stated  that  there 
was  evidence  tending  to  show  that  in  this  method  of 
handling  the  drafts  the  bank  followed  a  custom  in  vogue 
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by  it  and  the  only  other  bank  at  Hooper.  There  was 
nothing  to  show  that  the  plaintiffs  knew  of  this  custom. 
Further,  the  evidence  tends  to  show  that  prior  to  March 
7  the  bank  considered  Looischen  solvent,  and  the  con- 
veyance seems  to  have  been  made  at  the  suggestion  of 
Looschen  and  not  upon  any  pressure  brought  by  the  bank. 

The  court  instructed  the  jury  that  the  drafts  being  only 
a  means  resorted  to  by  plaintiffs  to  collect  the  debt,  and 
there  being  no  other  parties  in  interest,  the  bank  was  not 
required  to  observe  the  demands  of  the  law  merchant 
with  regard  to  presentment  and  notice  of  dishonor  of 
commercial  jmper,  but  that  it  was  merely  a  collecting 
agent  and  bound  only  to  reasonable  diligence.  So  far 
the  charge  was  undoubtedly  correct.  But  the  court  also 
charged  that  if  the  bank  pursued  the  custom  prevailing 
at  all  the  banks  in  Hooper,  it  was  not  liable,  although  the 
plaintiffs  were  ignorant  of  that  custom.  In  other  instruc- 
tions the  facts  were  rehearsed  substantially  as  they  have 
been  stated  here,  and  the  jury  was  told  that  if  tlie  facts 
were  so  found  there  could  be  no  recovery.  Also  the  jury 
was  charged  that  if  it  found  for  the  plaintiffs  it  must  find 
for  the  amount  of  both  drafts.  All  these  instructions 
were  evidently  disregarded  by  the  jury.  Those  relating 
to  the  right  to  recover  were  palpably  erroneous.  A  ver- 
dict rendered  in  plain  disregard  of  the  instructions  is  con- 
trary to  law,  and  will  ordinarily  be  set  aside,  whether  the 
instructions  be  good  or  bad.  {Aulhnau^  v.  Reams,  9  Neb. 
487;  Onwha  d  R.  V.  R.  Co.  t?.  Hall,  33  Neb.  229;  Stnmlifonl 
r.  (irevu,  54  Neb.  10.) 

In  this  case,  however,  there  should  not  be  a  reversal. 
l)ecause  the  error  was  in  no  sense  prejudicial  to  the  plain 
tiffs  in  error.  The  only  verdict  which  could  properly  have 
been  rendered  under  the  evidence  was  one  in  favor  of  the 
plaintiffs  below.  It  would  be  a  disgrace  to  the  law  if  the 
plaintiffs  could  not  recover  on  the  admitted  facts  of  the 
case.  True,  the  holding  of  the  drafts  for  a  roasDuable 
time,  at  the  request  of  the  acceptor,  might  often  not  b^* 
negligent,  and  might  even  be  the  part  of  prudcMice;   and 
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we  by  no  means  intend  to  hold  that  a  bank  holding  paper 
for  collection  merely,  may  not,-  as  a  general  rule,  obtain 
a  preference  for  a  debt  owing  to  itself.  Neither  the  hold- 
ing: of  the  drafts  nor  the  securing  of  a  preference  for  its 
claim  would  necessarily  charge  the  bank  with  liability. 
But  the  combination  of  the  two  facts,  under  the  circum- 
Htances  here  proved,  leaves  but  one  inference  to  be  drawn, 
and  it  is  an  act  of  charity  to  call  that  inference  one  of 
negligence.  A  harsher  term  might  be  more  appropriate. 
Looschen  jvas  in  the  possession  of  property  of  great 
value,  liis  own  and  subject  to  execution.  He  was  con- 
ducting a  mercantile  business.  He  owed  the  bank  more 
than  f  15,000.  The  bank  held  the  drafts  from  February 
19  until  March  7,  relying  solely  on  an  indefinite  promise 
by  Looschen  to  "come  in  and  pay  in  a  few  days.'^  The 
bank  did  not  communicate  with  the  plaintiffs  in  any  way 
until  March  5,  and  then  only  to  ask  a  considerable  exten- 
sion. March  7,  and  before  an  answer  was  or  could  be  re- 
ceived, it  appropriated  the  whole  of  Looscheu's  property 
to  itself,  not  only  in  satisfaction  of  its  own  debt,  but  as- 
suming at  the  same  time  the  payment  of  a  large  amount 
of  other  indebtedness,  in  favor  of  men  to  whom  it  owed 
no  duty,  and  in  disregard  of  the  plaintiffs,  to  whom  it  was 
bound  for  the  exercise  of  good  faith  and  reasonable  dili- 
gence in  their  protection.  Having  taken  the  property 
and  so  made  it  impossible  to  collect  the  drafts,  it  returned 
them,  coolly  stating  that  Looschen  had  sold  out  his  busi- 
ness, but  not  even  then  disclosing  its  own  interest  or 
share  in  the  transaction. 

The  cases  cited  by  the  defendants  in  support  of  the 
bank's  conduct  are  not  in  point,  and  if  they  were  we  could 
not  regard  them  as  precedents  worthy  to  be  followe<l. 
Courts  are  not  organized  to  lend  their  sanction  to  such 
transactions.  The  bank's  conduct  was  not  merelv  nejirli- 
gent.  It  was  characterized  by  the  utmost  bad  faith. 
Frveman  r.  Citizens  Xat,  Bimk,  42  N.  W.  Kep.  [la.]  632, 
was  a  case  where  drafts  had  been  frequently  drawn.  It 
seems  that  some  had  been  returned,  and  the  drawers  in- 
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structed  the  bank,  "Do  not  return  any  more  drafts.  *  * 
Wire  us  and  await  reply."  The  bank  promptly  ^ired 
the  drawers  of  the  dishonor  of  the  drafts  in  question. 
The  drawers  answered  by  mail.  In  the  meantime  the 
bank  had  received  information  which  led  it  to  issue  an 
attachment  for  a  debt  owing  to  itself.  It  at  once  wired 
that  fact  to  the  drawers,  and  on  instructions  to  that  effect 
handed  the  drafts  to  its  attorney.  Other  attachments 
had  been  levied  which  absorbed  the  assets.  Here  the 
bank  strictly  followed  special  instructions,  and  informed 
the  drawers  promptly  of  the  facts.  It  was  of  course  held 
not  liable.  Most  of  the  cases  cited  are  adduce<l  in  support 
of  the  proposition  that  plaintiffs  were  bound  by  the  cus- 
tom of  the  Hooper  banks  in  such  matters,  although  not 
aware  of  such  custom.  This  upon  the  theory  that,  the 
collection  having  been  sent  without  special  instructions, 
the  customer  is  presumed  to  have  intended  that  the  bank 
should  pursue  its  usual  course.  Such  cases  are  Farnurs 
Bank  d  Tmst  Co.  r.  Nnclmid,  31  S.  W.  Rep.  [Ky.]  38; 
Sahlien  v.  Bank  of  Lonoke,  16  S.  W.  Rep.  [Tenn.]  373.  But 
all  such  cases  state  or  clearly  imply  that  the  custom  must 
be  both  lawful  and  reasonable.  In  Crouse  v.  First  Nat, 
Bank,  33  N.  E.  Rep.  [N.  Y.]  301,  the  customer  had  been 
promptly  informed  of  the  bank's  acts  and  had  ratified 
them.  In  sending  the  collection  plaintiffs  did  not  assent 
by  implication  to  a  custom  that  the  bank  should  be  negli- 
gent or  that  it  should  practice  a  fraud  upon  them.  A  case 
much  like  this,  but  where  the  conduct  of  the  bank  had 
been  by  no  means  so  reprehensible,  is  Mound  City  Paint  & 
Color  Co.  V.  Commercial  Nat,  Banky  9  Pac.  Rep.  [Utah]  709. 
It  is  claimed  that  there  was  no  proof  of  damages;  that 
is,  that  it  was  not  shown  that  had  the  bank  been  diligent 
the  drafts  could  have  been  collected.  In  such  cases  it  is 
usually  impossible  to  show  with  certainty  that  if  due  care 
had  been  observed  the  collection  would  have  been  made. 
The  law  is  not  so  rigid  in  its  requirements  for  the  pro- 
tection of  the  negligent  agent.  It  is  only  necessary  to 
show  a  reasonable  probability  that  with  due  care  the  col- 
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lection  would  have  resulted.  The  burden  then  rests  on 
the  defendant  to  show  that  there  was  no  damage.  {Fahy 
V.  Fargo,  17  N.  Y.  Supp.  344.  See,  too,  First  Nat.  Bank  of 
MeadviUe  i\  Fourth  Xat.  Bank  of  City  of  N.  7.,  77  N.  Y.  320; 
89  N.  Y.  412;  Tnnidad  Nat.  Bank  v.  Denver  Nat.  Bank,  4 
Dill.  [U.  S.]  290.)  In  this  case  it  was  shown  that  until 
March  7  Looschen  continued  to  conduct  his  business  and 
owned  property  subject  to  execution  to  the  value  of  f  15,- 
000  at  a  conservative  estimate.  The  bank  saw  fit  to  take 
it  that  day  to  satisfy  a  debt  of  over  $15,000  and  agreed  at 
the  same  time  to  pay  therefor  several  thousand  dollara 
more.  Looschen  had  been  permitted  to  overdraw  his  a(!- 
count  about  $3,000,  and  the  cashier  testifies  that  any 
checks  that  he  might  have  drawn  before  March  7  would 
have  been  paid.  Certainly  it  would  appear  from  these 
facts  that  had  the  bank  been  diligent  in  seeking  payment 
of  the  drafts,  or  in  returning  them,  or  in  notifying  the 
plaintiffs  of  the  facts,  it  is  reasonably  probable  that  pay- 
ment would  have  been  obtaincMl.  It  is  suggested  that 
there  was  no  ground  of  attachment  and  that  the  plaintiffs 
could  not  have  otherwise  proceeded  with  sufficient  celei*- 
ity  to  realize  their  debt.  But  if  Looschen  were  honestly 
disposed  it  is  clear  that  he  could  have  paid.  If  he  were 
otherwise  disposed  and  had  undertaken  to  evade  plain- 
tiffs, a  cause  of  attadiment  would  have  arisen  and  the 
process  would  have  been  clearly  effectual.  The  only  vice 
in  the  verdict  is  that  it  was  not  for  the  amount  of  both 
drafts,  and  defendants  cannot  complain  of  that. 


Affirmed. 


Nathan  Merriam  v.  Andrew  5Iii.es,  Executor,  et  al. 

Filed  April  8, 1898.    No.  7901. 

1.  Principal  and  Surety:  Assumption  of  Mortgage:  Co-Tenants. 
One  of  several  co-tenants  of  land  incumbered  by  mortgage,  who 
bu^s  fhe  interest  of  his  co-tenants  and^  as  a  pait  of  the  conaidera- 
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tion,  assumes  and  a^ees  to  pay  the  mortgage  debt,  becomes,  as 
among  the  parties  to  that  contract,  the  principal  debtor,  and  the 
vendors  become  his  sureties. 

2. :  :  .    While,  by  such  a  transaction,  the  rights  or 

duties  of  the  mortgagee  cannot  be  changed  without  his  consent, 
and  he  may  enforce  his  origrinial  contract  according  to  its  terms, 
still,  if  he  makes  new  contracts  with  the  parties  to  the  agreement, 
with  knowledge  thereof,  he  must  do  so  with  regard  to  the  rights 
oi  those  who  are,  among  the  mortgagors,  sureties. 

3.  :   :    Extension  of  Time  fob  Payment.    Therefore,   if, 

with  knowledge  of  the  changed  relationship  of  the  mortgagors,  as 
among  themselves,  one  purchases  the  notes  secured  by  the  mort- 
gage, and  at  the  same  time  enters  into  a  contract,  on  valid  con- 
sideration, to  definitely  extend  the  time  of  payment  by  him  who 
has  become  the  principal  debtor,  and  this  without  the  consent  of 
the  sureties,  he  thereby  releases  the  sureties. 

4. :  :  :  Notice.  Evidence  examined,  and  held  insuf- 
ficient to  show  that  the  creditor  In  such  a  case  had  not  notice  of 
the  relationship  of  the  debtors  to  one  another. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrose,  J.     Reversed. 

Wharton  &  Baird,  for  plaintiflE  in  error. 

F.  B.  Tiffany  and  W.  T.  Nelson^  contra. 

Irvine,  0. 

Andrew  Miles  and  James  W.  Vinton,  executors  of  the 
will  of  John  L.  Miles,  deceased,  and  James  Thompson 
brought  this  action  against  Nathan  Merriam,  Charles  T. 
Brown,  Patrick  Egan,  and  H.  J.  Cosgrove  to  recover  on 
eight  promissory  notes  for  $1,000  each,  executed  by  the 
defendants  to  William  M.  Clark  and  transferred  to  John 
L.  Miles  and  James  Thompson.  Of  the  defendants,  Mer- 
riam alone  was  served  with  process.  As  a  defense  he 
pleaded  that  the  notes  were  made  to  Clark  in  part  pay- 
ment for  a  tract  of  land  purchased  jointly  by  the  makers, 
and  were  secured  by  mortgage  on  the  land  purchased, 
which  was  afterwards  platted  into  lots  as  an  ad<litiou  to 
Lincoln;  that,  before  the  notes  were  sold  to  Miles  and 
Thompson,  Merriam,  'Egan,  and  Cosgrove  sold  their  re- 
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spective  interests  in  the  land  to  Brown,  their  co-tenant, 
and  co-maker  of  the  notes,  who,  in  the  deed  of  conveyance 
and  as  a  part  of  the  consideration  assumed  and  agreed  to 
pay  these  notes;  that  afterwards,  for  a  valuable  consid- 
eration. Miles  and  Thompson  entered  into  a  written 
agreement  with  Brown,  whereby  they  extended  the  time 
of  payment  for  four  years,  and  agreed  to  accept  partial 
payments  on  certain  designated  terms,  and  also  agreed  to 
and  did  release  from  the  lien  of  said  mortgage  twenty- 
eight  of  the  lots  included  therein;  that  Merriam  was  not  a 
party  to  such  agreement,  and  that,  "as  between  said 
Brown  and  this  defendant,  this  defendant  was  and  re- 
mained only  a  surety  upon  said  notes,  which  was  well 
and  fully  understood  by  the  said  Miles  and  Thompson  at 
the  date  of  the  execution  and  delivery  of  said  agreement.*' 
The  reply  contains  a  peculiar  negative  pregnant  in  meet- 
ing the  last  averment  quoted  from  the  answer.  It  is  as 
follows:  "Plaintiffs  deny  that  as  to  the  payment  of  the 
notes  set  out  in  plaintiffs'  petition  Charles  T.  Brown  be- 
came the  principal  and  the  defendant  Merriam  surety 
thereon,  with  the  full  understanding  of  the  said  John  L. 
Miles  and  James  Thompson  at  the  date  of  the  purchase 
of  said  notes."  This  is  followed  by  averments  that  at  the 
time  of  the  purchase  of  the  notes  five  of  them  were  over- 
due and  the  time  of  payment  had  been  extended  by  the 
then  holder,  and  that  the  written  agreement  made  by 
Miles  and  Thompson  was  merely  in  ratification  of  the 
agreement  for  an  extension  theretofore  in  force.  The 
court,  the  case  having  been  tried  without  a  jury,  found 
specially  the  facts  almost  as  the  defendant  asserted  them, 
but  on  the  issue  of  notice  to  Miles  and  Thompson  of  the 
changed  relationship  between  Brown  and  the  other  mak- 
ers found  that  they  had  no  notice  thereof  and  did  not  con- 
sent thereto.  On  these  findings  it  was  held  that  Merriam 
was  not  discharged,  but  that  he  was  entitled  to  a  deduc- 
tion from  the  amount  of  the  notes  of  the  value  of  the 
twenty-eight  lots  released  by  Miles  and  Thompson  from 
the  lien  of  the  mortgage.    Judgment  was  entered  against 
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Meiriam  for  the  amount  thus  ascertained,  and  Merriam 
has  brought  the  case  here  for  review.  There  can  be  no 
doubt  of  the  correctness  of  the  findings  of  fact,  except 
with  i^gard  to  notice.  Indeed  defendant  in  error  con- 
cedes that  the  facts  are  not  open  to  dispute  except  as  to 
the  change  in  relationship  between  Brown  and  his  co- 
makers, and  witli  regard  to  notice;  and  on  the  former 
issue  the  ultimate  facts  are  not  open  to  controversy.  It 
is  shown  beyond  peradventure  that  Brown  bought  the 
property  and  as  a  part  of  the  consideration  agreed  to  pay 
the  debt  It  is  not  shown  that  the  holder  of  the  note  was 
a  party  to  that  contract.  The  only  question  here  is  as  to 
the  legal  effect  of  those  facts  on  the  duties  of  the  holder. 
It  is  asserted  on  behalf  of  the  plaintiflfs  that,  unless  the 
holder  was  a  party  to  the  agreement,  or  afterwards  rati- 
fied it  and  accepted  the  new  liabilities  thereby  created, 
he  was  not  bound  in  any  respect  thereby,  and  could  for  all 
purposes  continue  to  treat  all  the  parties  to  the  instru- 
ments as  principals  and  deal  with  them  on  that  basis. 
We  do  not  think  that  so  broad  a  statement  of  the  law  is 
warranted  by  reason  or  the  authorities,  although  some 
cases  are  found  which  go  to  that  extent.  The  doctrine 
has  been  frequently  recognized  by  this  court  that,  where 
one  buys  land  incumbei'ed  by  a  mortgage,  and  covenants 
to  pay  the  mortgage  debt,  or  as  part  of  the  consideration 
assumes  the  payment  thereof,  his  promise  creates  a  princi- 
pal obligation  which  the  mortgagee  may  enforce  against 
him.  {Cooper  v.  Foss,  15  Neb.  515;  Keedle  v.  Flack,  27  Neb. 
836;  Rockwell  v.  Blair  Savings  Bank,  31  Neb.  128;  Reifnoldn 
r.  DietZj  39  Neb.  180;  Qrand  Islaml  Savings  &  Loan  Ass^n.  o. 
Moore,  40  Neb.  686;  Meehan  v^  First  Nat.  Bank  of  Fairfield, 
U  Neb.  213;  Green  v.  Hall,  45  Neb.  89.)  It  follows,  as  a 
logical  consequence,  that  thereupon  the  vendor  becomes 
in  eflfect  a  surety,  and  the  vendee  the  principal  debtor, 
that  is  between  themselves.  (Paine  v.  Jones,  76  N.  Y.  274; 
Htiyler  v.  Atwood,  26  N.  el.  Eq.  504;  Flagg  v.  Oelttnaclier,  98 
111.  293.)  Of  couree  there  can  be  no  change  without  the 
knowledge  and  consent  of  the  mortgagee  which  can  aflfect 
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his  rights.  He  need  not  look  at  all  to  the  vendee  unless  he 
so  elects.  He  need  surrender  no  rights  against  the  vendor 
unless  he  so  elects;  but  it  by  no  means  follows  that 
because  he  is  not  contractually  bound  by  the  contract 
between  thein,  he  may,  after  learning  thereof,  enter  into 
new  relations  with  one  of  the  parties,  in  disregard  of  the 
rights  of  the  other.  He  may  enforce  his  rights  as  they  be- 
fore existed,  but  if  he  undertakes,  after  notice  of  the 
changed  relationship  betwet^n  the  other  i)arties,  to  de:ii 
with  one  of  them  by  changing  his  own  contractual  obliga- 
tions with  him,  he  must  regard  the  rights  which  he  know^s 
the  third  person  has  ac(iuir(Ml.  The  rule  which  releases  a 
surety,  when  the  creditor,  without  the  surety's  consent, 
enters  into  a  valid  contract  extending  the  time  of  pay- 
ment, is  founded  on  equitable  considerations,  and  does 
not  arise  from  an  implied  provision  of  the  original  con- 
tract. Where  the  relationship  is,  or  has  become,  that  of 
principal  and  surety,  the  duty  to  regard  the  surety's 
rights  exists,  although  the  creditor  may  himself  sustain 
such  a  relationship  that  in  enfolding  his  own  rights  he 
may  treat  both  as  principals.  In  practically  all  the  cases 
on  this  subject  the  duty  of  the  creditor  in  this  behalf  is 
made  to  arise  from  his  knowledge  of  the  relationship  ex- 
isting between  the  debtors  as  between  themselves,  not 
upon  the  existence  of  the  relationship  of  principal  and 
surety  as  between  them  and  the  creditor.  In  Paine  /;. 
Jones,  sujrra,  a  mortgagee,  with  knowledge  that  the  land 
had  been  sold  and  that  the  vendee  had  assumed  the  debt, 
agreed  with  the  vendee  to  abrogate  a  clause  in  the  mort- 
gage whereby  the  mortgagor,  on  partial  payment,  might 
require  partial  releases  of  the  land  mortgaged.  It  was 
held  that  the  mortgagee  "was  under  an  equitable  obliga- 
tion to  do  nothing  to  affect  or  alter  the  rights  of  the 
surety,"  and  that  the  vendor  was  therefore  discharged. 
So  in  many  cases  similar  in  principle,  the  discharge  of  the 
surety  is  made  to  depend  on  the  knowledge  by  the  cred- 
itor of  the  existence  of  the  relationship  between  principal 
and  surety,  and  not  on  the  form  or  nature  of  the  contract 


Vol.  54]  JANUARY  TERM,  1898.  571 


Merrlam  y.  Ifiles. 


as  between  tjje  creditor  and  the  debtors.  {Bank  of  British 
{Jolnmbia  v.  Jeffs,  15  Wash.  230;  Behms  v.  Rogers,  40  S.  W. 
Rep.  [Tex.]  419;  Wilson  v.  Foot,  11  Met.  [Mass.]  285; 
Morgan  v.  Tlionipson,  60  la.  280;  Lamson  v.  First  Nat.  Bank, 
82  Ind.  21.)  It  is  not  necessaiy,  for  reasons  which  will 
presently  appear,  to  determine  whether  this  knowledge 
must  exist  at  the  time  one  becomes  a  creditor,  or  whether 
it  binds  the  creditor  if  possessed  at  the  time  the  extension 
is  given.  We  conclude  on  this  branch  of  the  case  that 
while  the  holders  of  the  note  were  not  parties  to  the  con- 
tract changing  the  mutual  relationship  of  the  makers, 
still  Brown  had,  as  between  him  and  Meniam,  become 
the  principal  debtor  and  Men*iam  the  surety,  and  that  the 
plaintiffs  were  bound  to  do  nothing  to  injure  Merriam, 
by  way  of  extension  or  otherwise,  if  they  knew  of  that 
relationship  at  the  time  they  bought  the  notes — perhaps 
at  the  time  they  made  the  extension. 

The  case  therefore  turns  on  the  fact  of  notice,  and  we 
shall  treat  the  averment  quoted  from  the  reply  as  putting 
that  fact  in  issue,  and  examine  the  evidence  to  ascertain 
whethei-  the  special  finding  thereon  is  sustained  by  the 
evidence.  It  appears  that  the  notes  sued  on  had  passed 
from  Clark,  the  payee,  to  the  Clark  &  Leonard  Investment 
Company,  and  that  five  of  them  were  some  months  over- 
due. Brown  desired  an  extension  thereof  and  himself  ar- 
ranged with  Miles  and  Thompson  to  buy  them  and  grant 
the  extension.  He  paid  Miles  and  Thompson  about  $1,000 
as  a  bonus  to  induce  them  to  purchase  the  notes  and  grant 
the  desired  extension.  After  this  was  negotiated  a  repre- 
sentative of  the  investment  company  took  the  notes  to 
Omaha  and  there  the  transfer  was  completed,  the  written 
agreement  for  an  extension  being  made  the  same  day  and 
evidently  as  a  part  of  the  same  transaction.  Brown  nego- 
tiated both  the  sale  and  the  extension,  and  it  was  his 
desire  for  .the  extension  that  led  him  to  bring  about  the 
sale.  This  contract  for  the  extension  recites  the  purchase 
by  Miles  and  Thompson,  "this  day,''  of  the  notes  in  sui  t 
and  one  other,  and  that  "Charles  T.  Brown  is  the  present 
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owner  of  said  addition  and  agrees  to  pay  the  said  notes  as 
hereinafter  agreed  upon.^'  Then  follow  the  terms  of  the 
extension  and  the  agreement  pleaded  to  release  twenty- 
eight  lots  from  the  mortgage  lien.  This  was  certainly 
evidence  tending  very  strongly  to  show  that  Miles  and 
Thompson  had  knowledge  of  Brown^s  and  consequently 
of  Merriam's  position.  It  expi-essly  recites  the  transfer 
of  the  property  to  Brown,  or  at  least  the  present  owner- 
ship in  Brown,  and  it  is  not  contended  that  the  nature  of 
the  jmper  and  the  former  condition  of  the  title  were  un* 
known.  Indeed  Brown  testifies  that  Miles  visited  the 
land  with  him  and  examined  it  to  ascertain  whether  it 
afforded  suflBicient  security,  showing  that  Miles  and 
Thompson  were  buying  with  reference  to  the  mortgage 
and  must  have  been  on  inquiry  as  to  title.  It  does  not 
appear  that  they  had  actual  notice  of  the  deed  to  Brown, 
which  discloses  his  obligations  to  the  former  owners,  and 
we  need  not  decide  whether  they  were  charged  with 
notice,  because,  in  addition  to  the  very  strong  evidence 
afforded  from  the  recitals  in  the  contract,  and  the  circum- 
stances leading  to  the  sale  of  the  notes.  Brown  testifies 
that  John  L.  Miles  actually  knew  of  his  purchase  of  the 
property.  Against  this  we  have  only  the  testimony  of 
Andrew  Miles  that  he  did  not  know  of  these  facts.  An- 
drew Miles  was  a  book-keeper  for  Miles  and  Thompson, 
and  seems  to  have  taken  an  active  part  in  the  final  trans- 
fer of  the  paper,  but  he  does  not  say  that  he  knew  all  that 
the  purchasers  themselves  knew.  He  indeed  says  that  he 
does  not  know  what  knowledge  his  brother,  John  L.  Miles, 
possessed,  and  Brown  testifies,  without  contradiction, 
that  it  was  with  John  L.  Miles  that  the  negotiations  took 
place,  and.  he  did  know.  Andrew's  testimony  as  to  his 
own  ignorance  is  clearly  insufficient,  in  view  of  the  con- 
tract itself  and  the  other  evidence,  to  sustain  the  finding 
that  Miles  and  Thompson  had  not  notice. 

It  is  asserted  that  the  extension  had  been  granted  be- 
fore the  notes  were  sold;  that  tlie  written  contract  was 
merely  evidence  of  a  ratification  thereof  by  the  purchas- 
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ors.  This  assertion  is  founded  iipcn  a  memorandum 
appearing  on  the  back  of  etich  note,  '^payment  of  within 
note  extended  to  March  17, 1893."  Anarew  Jfiles  testifies 
that  this  was  on  the  notes  when  they  came  into  his  charge 
on  the  day  of  purchase.  There  is  no  evidence  as  to  who 
made  the  m^^niorandum  or  why  it  was  made  or  when, 
except  that  wlien  Andr(»w  !Miles  got  the  notes  it  was  there. 
Brown,  however,  testifies  that  theie  had  been  no  exten- 
sion by  tlie  former  holders  so  far  as  he  knew,  and  tht? 
irresistible  inference  from  all  the  proof  is  that  the  very 
purpose  of  the  sale  was  to  procure  the  extension.  The 
indorsement  may  have  been  made,  and  probably  was 
made,  contemporaneously  with  the  sale  to  plaintiffs. 
Certainly  the  unexplain<Ml  memoiandum  cannot  be  taken 
to  prove  an  extension  for  a  valid  consideration  by  the 
fonnei'  holders.  We  are  compelled  to  hold  that  the  find- 
ing that  plaintiffs  were  without  notice  of  the  rights  of 
Merriam  is  not  sustained  by  the  evidence  in  the  case. 

Reversed  and  remanded. 


Horace  A.  Greenwood  v.  Erie  W.  Fenton  bt  al. 

Filed  April  8, 1898.    No.  7991. 

Statute  of  liimitations:  Interest  on  Jxtdoment:  Extension  of  Time. 
A  agreed  with  B'  that  if  B  would  purchase  a  judgment  against  A 
the  latter  would  pay  B  ten  per  cent  interest  on  that  judgment  and 
another  in  favor  of  B,  instead  of  seven,  the  rate  each  bore.  The 
object  was  to  obtain  an  extension  of  the  time  of  payment.  About 
five  years  thereafter  A  paid  both  judgments  with  interest  at  seven 
per  cent,  according  to  their  terms.  B  then  sued  for  the  additional 
interest  HrUI,  That  the  promise,  while  in  a  sense  collateral,  was 
to  pay  interest  as  such,  and  that  the  interest  was  not  payable  until 
the  principal  should  be  paid,  that  therefore  the  statute  of  limi- 
tations had  not  run. 

Error  from  tlie  (listrict  court  of  Gage  county.     Triced 
below  before  Bush,  J.    Reversed. 
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E.  N,  Kauffman,  for  plaintiff  in  error. 
A.  Hardy,  (ontra, 

Irvine,  C. 

In  1888  a  decree  was  rendered  against  Erie  W.  Fenton 
and  Addie  C.  Fenton,  his  wife,  forei'losing  tw^o  mechan- 
ics' liens,  one  in  favor  of  the  National  Lumber  Company 
and  oi\e  in  favor  of  Horace  A.  Greenwood.  Soon  there- 
after the  claim  of  the  lumber  company  was  purchased 
by  Greenwood.  The  decree  then  stood  without  action 
until  five  years,  less  a  few  days,  from  its  rendition,  w'hen, 
an  order  of  sale  having  been  issued,  Fenton  paid  it  in  full. 
Greenwood  then  brought  this  action  against  the  Fen- 
tons,  alleging  that  the  Fentons  had  agreed  that  if  he 
would  purchase  the  judgment  of  the  lumber  company, 
they  would  pay  him  ten  per  cent  interest  on  both  judg- 
ments, they  theretofore  bearing  only  seven  per  cent.  The 
prayer  was  for  the  additional  three  per  cent  on  the 
amount  of  the  judgments.  The  answer  was  a  general 
denial  of  the  contract,  a  special  denial  by  Mrs.  Fenton 
of  her  husband's  authority  to  so  contract  on  her  behalf, 
and  a  plea  of  the  statute  of  limitations.  There  was  a 
verdict  and  judgment  for  the  defendants. 

The  plaintiff  assigns  as  error  the  giving  of  two  instruc- 
tions with  reference  to  the  statute  of  limitations,  and  the 
refusal  to  give  one  on  that  subject  requested  by  the 
plaintiff.  The  instructions  given  were  to  the  effect  that 
if  four  years  had  elapsed  from  the  expiration  of  what 
would  be  a  reasonable  time  for  the  payment  of  the  judg- 
ment, before  the  commencement  of  the  suit,  the  verdict 
must  be  for  the  defendants.  The  court  evidently  took 
the  view  that,  there  being  no  time  fixed  during  which 
plaintiff  should  not  enforce  his  judgment,  and  it  being 
evident  that  Fenton  had  induced  him  to  purchase  the 
lumber  company's  judgment  in  order  to  obtain  an  ex- 
tension of  some  kind,  the  contract,  in  effect,  was  that 
plaintiff  was  to  forbear  a  reasonable  time,  and  that  the 
statute  of  limitations  began  running  against  the  demand 
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for  the  additional  interest  from  the  expiration  of  such 
reasonable  time.  Certainly  these  instructions  weiv 
wiong.  They  could  only  be  right  if  the  contract  were 
to  be  construed  as  wholly  collateral  to  the  original  debt, 
and  then  as  contemplating  the  payment  of  additional 
interest  independent  of  the  payment  of  principal  and  at 
and  only  for  a  reasonable  time  after  the  judgment  was 
bought.  Collateral  to  the  principal  debt  the  agreement 
certainly  was  to  a  certain  extent,  but  the  evidence  in  no 
way  supports  any  such  theory  of  the  duration  of  the 
agreement  As  testified  to  by  plaintiflf^s  witnesses,  the 
agreement  was  generally  to  pay  ten  per  cent  interest  on 
the  judgments — a  rate  which  would  endure  until  the  debt 
should  be  paid.  Even  if  periods  for  paying  the  interest 
had  been  agreed  upon,  and  if  the  contact  were  so  far 
independent  of  the  debt  that  the  statute  would  run  from 
the  time  an  installment  of  interest  became  due,  it  is  plain 
that  several  years'  additional  interest  had  accrued  within 
the  statutory  period  and  recovery  could  be  had  for  this 
in  any  event  But  as  the  case  must  be  retried  it  is  pi-oper 
to  give  our  views  with  more  certainty  as  a  guide  for  the 
court  in  the  next  trial.  The  agreement,  if  it  existed, 
while  it  perhaps  did  not  merge  into  the  judgments  and 
become,  strictly  speaking,  a  term  injected  therein,  still 
was  an  agreement  to  pay  interest  as  interest  No  time 
of  payment  was  fixed;  and  in  such  case  the  interest, 
always  an  incident  to  the  principal  debt,  is  deemed  paya- 
ble therewith,  and  the  statute  does  not  run  against  the 
interest  until  the  debt  is  barred.  {French  v,  Kennedy^  7 
Barb.  [N.  Y.]  452;  Bander  v.  Bander,  7  Barb.  [N.  Y.]  560; 
De  Cordova  v.  City  of  Oalveston,  4  Tex.  470;  Orafton  Bank  v. 
Doe,  19  Vt  463.)  Under  the  plaintiffs  theory  of  the  facts 
the  plea  of  the  statute  of  limitations  was  not  available; 
the  defendant  did  not  set  up  a  different  contract  which 
might  make  it  available,  but  denied  the  contract  alto- 
gether. As  the  verdict  may  have  been  based  entirely  on 
this  defense,  the  error  was  prejudicial. 

Reversed  and  remanded. 


676  NEBRASKA  REPOKTS.  [Vol.  54 


54  576! 

55  291 


Werner  v.  Her. 


Franz  Werner  bt  al.,  appellants,  v.  Peter  E.  Ileu 

bt  al.,  appellees. 

FiiLBD  Apbcl  8, 1898.    No.  7965. 

1.  Partnership:  Judgments:  Executions:  Distribution  of  Pbogsbdb. 
A  partner,  without  authority  from  his  copartner,  signed  the  firm 
name  to  notes  as  security  for  a  stranger  and  not  given  with  any 
refereojce  to  the  firm  bueiness.  The  firm  wae  not  then  in  debt  or 
contemplating  becoming  so.  Thereafter  firm  debts  were  incurred. 
Judgment  was  regularly  recovered  against  the  firm  on  the  notes. 
There  was  no  charge  of  fraud  or  collusion.  Execution  was  levied 
on  the  partnership  property,  and  the  firm  creditors  having  recov- 
ered judgments,  they,  too,  caused  executions  to  be  levied  on  the 
same  property,  and  then  brought  suit  to  have  the  proceeds  of  the 
property  first  applied  to  the  satisfaction  of  their  demands.  Held, 
That  they  were  not  entitled  to  such  relief. 


2. :  :   Estoppel.    Under  such  oircumstanoes  the  partner 

who  did  not  sign  the  notes  was  precluded  from  asserting,  after 
suffering  judgment  thereon,  tihat  he  or  the  firm  was  not  bound, 
and  creditors,  in  the  absence  of  fraud,  had  no  greater  right. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Duffie,  J.    Affirmed. 

B.  N,  Robertson,  for  appellants. 

LaJke,  Hamiltony  d  Maxwell,  contra. 

Irvine,  0. 

Henry  Voss  and  William  Voss  were  partners  as  Voss 
Bros.,  in  the  wall-papering  business.  May  29,  1893, 
Henry  Voss  signed  the  firm  name  to  two  notes  drawn  in 
favor  of  Peter  E.  Her,  and  signed  also  by  G.  A.  Ackerman 
and  B.  0.  Voss.  The  consideration  of  these  notes  did  not 
move  to  the  firm,  but,  on  the  other  hand,  they  were  given 
in  payment  of  rent  of  a  building  occupied  by  B.  C.  Voss 
and  Ackerman  and  used  in  another  business.  Judgment 
was  rendered  against  the  firm  on  one  of  the  notes  August 
12,  1893,  and  on  the  other  October  24.  Subsequently 
judgments  against  the  firm  were  recovered  by  AVemer 
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and  Henry  Lehman,  both  on  debts  incurred  by  the  firm  of 
Vo88  Bros,  in  the  prosecution  of  its  business.  Executions 
on  the  Her  judgments  were  levied  on  the  firm  property, 
and  later  executions  on  the  Werner  and  Lehman  judg- 
ments were  levied  on  the  same  property,  subject  to  the 
prior  levies.  Then  Werner  and  Lehman  brought  this  suit 
to  require  the  proceeds  of  the  sale  of  the  firm  property 
80  levied  upon  to  be  first  applied  to  the  satisfaction  of 
their  judgments.  Their  theory  was  that  the  debts  repre- 
sented by  their  judgments  being  strictly  partnership 
debts,  were  entitled  to  satisfaction  out  of  the  partnership 
property  before  the  debt  of  Her,  which  did  not  originate 
out  of  the  partnership  business,  and  which  was,  it  is 
claimed,  created  by  Henry  Voss  without  authority.  The 
property  levied  upon  was,  by  order  of  the  district  court, 
sold  and  the  proceeds  paid  into  court  to  await  the  event 
of  this  suit.  On  final  hearing  the  court  found  for  Her  and 
ordered  the  fund  in  court  to  be  applied  on  the  Her  judg- 
ments.   The  plaintiflfs  appeal. 

The  plaintiffs  assert  that  Henry  Voss,  being  without 
authority  to  bind  the  firm  on  matters  outside  the  scope 
of  its  business,  the  debt  must  be  treated  as  his  individual 
debt,  notwithstanding  the  judgment  against  the  firm,  and 
they  then  invoke  the  doctrine  of  equity,  that  partnership 
assets  are  to  be  first  applied  to  the  payment  of  partner- 
ship debts.  The  facts  do  not  call  for  an  application  of 
that  doctrine.  It  has  been  held  that  such  doctrine  is  not 
based  on  the  theory  that  a  partnership  creditor  has  a  lien 
on  the  partnership  assets,  for,  merely  as  a  general  cred- 
itor, he  has  no  such  lien.  It  is  based  on  the  presumption 
that  credits  have  been  extended  to  the  individuals  on  the 
faith  of  their  individual  assets,  and  to  the  partnership  on 
the  faith  of  the  partnership  assets.  {Richards  v.  Le  VeiUr, 
44  Neb.  38.)  The  right  to  require  such  application  is, 
indeed,  not  a  primary  right  of  the  creditor,  but  a  deriva- 
tive right,  traced  through  the  primary  right  of  the  part- 
ner not  liable  for  the  debt  as  a  partner,  to  have  such  appli- 
cation made.  It  is  not  averred  or  proved  that  when  the 
41 
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Her  debts  were  incurred  the  partnerHhip  was  insolvent. 
It  does  not  appear  then  that  the  firm  owe<l  a  dolhir.  Even 
when  the  Her  judji:ments  were  recovered  none  of  the  debts 
to  plaintiffs  had  been  incurred  except  about  $40  to  Leh- 
man. While  there  is  evidence  that  Wiliam  Voss  did  not 
autliorize  Henry  to  sign  the  Her  notes  and  did  not  then 
know  of  them,  he  might  ratify  the  act,  at  least  unless  such 
ratification  would  operate  as  a  fraud  on  partnership 
cre<litors.  There  is  no  pretense  that  the  Her  judgments 
were  not  obtained  on  due  service  of  process  and  with  per- 
fect regularity,  and  there  is  no  charge  of  collusion  or 
fraud.  If  William  Voss  desired  to  repudiate  his  brother's 
acts  he  should  have  done  so  in  the  suit  brought  on  the 
notes.  Suffering  judgment  then  to  go  against  the  firm 
precluded  him  from  thereafter  questioning  the  debt. 
Without  setting  aside  those  judgments  for  irregularity, 
fraud,  or  some  equally  potent  cause,  he  could  not  there- 
after assail  them.  As  the  plaintiffs  were  not  existing 
creditors,  and  there  is  no  charge  that  the  debts  to  Her 
were  incurred  or  the  judgments  suffered  in  contemplation 
of  creating  debts,  the  plaintiffs  can  assert  no  rights  which 
William  Voss  did  not  possess.  It  follows  that  the  debts 
to  Her,  if  they  were  not  in  the  first  instance  firm  debts, 
became  so  on  the  rendition  of  the  judgments  against  the 
firm.  They  are  now  as  much  so  as  the  debts  to  the  plain- 
tiffs, and  all  must  be  satisfied  in  the  legal  order  of  priority 
of  liens.  The  consideration  for  the  creation  of  the  debts, 
or  the  application  of  that  consideration  to  partnership 
business,  does  not,  under  the  facts  of  the  case  before  us, 
become  material. 

Affirmed. 
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Nelson  Morris,  appellee,  v.  Andrew  Haas, 

appellant. 

Filed  A1»bil  8, 1898.    No.  7684.    . 

1*  Consent  to  Beference:  Estoppel:  Appeal.  A  defendant  to  an  ac- 
tion in  which  an  accounting  is  prayed,  who  consents  to  an  order 
of  reference  and  proceeds  according  to  the  analogies  of  a  suit  in 
equity,  cannot  on  appeal  be  heard  to  say  that  the  action  was  ee- 
sentiiaJly  of  a  legal  character,  and  should  have  been  so  treated. 

2.  Accounting:  Goukter-Claim :   Pleading:   Estoppel.    One  who,  by 

his  answer  to  a  petition  for  an  accounting,  joins  issue  on  the  facts, 
pleads  a  counter-claim,  and  himself  prays  an  accounting  of  all 
the  transactions  cannot  be  afterwards  heard  to  allege  thai  the 
petition  did  not  contain  averments  sufficient  to  entitle  the  plaintiff 
to  demand  an  accounting. 

3.  Consent  to  Beference:  Participation  in  Trial:    Estoppel.    One 

who  consents  to  an  order  of  reference  directing  the  referee  bo  re- 
port his  "conclusions"  and  then  proceeds  before  the  referee,  after 
the  expiration  of  the  time  limited  in  the  order,  participating  in 
the  production  of  evidence  and  asking  the  referee  to  pass  upon 
questions  of  law  and  fact,  and  who,  after  the  evidence  has  been 
taken,  stipulates  for  an  extension  of  time  for  the  referee  to  file  his 
"decision,"  cannot,  after  the  filing  of  an  adverse  report,  be  heard  to 
say  that  the  referee  did  not  proceed  within  the  time  first  fixed, 
or  that  he  was  not  authorized  to  find  the  facts. 

4.  Partnership:  Accounting:   Evidence.    Books  of  account,  kept  by 

one  partner  and  showing  his  transactions  with  the  other,  to  which 
accounts  the  other  had  access  and  v.hich  he  from  time  to  time 
examined,  and  'Which,  after  the  business  ceased,  he  admitted  to 
be  correct,  are  admissible  in  evidence  on  an  accounting  between 
them. 

5.  Accounting:  Evidence.    The  evidence  on  certain  Issues  of  fact  ex- 

amined, and  certain  findings  set  aside  because  not  sustained 
thereby. 

Appeal  fpom  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Modified. 

Bartktty  Baldrige^  d  De  Bord,  for  appellant. 

Wharton  &  Baird,  contra. 
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Irvine,  C. 

The  petition  in  this  case  alleges  two  partnership  con- 
tracts between  the  plaintiff  and  the  defendant,  the  one 
made  in  1883  having  for  its  object  the  purchase  and 
operation  of  a  cattle  ranch  in  Colorado  and  Utah,  usually 
called  by  witnesses  the  "Two-Bar  Ranch,"  the  other  made 
in  1887  for  the  operation  of  a  feeding  ranch  at  Herman,  In 
this  state.  The  petition  charges  that  in  each  instance  the 
money  for  the  purchase  and  operation  of  the  ranch  was 
furnished  by  plaintiff  under  an  agreement  that  he  was  to 
receive  interest  thereon;  that  defendant  was  to  devote  his 
time,  skill,  and  attention  to  the  conduct  of  the  business; 
and  that  profits  or  losses  were  to  be  shared  or  borne 
equally.  It  then  charges  that  large  losses  were  incurred; 
and  further,  that  Haas  had  failed  to  account  for  a  portion 
of  certain  large  advances  that  Morris  had  made  to  him 
for  use  in  the  joint  undertakings.  Amounts  are  in  all 
cases  alleged  with  certainty,  and  the  prayer  is  for  an  ac- 
counting of  the  various  transactions,  and  for  judgment 
for  $85,485.15,  with  interest.  April  4,  1892,  an  answer 
was  filed  admitting  the  partnerships  essentially  as 
charged,  but  traversing  some  details  of  the  contracts  al- 
leged, and  pleading  that  profits  had  accrued  for  which 
plaintiff  refused  to  account.  The  answer  closed  with  a 
prayer  for  an  accounting.  April  15,  1892,  an  order  was 
made  by  consent  of  parties,  referring  th^e  case  to  Edgar 
H.  Scott,  Esq.,  "to  take  the  testimony  in  this  case,  and 
said  referee  is  hereby  authorized  and  directed  to  take  the 
testimony  in  this  cause  and  report  the  same  to  the  court, 
together  with  his  conclusions,  ♦  ♦  ♦  within  90  days 
from  the  date  hereof."  It  would  seem  that  nothing  was 
done  under  this  order  until  October,  when  the  referee 
took  the  oath.  It  does  not  appear  that  any  orders  were 
made  extending  the  time  for  the  referee  to  act,  but  from 
time  to  time  stipulations  were  entered  into  for  the  further 
taking  of  testimony  and  the  extension  of  time  to  report. 
The  taking  of  testimony  was  begun  October  4,  1892,  and 
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continued  at  intervals  until  March,  1894.  Pending  the 
taking  of  testimony,  and  January  15,  1894,  an  amended 
answer  was  filed  substantially  changing  the  issues.  This 
amended  answer  admitted  that  there  had  been  an  agree- 
ment for  a  partnership  in  the  Two-Bar  Ranch,  but  alleged 
facts  amounting  to  an  exclusion  of  the  defendant  there- 
from on  June  10,  1884.  With  regard  to  the  Herman 
ranch,  it  denied  the  partnership  and  alleged  that  defend- 
ant purchased  that  ranch  for  the  plaintiff  and  was  to  have 
a  one-third  interest  therein  for  his  services.  By  way  of 
counter-claim  four  other  transactions  or  business  ven- 
tures were  alleged,  which  will  later  be  noticed.  The 
amended  answer  also  prayed  for  an  accounting. 

The  referee  reported  June  13,  1894,  finding  nearly  all 
the  Issues  in  favor  of  the  plaintiff,  and  finding  due  him 
163,212.09.  Numerous  exceptions  were  taken  and  a  mo- 
tion was  made  to  set  aside  the  report.  This  motion  was 
overruled  and  judgment  entered  on  the  referee's  findings. 

The  defendant  asserts  that  the  proceedings,  from  the 
facts  alleged,  should  be  in  the  nature  of  an  action  at  law, 
and  not  in  equity.  If  this  were  true,  so  far  as  the  district 
court  was  concerned  it  would  only  go  to  the  method  of 
trial,  and  the  defendant,  by  consenting  to  the  reference, 
waived  the  objection.  {Sho  irin  v,  Oaghagen,  39  Neb.  238.) 
So  far  asthe  question  could  be  raised  here  it  would  only 
affect  the  defendant's  right  to  have  the  case  reviewed  in 
the  manner  he  has  brought  it  here,  by  appeal. 

It  is  urged  that  the  petition  does  not  contain  the  nec- 
essary allegations  to  entitle  the  plaintiff,  as  a  partner, 
to  an  accounting,  in  that  it  neither  pleads  a  past  dissolu- 
tion nor  prays  for  a  present  one.  But  it  appeare — if  not 
by  the  petition,  certainly  by  the  answer — that  whatever 
business  connections  had  existed  between  the  parties 
were  severed  before  suit  brought.  Moreover,  in  both  an- 
swers the  defendant  himself  prayed  for  an  accounting. 
He  went  on  before  the  referee  for  about  two  years  taking 
the  account,  and  by  counter-claim  he  injected  into  the 
accounting  matters  not  embraced  within  the  original  pe- 
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tition.  He  cannot  now  be  heard  to  say  that  the  court 
should  not  have  allowed  the  accounting  both  parties 
asked. 

The  report  of  the  referee  is  assailed  on  the  ground  that 
he  acted  after  his  authority  had  expired  by  limitation  of 
time,  and  beyond  his  original  powers.  On  the  latter 
point  the  argument  is  that  he  had  power  only  to  take  and 
report  testimony,  and  not  to  find  the  facts.  The  order  of 
reference,  directing  the  referee  to  take  the  testimony  and 
report  the  same  with  his  "conclusions,"  lacks  certainty. 
Under  our  practice  it  is  customary  to  speak  of  findings  of 
fact  and  conclusions  of  law;  but  necessarily  such  con- 
clusions can  only  be  reached  after  the  facts  have  been 
found.  It  would  seem,  therefore,  that  ^^conclusions"  in 
the  order  was  not  used  in  its  narrower  and  more  technical 
sense,  but  included  the  finding  of  the  facts  as  well  as  the 
ascertainment  of  the  law  applicable  thereto.  Both  par- 
ties evidently  so  understood  the  order.  During  the  taking 
of  testimony  the  defendant  asked  of  the  referee  leave  to 
file  an  amended  answer.  Probably  the  referee  would  not 
in  any  case  have  power  to  so  reform  the  pleadings,  but  the 
application  shows  that  the  defendant  construed  the  ordei 
of  reference  as  conferring  wide  judicial  authority  and  not 
as  merely  constituting  the  referee  an  examiner  to  take 
the  proofs.  At  the  c^ose  of  the  plaintiflf's  case  the  de- 
fendant asked  the  referee  to  dismiss  the  case  because  the 
proof  was  insufficient.  This  certainly  showed  that  he 
considered  the  referee  authorized  to  pass  upon  the  evi- 
dence. May  11, 1894,  counsel  for  defendant  signed  a  stip- 
ulation to  extend  the  time  for  the  referee  "to  make  up  and 
file  his  report  and  decision."  It  is  very  clear  that  until 
the  defendant  was  confronted  with  an  adverse  report  he 
never  sought  to  question  the  referee's  authority,  and  now, 
after  submitting  to  the  proceeding  and  taking  part 
therein  for  about  two  years,  and  after  the  taking  of  thou- 
sands of  pages  of  proof,  he  cannot  be  heard  to  question  it. 
(Moline,  Milhum  &  Stoddard  Co.  v.  Wood  Mowing  &  Reaping 
Machine  Co.,  49  Neb.  869.) 
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The  findings  of  the  referee  are  vigorously  assailed  as 
not  sustained  by  the  evidence.    The  argument  is  largely 
directed  to  the  credibility  of  the  plaintiff  and  his  wit- 
nesses— a  question  for  the  trier  of  fact  in  the  district 
court,  and  by  him  determined.    So  far  as  the  issues  con- 
cern the  nature  of  the  contracts  with  reference  to  the 
ranches,  there  can  be  no  doubt  that  the  findings  receive 
substantial  support  in  the  evidence.    Much  argument  is 
•  addressed  to  the  proposition  that  the  contracts,  in  any 
view  of  the  evidence,  lacked  certain  essentials  of  a  part- 
nership, especially  mutual  agency  and  authority.    There 
is  no  question  involved  of  the  improper  exercise  of  such 
powers,  the  critical  issue  is  merely  whether  there  was  an 
agreement  that  Haaa  was  to  share  the  liability  for  losses. 
That  point  established,  and  the  evidence  certainly  tends 
to  establish  it,  it  makes  no  difference  whether  or  not  we 
are  to  designate  the  arrangement  by  the  name  of  part- 
nership. 

The  sufficiency  of  the  evidence  to  establish  the  amounts 
found  by  the  referee  depends  largely  on  the  admissibility 
of  certain  accounts  in  evidence.  These  were  from  the 
private  books  of  Morris,  kept  by  his  book-keepers  in  Chi- 
cago, and  were  not,  in  any  proper  sense,  partnership  ac- 
counts. They  were  rather  the  personal  accounts  of  Morris 
with  his  partner.  Moreover,  we  are  inclined  to  concur 
with  the  defendant  in  the  conclusion  that  they  were  not 
shown  to  be  admissible  under  the  statute  as  private  en- 
tries on  behalf  of  the  person  making  them.  We  have, 
however,  the  testimony  of  several  witnesses  that  these  ac- 
counts were  made  up  in  part  from  statements  sent  by 
Haas  to  Morris,  and  that  statements  in  the  form  of  tran- 
scripts from  these  books  were  from  time  to  time  sent  by 
Morris  to  Haas.  Further,  that  during  the  whole  period  to 
which  the  proof  relates,  Haas  was  several  times  each  year 
in  Chicago  and  had  access  to  these  accounts,  and  did  from 
time  to  time  examine  them  and  at  times  suggested  correc- 
tions, which  were  made  after  investigation  of  the  facts. 
Finally,  after  the  joint  transactions  had  been  terminatrd. 
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Haas  examined  the  books  and  pronounced  them  correct. 
They  were  thus  admissible  in  much  the  same  way  as  a 
statement  of  account,  received  and  retained  without  ob- 
jection, and  also  as  an  affirmative  admission  of  one  of  the 
parties. 

We  must  be  excused  from  a  detailed  review  of  the 
enormous  volume  of  evidence  before  us.  It  has  been  ex- 
amined, and,  except  in  the  particulars  now  to  be  notice<l, 
has  been  found  to  sustain  the  findings. 

When  we  reach  the  referee's  treatment  of  the  counter- 
claims we  encounter  more  difficulty.  The  defendant 
alleged  that  under  instructions  from  Moiris  he  superin- 
tended the  construction  and  operation  of  an  establish- 
ment at  South  Omaha  known  as  the  Union  Rendering 
Works;  that  a  corporation  was  formed,  to  which  the 
works  were  transferred,  and  that  Morris,  who  controlled 
the  stock,  agreed  that  Haas  should  have  one-fourth  of  the 
stock  for  his  services.  It  was  also  averred  that  this  stock 
had  been  in  fact  delivered,  but  that  by  fraudulent  means 
Morris  had  repossessed  himself  thereof  and  had  refused 
to  surrender  it.  The  finding  on  this  subject  in  favor  of 
plaintiff  is  sustained  by  proof  that  the  stock  in  question 
was  issued  to  Haas  only  to  enable  him  "to  attend  the 
meetings"  of  the  corporation,  and  that  when  the  cer- 
tificate was  sent  him  it  was  with  express  instructions  to 
indorse  it  to  Morris  and  send  it  back  to  him,  which  was 
done.  No  interest  was  shown  in  Haas.  The  defendant 
also  bought  for  Morris  certain  cattle  and  fe<J  them  at  the 
Willow  Springs  Distillery  at  Omaha.  He  claims  that  he 
was  to  have  one-third  the  profit  for  this  service.  The 
finding  adverse  to  him  on  this  subject  is  sustained,  be- 
cause there  is  no  proof  of  any  profit.  Haas  testified  that 
he  did  not  know  whether  there  was  a  profit,  but  that  there 
was  a  profit  of  f  10  to  |12  a  head  on  other  cattle  similarly 
handled  that  season.  Such  evidence  was  incompetent  to 
prove  a  profit  on  these  cattle. 

During  a  large  portion  of  the  time  occupied  by  the 
amicable  business  relations  of  the  parties,  defendant  was 
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engaged  in  purchasing  cattle  on  the  South  Omaha  market 
qnd  shipping  them  to  Morris  in  Chicago.    He  claims  he 
did  so  under  a  contract  whereby  he  was  to  receive  $5  per 
car  load  for  his  services  in  that  behalf.    The  referee  found 
that  he  was  entitled  to  no  compensation.     This  finding 
must  have  been  based  on  certain  testimony  by  Morris  and 
his  son  that  Morris  owned  Haas'  time,  and  that  they  could 
call  on  him  for  any  service  they  chose.    When  this  proof 
is  examined  it  will  be  found  that  it  consists  merely  of 
statements  of  the  conclusions  or  inferences  of  the  wit- 
nesses as  to  the  nature  of  the  contracts,  and  that  such 
inferences  are  wholly  unwarranted.  Mr.  Morris  may  have 
thought  that  when  he  entered  into  the  partnership  con- 
tracts with  Haas  he  was  acquiring  a  slave,  but  he  had  no 
right  to  think  so.    Such  an  inference  is  repugnant  to  the 
theory  of  either  party — ^to  that  of  Haas  because  accord- 
ing to  him  each  venture  stood  on  its  own  footing,  there 
being  no  interdependence;  to  that  of  Morris  because  ac- 
cording to  him  the  ranch  partnerships  were  joint  business 
ventures,  each  party  assuming  his  share  of  the  risk,  and 
Haas  not  in  any  manner  becoming  Morris'  servant.    They 
were  partnerships  towards  which  Morris  advanced  the 
money,  and  Haas  gave  the  skill  and  attention  necessary 
for  their  conduct    Morris  was  no  more  entitled  to  Haas' 
time  outside  the  partnership,  to  assist  Morris  in  his  pri- 
vate business,  than  Haas  was  entitled  to  the  whole  of 
Morris'  fortune,  not  embarked  in  the  ranches,  to  assist 
Haas  in  his  own  private  ventures.    Against  this  arrogant 
assertion  of  human  ownership  made  by  Morris  we  have 
the  undisputed  fact  that  the  services  were  rendered,  and 
that  at  Morris'  request,  and  the  strong  antecedent  improb- 
ability that  either  party  contemplated  that  such  service* 
should  be  gratuitously  performed.    We  also  have  uncon- 
tradicted proof  that  the  compensation  which  Haas  says 
he  was  to  receive  was  a  reasonable  compensation,  and  we 
have  Haas'  detailed  account  of  the  conversation  leading 
to  and  expressing  the  contract.    As  to  the  amount  of  this 
item  the  proof  is  not  very  definite.    Haas  says  he  bought 
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and  shipped  for  Morris  more  than  6,000  car  loads  of  cat- 
tle. Morris  seems  to  have  kept  his  books  in  other  particu- 
lars very  carefully,  and  undoubtedly  might  have  shown 
the  exact  figures,  and  would  have  done  so  if  Haas  had 
overstated  them.  We  must  allow  this  item  according  to 
such  proof  as  we  have,  that  is  to  the  amount  of  f  30,000. 
Precisely  in  the  same  situation  stands  a  claim  for  |250  for 
sendees  in  purchasing  cattle  in  Kentucky.  In  this  in- 
^stance  thei*e  is  no  dispute  as  to  the  value  of  the  services. 
This  item  must  also  be  allowed. 

The  referee  calculated  interest  on  all  items  from  Sep- 
tember 1,  1890.  The  judgment  is  modified  by  deducting 
therefrom  the  sum  of  |30,250,  w^ith  interest  at  seven  per 
cent  from  the  date  last  mentioned. 

Judgment  accordingly. 


^  ^1        Brownell  &  CJompany  v.  John  A.  Fuller  et  ajl. 

Filed  April  21, 1898.    No.  9876. 

BiU  of  Exceptions:  Allowanxe  by  Deputy  Clerk.  In  cafres  where  the 
clerk  of  the  district  court  is  authorized  to  settle  bills  of  exceptions, 
the  act  may  be  performed  by  a  deputy,  it  not  being  shown  that 
the  principal  Is  absent. 

Motion  to  quash  bill  of  exceptions.    Overruled. 

B.  N.  Robertson,  for  the  motion. 

Ijane  &  Murdoch  and  Gongdon  d  Parish,  contra. 

Per  Curiam. 

This  case  is  presented  on  a  motion  to  quash  the  bill  of 
exceptions.  The  order  of  allowance  is  signed  "Albyn  L. 
Frank,  Clerk  Dist.  Court,  by  J.  D.  Harris,  Deputy.''  The 
principal  grounds  of  the  motion  are  that  there  is  no  show- 
ing that  the  judge  was  prevented  by  sickness  or  absence 
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from  his  district  from  allowing  the  bill,  and  that  the 
deputy  clerk  is  in  no  instance  authorized  to  perform  such 
an  act.  The  former  ground  seemed  to  be  well  taken  when 
the  motion  was  filed,  but  plaintiff  in  error  has  since  ten- 
dered an  additional  transcript  containing  the  affidavit  on 
which  the  clerk  was  authorized  to  act  by  section  311  of 
the  Code  of  Civil  Procedure.  This  affidavit  is  combated 
because  not  embodied  in  a  bill  of  exceptions,  because  it 
is  not  the  best  evidence,  because  no  leave  to  file  it  has 
been  given,  and  because  it  was  executed  before  a  notary 
public  who  was  one  of  the  attorneys  for  plaintiff  in  error. 
It  has  never  been  held  that  the  proofs  on  which  authority 
to  settle  a  bill  of  exceptions  depend  must  themselves  be 
embodied  in  a  bill  of  exceptions.  On  the  contrary,  it  has 
always  been  the  practice  to  receive,  on  a  motion  to  quash, 
independent  evidence  in  this  court.  The  transcript  of  the 
affidavit  is  the  best  evidence.  (Code  of  Civil  Procedure, 
sec.  408.)  Leave  is  now  given  to  file  it  in  accordance  with 
a  motion  made  for  that  purpose  and  the  established  prac- 
tice of  the  court.  While  it  is  shown  to  have  been  executed 
before  an  officer  who  was  not  permitted  to  take  it,  the 
officer  was  generally  empowered  to  take  affidavits,  and 
did  not  act  wholly  without  power.  In  such  case  the  affi- 
davit is  not  a  nullity.  It  was  irregular  merely.  An  act 
based  thereon  was  not  void.  {Horkey  v.  Kendall^  53  Neb. 
522.) 

We  are  thus  brought  to  a  consideration  of  the  powers 
of  a  deputy  clerk  in  such  matters.  The  discussion  on  this 
subject  turns  upon  section  2,  chapter  24,  Compiled  Stat- 
utes, and  section  893  of  the  Code  of  Civil  Procedure.  By 
the  former  section  it  is  enacted:  "In  the  absence  or  dis- 
ability of  the  principal,  the  deputy  shall  perform  the 
duties  of  his  principal  pertaining  to  his  own  office,  but 
when  an  officer  is  required  to  act  in  conjunction  with  or 
in  place  of  another  officer,  his  deputy  cannot  supply  his 
place."  By  the  latter  section  it  is  provided  that  "Any 
duty  enjoined  by  this  Code  upon  a  ministerial  officer,  and 
any  act  permitted  to  be  done  by  him,  may  be  performed 
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by  his  lawful  deputy."  The  joint  effect  and  the  proper 
construction  of  these  two  sections  was  the  subject  of  in- 
vestigation in  Nebraska  Loan  d  Building  Ass'n  v.  Marshall, 
51  Neb.  534,  where  it  was  held  that  the  provision  in  chap- 
ter 24  of  the  Compiled  Statutes  relates  to  the  power  of  a 
deputy  to  supply  the  place  of  the  principal  in  the  case  of 
the  latter's  absence  or  disability,  and  that  the  provision 
from  the  Code  of  Civil  Procedure  governs  as  to  the  gen- 
eral power  of  deputies  in  matters  enjoined  upon  or  per- 
mitted to  officers  under  that  Code.  So  construed,  it  was 
held  that  a  deputy  sheriff  might  act  for  his  principal  in 
appraising  property  preliminary  to  a  judicial  sale.  The 
case  is  not  distinguishable  in  principle  from  the  one  be- 
fore us. 

A  final  objection  to  the  bill  is  that  no  notice  was  served 
on  the  defendant  in  error  of  the  time  of  presenting  the 
bill  for  allowance.  Amendments  had  been  suggested,  but 
were  all  allowed  by  plaintiff  in  error  and  are  now  incor- 
porated in  the  bill.  In  such  case,  as  well  as  w^hen  no 
amendments  have  been  proposed,  no  notice  need  be  given. 
(Code  of  Civil  Procedui^e,  sec.  311.)  • 

Motion  overruled. 


Supreme  Tent  of  the  Knights  of  the  Maccabees  op 
THE  World  v.  Elizabeth  E.  Kreig,  Administra- 
trix. 

Filed  April  21»1898.    No.  9934. 

1.  Bill  of  Exceptions:  Time  fob  Allowance.  Assuming,  but  not  de- 
ciding, that  the  absence  from  the  county  of  both  trial  judge  and 
clerk  during  the  period  within  which  a  proposed  bill  of  exceptions 
should  have  been  presented  for  settlement  excused  a  failure  to 
have  it  settled  within  that  time,  still  the  statutory  time  began  to 
run,  under  that  assumption,  from  the  time  of  the  judge's  return, 
and  he  was  not  authorized  to  allow  the  bill  when  it  was  not  pre- 
sented for  more  than  ten  days  after  hie  return. 


The  fact  that  the  defendant  in  error  held  the  pro- 
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posed  bill  longer  than  the  law  permitted  did  not  excuse  a  subse- 
quent default  by  the  plaintiff  in  error. 

S. :  Motion  to  Quash:  Waiveb.    The  defendant  in  error  did  not 

waive  his  rig'ht  to  move  to  quaah  the  bill  by  appearing  before  the 
trial  judge  merely  to  object  to  its  allowance,  nor  by  failing  to  file 
the  motion  until  after  the  time  had  expired  within  which  the 
plaintiff  in  error  was  required  to  file  his  briefs  to  the  merits,  such 
briefs  not  having  been  filed. 

Motion  to  quash  bill  of  exceptions.    Motion  sustained. 

Burr  d  BuiTy  for  the  motion. 

Kelley  d  Browne  and  A.  R,  Talbot,  contra. 

Per  Curiam. 

In  this  case  there  has  been  submitted  a  motion  to  quash 
the  bill  of  exceptions.  The  ground  of  the  motion  is  that 
the  proposed  bill  was  not  submitted  to  the  judge  for  al- 
lowance within  the  ten  days  allowed  by  statute  for  that 
purpose  after  it  had  been  returned  to  plaintiff  in  error  by 
defendant  in  error.  Objection  was  made  to  the  trial  judge 
on  the  same  ground.  He  allowed  the  bill,  as  is  proper  in 
doubtful  cases,  making,  however,  special  findings  of  the 
facts  relating  to.  the  question  presented.  From  these 
findings  it  appears  that  the  term  of  court  at  which  the 
case  was  tried  was  adjourned  sine  die  April  5,  1897.  The 
full  period  of  eighty  days  from  the  time  of  such  adjourn- 
ment seems  to  have  been  allowed  for  presenting  the  pro- 
posed bill  to  the  defendant  in  error.  Within  that  time 
and  June  21  it  was  so  presented.  Defendant  in  error 
retained  the  bill  until  July  7,  returning  it  then  and  sug- 
gesting certain  amendments.  The  trial  judge  left  the 
county  and  state  July  8,  returned  July  27,  remaining 
until  July  31,  when  he  again  left  and  was  absent  until 
August  13,  when  he  returned.  The  bill  was  not  presented 
to  him  for  settlement  until  August  31,  when  the  defend- 
ant in  error  objected  to  its  allowance  at  that  time,  and 
also  objected  to  the  judge's  then  considering  the  amend- 
ments which  had  been  proposed. 
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Section  311  of  the  Code  of  CJivil  Procedure,  after  pro- 
viding that  the  party  excepting  shall  within  a  time  des- 
ignated present  the  proposed  bill  to  the  adverse  party 
for  examination,  and  that  the  adverse  party  shall  return 
it  within  ten  days  after  such  subinisHion,  provides  further 
that  "the  bill  and  proposed  amendments  must,  within 
ten  days  thereafter,  be  presented  by  the  party  seeking 
the  settlement  of  the  bill  to  the  judge  who  heard  or  tried 
the  case  upon  five  days'  notice  to  the  adverse  party,  or  his 
attorney  of  record,  at  which  time  the  judge  shall  settle 
the  bill  of  exceptions."  It  is  asserted  that  the  defendant 
in  error  is  eertopped  to  set  up  that  the  bill  was  presented 
out  of  time,  because  counsel  for  defendant  in  error  held 
the  bill  sixteen  days  instead  of  ten,  and  that  plaintiflf  in 
error  was  thereby  prevented  from  giving  notice  of  settle- 
ment and  presenting  it  within  the  statutory  time  before 
the  judge  left  the  district.  What  effect  the  neglect  of  de- 
fendant in  error  in  this  respect  would  have  if  th^  fact 
stood  alone  we  need  not  determine.  It  would  not  excuse 
subsequent  negligence  on  the  part  of  the  plaintiff  in  error. 
Defendant  in  error  contends  that  there  was  such  subse- 
quent negligence  in  failing  to  present  the  bill,  with  an 
affidavit  of  the  judge's  absence,  to  the  clerk  of  the  court 
for  allowance  as  the  statute  authorizes.  To  this  it  is  an- 
swered that  the  clerk  of  the  court  was  also  absent.  His 
deputy  was  here  and  a  question  discussed  relates  to  the 
power  of  the  deputy  to  act  for  his  principal  in  such  a  case. 
We  do  not  pass  upon  that  question,  and  state  the  facts 
merely  in  order  to  meet  the  thought  which  would  natu- 
rally occur  to  the  practitioner  in  regard  to  the  clerk's 
power,  and  to  avoid  any  apparent  adjudication  thereon 
by  silence.  It  appears  that  the  judge  returned  to  the 
county  August  13,  and  if  the  plaintiff  in  error  was  ex- 
cused by  his  previous  absence  from  presenting  the  bill  be- 
fore that  time  it  cannot  be  claimed  that  it  was  entitled  to 
more  time  after  the  judge's  return  than  it  would  have  had 
if  the  judge  had  been  present  from  the  beginning.  In 
other  words,  assuming,  but  not  deciding,  that  the  absence 
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of  the  judge  under  the  facts  of  the  case  prevented  the 
plaintiff  in  error  from  obtaining  a  settlement  of  the  bill 
during  his  absence,  the  statutory  time  certainly  began  to 
run  from  the  time  of  his  return,  and  the  bill  should  have 
been  presented  within  ten  days  thereafter.  It  was  not 
presented  until  the  eighteenth  day.  It  is  true  that  after 
the  judge  found  the  specific  facts  he  added  that  the  bill 
was  presented  at  the  earliest  opportunity  for  presenting 
the  same  in  person  to  the  judge  who  tried  the  case.  This 
is  not,  however,  a  finding  of  any  fact  justifying  a  further 
delay.    No  such  fact  is  shown  to  exist 

It  is  contended  that  the  defendant  in  error  cannot  now 
be  heard  to  urge  this  motion  because  it  was  not  filed  be- 
fore the  time  had  expired  for  filing  briefs  by  plaintiff  in 
error.  It  has  been  held  that  a  motion  to  quash  on  such  a 
ground  as  this  must  be  interposed  before  briefs  to  the 
merits  have  been  filed.  {Nash  v.  CostellOy  50  Neb.  325.) 
But  here  the  plaintiff  in  error  has  not  filed  briefs.  Its 
failure  to  do  so  within  the  time  fixed  by  rule  is  its  own 
laches,  and  not  that  of  defendant  in  error.  If  it  had 
itself  complied  with  the  rule,  it  would  be  in  position  to  in- 
voke the  doctrine  of  the  case  cited.  It  is  further  said  that 
defendant  in  error  has  waived  the  objection  by  suggest- 
ing amendments  and  by  appearing  when  the  judge  al- 
lowed the  bill;  but  when  the  amendments  were  suggested 
there  had  been  no  default.  A  suggestion  of  amendments 
made  before  the  right  to  a  bill  has  been  lost  does  not 
operate  prospectively  to  waive  future  and  unanticipated 
defaults.  The  appearance  of  defendant  in  error  was 
solely  to  insist  on  the  objection  to  the  allowance,  and  one 
does  not  ordinarily  waive  a  right  by  insisting  on  it. 

Motion  sustained. 
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Beatrice  Savings  Bank  op  Beatrice  v.  Beatrick 
Chautauqua  Assembly,  Impleaded  with  J.  S. 
Grable  et  al.,  appellants,  and  E.  R.  Fogo.  Re- 
ceiver, appellee. 

Filed  Apbil  21,1898.    No.  8044. 

1.  UnautbenticAted  Bill  of  Exceptions.  A  bill  of  exceptions  wbicb 
tatcks  autbentlcatlon  by  the  clerk  of  the  trial  district  court  will 
not  be  considered  in  the  supreme  court. 

X  Beview  Without  Bill  of  Exceptions.  In  an  appeal  to  this  court.  In 
the  absence  of  a  bill  of  exceptions,  if  the  petition  or  pleading  on 
which  the  decree  Is  predicated  contains  sufficient  statements  of  a 
cause  and  proper  prayer  for  the  relief  thereby  afforded,  questions 
which  for  decision  necessitate  a  reference  to  the  bill  of  exceptions 
will  not  be  considered,  and  an  affirmance  of  the  decree  is  proper. 

Appeal  from  the  district  court  of  Gage  county. 
Heard  below  before  Bush  J.    Affinned. 

O.  M.  Johnatony  for  appellants. 

J.  N.  mckardSy  E.  R.  Fogg^  and  Griggs^  Rinaker  d  Bibh, 
contra. 

Harrison,  C.  J. 

Action  to  foreclose  a  real  estate  mortgage  in  which  the 
appellee  by  cross-petition  sought  the  foreclosure  of  a 
mortgage  on  the  property  involved,  and  from  a  decree 
favorable  to  his  prayer  certain  of  the  parties  have  per- 
fected this  appeal.  What  is  filed  with  the  record  here 
as  the  bill  of  exceptions  lacks  the  requisite  authentication 
by  the  clerk  of  the  trial  district  court  and  vdW  not  be  ex- 
amined. (See  Rmiherg  v.  Fokken,  47  Neb.  198;  Spurk  v. 
Dean,  49  Neb.  66;  Childerson  t\  Childrrson,  47  Neb.  162.) 

The  cross-petition  was  sufficient  in  its  statements  of 
facts  and  prayer  to  warrant  the  relief,  for  which  as  to  it 
there  was  a  decree,  and  in  the  absence  of  a  proper  bill  of 
exceptions  we  cannot  examine  the  questions  presented 
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by  the  brief  of  counsel,    (Stuart  v.  Burchcm,  50  Neb.  823.) 
The  decree  must  be 

Affirmed. 


54    60S 

56     97 

German  National  Bank  of  Lincoln,  appellee,  v.  ^  j^ 

67    607 


Farmers  &  Merchants  Bank  of  Holstein,  Nb- 
braska,  et  al.,  appellants. 


54  603l 

«59  2ao| 

:  54  5661 

Filed  April  21, 1898.    No.  7986.  .  61  829| 


1.  Beview  Without  BiU  of  Exceptions.    If  there  is  no  bill  of  exo^- 

tions  In  the  record,  or  the  same  has  been  quashed,  questions  which 
for  their  examination  require  reference  to  a  bill  of  exceptions 
cannot  be  considered. 

2.  Corporations:  Constitutional  Law.    "The  word   •ascertained/   in 

section  4,  article  11,  of  the  constitution,  means  Judicially  'ascer- 
tained/ and  to  'Judicially  ascertain'  the  amount  due  from  a  cor- 
poration to  a  creditor  thereof  means  to  have  the  finding  and  Judg- 
ment «r  decree  of  a  court  as  to  suoh  amount."  {Globe  Publishing 
Co.  V.  Htate  Bank  of  Nebraska,  41  Neb.  175.) 

3. :  .    The  foregoing  is  also  applicable  to  the  liability  of  a 

stockholder  in  a  banking  corporation  as  fixed  by  section  7  of  the 
same  article  of  the  constitution.  {Farmers  Loan  <€•  Trust  Co.  v. 
Funk,  49  Neb.  353.) 

4. : :  Pleading.    The  portion  of  the  petition  in  relation  to 

the  ascertainment  of  the  amount  due  a  creditor  from  the  corpora- 
tion and  exhausting  the  assets  of  the  latter  Jield  sufficient  against 
attacks  of  the  time  and  manner  made. 

5.  Action  Against  Stockholders.  An  action  such  as  this  should  be 
Tor  the  benefit  of  all  the  creditors  of  the  corporation  against  whose 
stockholders  it  is  commenced. 

fi.  Insolvent  Bank:  Action  Against  Stockholders:  Parties.  The 
bank,  the  liability  of  whose  stockholders  was  sought  to  be  en- 
forced herein,  held  not  a  necessary  party  to  the  action,  but  not  an 
improper  one. 

7. :  :  This  and  similar  actions  are  within  the  equity  Juris- 
diction of  the  courts  and  call  for  the  exercise  of  their  equity 
powers. 

8. : .    The  general  nature  of  the  relief  to  be  aCTorded  in  its 

main  and  ordinary  elements  outlined  herein. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hall,  J.    Modifi-ed. 
42 
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Capps  &  IStcvvns  and  Boehmer  &  Rummons^  for  appel- 
lants. 

Abbott,  Sclleck  &  La;w,  contra. 

Harrison,  C.  J. 

Action  was  instituted  by  the  appellee,  for  itself  and 
for  the  benefit  of  all  other  creditors  of  the  Farmers  & 
Merchants  Bank  of  Holstein,  to  recover  of  the  stockhold- 
ere  of  the  latter  the  amount  for  which  each,  as  a  stock- 
holder of  the  corporation,  was  liable  to  the  creditors  of 
the  corporation.  It  was  of  the  allegations  of  the  petition: 
"Plaintiff  further  says  that  since  the  execution,  delivery, 
and  transfer  of  said  notes  the  said  defendant  the  Farm- 
ers &  Merchants  Bank  had  ceased  to  do  business  and  had 
been  dissolved,  and  is  now  wholly  and  completely  insolv- 
ent and  unable  to  pay  its  obligations  hereinbefore  set 
forth;  that  all  the  assets  ever  held  by  said  bank,  includ- 
ing the  amount  of  the  notes  above  described,  have  been 
appropriated  and  used  by  the  said  bank,  or  its  officers^ 
for  the  purpose  of  paying  its  debts  or  dividing  among  its 
several  stockholders,  and  that  there  are  no  assets  or 
property  of  any  kind  or  description  belonging  or  owing 
to  said  bank  with  which  the  notes  hereinbefore  mentioned 
and  described  could  be  paid,  and  that  said  bank  has  no 
assets  with  which  to  pay  these  obligations,  except  as 
hereinafter  described;  that  the  exact  amount  justly  due 
has  heretofore  been  ascertained,  and  the  corporate  prop- 
erty has  been  wholly  and  completely  exhausted."  It  was 
of  the  defenses  set  forth  in  answer  for  all  defendants  ex- 
cept the  corporation  that  no  judgment  had  been  obtained 
against  the  appellant  bank  for  the  amount  of  the  notes, 
the  indebtedness  evidenced  by  which  furnished  a  basis 
for  the  present  action.  In  a  trial  of  the  issues  joined  the 
ai)])ellee  was  successful,  and  the  other  parties  have  per- 
fected this  appeal. 

The  bill   of  exceptions   herein   has,  on  motion,  been 
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quashed  and  all  questions  which  for  their  due  contsidera- 
tion  would  require  a  refei-ence  to  that  document  must  be 
passed  without  examination. 

It  is  of  the  points  of  argument  for  appellants  that  the 
petition  was  insufficient,  in  that  it  contained  no  state- 
ment of  the  facts  relative  to  the  due  ascertainment  of  any 
sum  due  from  the  Farmers  &  Merchants  Bank  of  Hol- 
stein,  and  the  exhaustion  of  the  assets  thereof.  We  have 
hereinbefore  quoted  the  averments  of  the  petition  on  this 
subject,  and  it  remains  to  determine  whether  they  weie 
sufficient  or  insufficient.  In  section  4  of  the  article  of  the 
constitution  entitled  ^'Miscellaneous  Corporations"  it  is 
provided:  ^'In  all  cases  of  claims  against  corporations 
and  joint  stock  associations,  the  exact  amount  justly  due 
shall  be  first  ascertained,  and  after  the  corporate  prop- 
erty shall  have  been  exhausted  the  original  subscribers 
thereof  shall  be  individually  liable  to  the  extent  of  their 
unpaid  subscription,  and  the  liability  for  the  unpaid  sub- 
scription shall  follow  the  stock.''  It  has  been  held  by  this 
court  that  "ascertained,"  as  used  in  the  portion  of  the 
constitution  quoted,  means  judicially  ascertained;  and  it 
has  also  been  determined  what  is  the  import  of  the  lan- 
guage in  regard  to  the  assets  of  the  corporation  being  ex- 
hausted. (See  Globe  PuhUnhing  Co.  v.  State  Bank  of  Ne- 
h'iUfka,  41  Neb.  175;  Commercial  Nat.  Bank  v.  Gihsan,  37 
^eb.  750;  Farmers  Loan  d  Trust  Co.  v.  Funk,  49  Neb.  353; 
State  t\  Geiinan  Savings  Bank^  50  Neb.  734;  Van  Pelt  r. 
Gardner^  54  Neb.  701.)  And  it  has  also  been  announced 
that  the  provisions  of  section  4,  in  relation  to  the  ascer- 
tainment of  the  liability  of  the  stockholders  and  the  ex- 
haustion of  the  assets  of  the  corporation,  are  applicable 
to  the  liability  of  stockholders  in  banking  cori)orations 
under  the  terms  of  section  7  of  the  same  article  of  the  con- 
stitution. (See  Farmers  Loan  &  Tmst  Co.  v.  Funk,  supra.) 
It  will  be  noted  that  the  allegations  in  the  petition 
are  that  the  '*exact  amount  justly  due  has  hereinbefore 
been  ascertained,  and  the  corporate  property  has  been 
wholly  and  completely  exhauste<l,"  and  the  wording  of 
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the  section  of  the  constitution  is  "The  exact  amount 
justly  due  shall  be  first  ascertained  and  after  the  cor- 
porate propertj'  shall  have  been  exhaust,  d.'*  The  fxauiv^r 
of  the  pleading  did  not  employ  the  precise  words  of  the 
constitution,  but  followed  them  very  closely,  and  con- 
veyed the  same  meaning. 

Before  answer  for  appellants  there  was  filed  for  them 
a  motion  that  the  sentence  to  w^hich  we  have  just  referre<l 
be  stricken  from  the  petition  because  indefinite  and  un- 
certain and  a  statement  of  conclusions  and  not  of  facts, 
which  was  overruled;  but  there  was  no  proper  attack 
made  against  such  portion  of  the  petition,  and  we  are  sat- 
isfied that  it  was  a  sufficient  statement  to  warrant  the 
reception  of  evidence  under  it  of  the  necessary  facts,  and 
inasmuch  as  by  the  answer  and  reply  the  issue  was  raised 
of  whether  a  judgment  had  been  rendered,  in  the  absence 
of  a  bill  of  exceptions  it  must  be  presumed  there  was 
sufficient  of  evidence  to  warrant  the  court's  decree,  based, 
as  it  must  have  been,  partially  on  a  finding  that  there  had 
been  the  necessary  ascertainment  of  the  amount  due  from 
the  corporation  and  its  assets  exhausted. 

It  is  urged  that  the  action  was  evidently  brought  for 
the  benefit  of  appellee  alone,  and  should  have  been  for 
all  creditors;  hence  was  not  sustainable.  Such  an  action 
should  be  for  all  creditors,  and  all  creditors  within  the 
jurisdiction  of  the  court  should  be  made  parties.  (Van^ 
Pelt  V.  Gardner^  supra.)  In  the  case  at  bar  the  action  was, 
in  form  and  substance,  for  the  benefit  of  all  creditors,  and 
there  was  in  the  petition  an  allegation  in  effect  that  the 
appellee  was  the  sole  and  only  remaining  creditor,  and 
as  the  record  does  not  disclose  to  the  contrary,  it  must 
be  concluded  that  the  action  was  not  defective  in  this 
particular. 

It  is  contended  that  there  was  a  misjoinder,  in  that  the 
bank,  the  corporation,  and  its  stockholders  were  sued  in 
the  one  action;  that  this  was  a  misjoinder  of  parties  and  of 
cause.  The  bank  was  not  a  necessary  party  to  an  action 
to  establish  and  enforce  the  stockholders'  liability,  and  in 
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such  action  no  specific  relief  is  sought,  or  can  be  granted, 
against  the  corporation.  (Van  Pelt  v.  GardneVy  supra) 
But  that  the  bank  was  made  a  party,  or  relief  afforded 
herein  against  it,  if  erroneous,  was  not  error  of  a  char- 
acter which  can  affect  in  any  manner  the  adjudication  of 
the  rights  of  the  stockholders.  While  prdbably  not  a 
necessary  party,  the  bank  was  not  an  improper  one.  This 
is  an  action  which  addresses  itself  to  the  equity  side  of 
the  court;  calls  for  the  exercise  of  equity  jurisdiction  of 
the  court,  rather  than  what  are  termed  its  strictly  and 
distinctively  law  or  legal  powers.  In  Harris  v.  Dorchefiter, 
23  Pick.  112,  the  supreme  court  of  Massachusetts,  in  the 
consideration  of  a  similar  question  under  a  like  provision 
of  statute,  stated :  "If  actions  at  law  will  lie  under  the 
30th  section,  suits  may  be  multiplied  to  an  indefinite  ex- 
tent. Each  bill-holder  or  other  creditor  must  have  its  sep- 
arate suit,  and  each  stockholder  must  be  sued  separately. 
Again,  suits  between  stockholders  to  adjust  their  contri- 
butions would  be  interminable.  If  a  creditor's  demand  be 
lai^er  than  the  amount  of  stock  owned  by  any  one,  he 
must  have  several  suits  against  several  individuals  on  the 
same  cause  of  action,  or  lose  a  part  of  his  just  demands. 
If  any  one  stockholder  owned  more  stock  than  was 
needed  to  meet  any  one  claim  made  upon  him,  he  would 
be  liable  to  several  suits.  It  may  happen,  and  probably 
has  happened  in  this  instance,  that  a  bank  owes  more 
than  the  amount  of  its  whole  capital.  In  such  case,  there 
must  either  be  a  pro  rata  division  among  the  creditors  of 
what  may  be  recovered,  which  would  be  impracticable  in 
suits  at  law,  or  those  who  sue  first  must  recover  the  whole 
of  their  debts,  leaving  others  totally  remediless,  which 
would  be  palpably  unjust.  The  evils  and  inconveniences 
of  attempting  to  enforce  this  section  by  suits  at  common 
law  would  be  incalculable;  and  such  remedy  would  be 
inadequate,  vexatious,  and  mischievous.  The  only  proper 
means  of  giving  effect  to  this  provision  is  by  a  process  in 
equity,  and  this,  of  all  cases  which  can  arise,  seems  to 
call  most  loudly  for  chancery  jurisdiction.    To  a  bill  in 
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equity  all  persons,  however  numerous,  might  be  made 
parties,  and  all  the  relative  and  conflicting  claims  of  the 
many  creditors  and  stockholders  settled  and  their  pro- 
portionate rights  to  recover,  and  liabilities  to  contribute, 
adjusted  in  a  single  suit.  We  are  all,  therefore,  of  opinion 
that  this  case  comes  within  the  equity  jurisdiction  of  the 
court  and  that  an  action  at  law  will  not  lie."  (See  al»o 
Coleman  v.  White,  14  Wis.  762  (700*);  Harper  v.  Carroll.  69 
N.  W.  Rep.  [Minn.]  610,  1069;  Harpold  v.  Stobart,  46  O. 
St.  397;  Glenn  v.  Williams,  1  Ani,  &  Eng.  Corp.  Cas.  58; 
Ten^f  V.  Tubman,  92  U.  S.  156;  Pollard  v.  Bailey,  87  U.  S. 
520;  Wright  v.  McCwmick,  17  O.  St.  87;  Richmond  v.  IronSj 
121  U.  S.  27;  Schroder  v.  Manufacturers  J^at.  Bank,  133  U. 
S.  67;  Lifjett  v.  Glenn,  51  Fed.  Rep.  381.) 

There  was  judgment  herein  in  favor  of  the  appellee  and 
against  each  of  the  stockholders  of  the  appellant  bank 
for  the  full  sum  for  which  each  was  liable  under  the 
terms  of  the  constitutional  provision,  and  that  execution 
be  awarded  the  appellee  against  each.  This,  we  think, 
as  to  the  awarding  of  the  execution  in  favor  of  appellee, 
was  improper.  To  make  collections  and  disburse  the 
moneys  to  the  creditors  there  should  be  some  person  al- 
ways amenable  to  the  order  of  the  court  and  from  whom 
at  all  times  the  true  state  of  account  may  be  ascertained. 
This  points  directly  to  a  receiver.  There  should  in  each 
case  of  the  nature  of  this  one  be  an  application  for  and  the 
appointment  of  a  receiver.  The  court  should  adjudge 
the  amount  due  the  creditor,  or  each  of  the  creditors,  if 
more  than  one,  and  also  the  total  amount  due  from  each 
stockholder,  and  determine  the  amount  of  the  pro  rata 
share  required  in  the  first  instance  necessary  to  be  paid 
by  each  stockholder  to  satisfy  the  indebtedness  proved  in 
the  suit,  and  the  costs  thereof,  such  amounts  to  be  col- 
lected under  the  court's  order  by  execution  or  other 
proper  writ  or  process  or  by  suit,  if  necessary,  all  moneys 
to  pass  into  and  thi-ough  the  hands  of  the  receiver.  Of 
course,  when  the  total  of  the  indebtedness  exceeds  the 
aggregate  of  the  sums  due  from  stockholders  an  assess- 
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ment  will  not  be  requisite.  The  cause  should  be  retained 
that  in  proper  application  such  further  orders,  assess- 
ments, and  decrees  may  be  made  as  the  facts  and  circum- 
stances and  the  doing  of  equity  may  require.  This  cause 
is  remanded  to  the  district  court  for  modification  of  the 
decree  and  such  further  proceedings  as  we  have  herein- 
before indicated  and  as  may  be  necessary  to  insure  the 
proper  relief  herein. 

Judgment  accordingly. 


Union  Life  Insukancb  Company  of  Omaha  v.  Wil 

HELM  HAMAN,   GUAllDIAN. 

Piled  April  21, 1898.    No.  7832. 

L  Conflicting  Evidence:  Review.    A  yerdict  on  conflicting  evidence 
wil]  not  be  disturbed  unless  manifestly  wrong. 


2.  Action  Against  Insurance  Company:  Verdict  for  Plaintiff.  Tha 
evidence  examined,  and  held  that  there  was  sufflcienit  thereof  in 
support  of  the  verdict  returned. 

Z,  Bulings  on  Evidence:  Review.  Actions  of  the  trial  court  in  the 
admission  of  alleged  objectionable  evidence  considered  and  de- 
termined not  erroneous. 

4.  Insurance:  Payment  of  Premium:  Credit:  Question  fob  Jury. 
To  constitute  a  life  insurance  policy  operative  and  of  force  it  was 
necessary  that  the  first  premium  should  be  paid,  and  in  an  action 
on  the  policy  there  was  evidence  sufficient  to  sustain  a  finding 
that  the  general  manager  of  the  company  had  extended  credit  to 
the  party  named  in  the  policy  for  the  payment  of  the  first  pre- 
mium. Held,  That  the  question  of  whether  such  credit  had  been 
given  was  a  proper  one  to  submit  to  the  jury;  and  further,  that 
such  question  was  within  the  issues  presented  by  the  pleadings  in 
the  case  at  bar. 

5. :  .    If,  for  the  payment  of  such  first  premium,  a  credit 

was  extended,  the  policy  became  of  effect  and  binding. 

<. :   Statements  of  Agent:   Evidence.    The  statements  of  an 

agent  while  acting  in  a  matter  in  which  he  has  authority,  and  of 
matters  within  the  scope  of  his  authority,  and  of  and  concerning 
the  business  in  hand,  made  at  the  immediate  time  of  its  transac- 
tion, or  a  part  thereof,  are  admissible  in  evidence  against  his  prin- 
cipal. 
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7. : : .    Such  statemente  made  subsequent  to  the  close 

of  the  transaction,  not  connected  therewith  and  not  specially  au- 
thorized by  the  principal,  cannot  be  received  in  evidence  against 
the  latter. 

8.  :   iNSTincTioNs:   Rkview.    Actions  of  a  trial  court  In  giving 

portions  of  the  charge  to  the  jury  approved  or  held  not  prejudi- 
cially erro6ecus.. 

9.  HanrlcEB  Trror.    Errors  which  it  is  clear  from  an  inspection  of  the 

whole  record  did  net  prejudice  the  rights  of  the  ccmplaining  party 
furnish  no  sufficient  cause  for  reversal  of  a  judgment. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Keysor,  J.    Affinned. 

W.  W.  Moi'smaUj  for  plaintiff  in  error. 

Bronie,  Burnett  db  Jones,  contra. 

Harrison,  C.  J. 

Of  date  December  16,  1891,  there  was  executed  an  in- 
strument, in  form  a  policy  of  insurance  on  the  life  of 
John  W.  Drewlow,  in  the  sum  of  $2,000,  the  beneficiaries 
therein  named  being  Uelen  and  Kichard  Drewlow,  the 
children  of  John  W.  Drewlow,  and  of  date  August  8, 
1893,  this  action  was  instituted  in  the  district  court  of 
Douglas  county  by  the  defendant  in  error  as  guardian 
of  Helen  and  Kichard  Drewlow,  it  being  alleged  in  the 
petition  that  the  policy  of  insurance  was,  of  the  date 
we  have  before  stated,  issued  and  delivered  to  the  as- 
sured; that  he  "kept  and  performed  all  the  conditions 
and  agreements  on  his  part  to  be  kept  and  performed, 
and  paid  the  consideration  in  said  agreement  mentioned 
at  the  time  the  same  was  due  and  payable,  excepting 
the  sum  of  J62.80  falling  due  on  the  16th  day  of  Decern* 
ber,  1892,  and  said  sum  was  on  said  date  duly  tendered 
and  offered  to  defendant  by  said  Drewlow."  The  death 
of  John  W.  Drewlow  of  date  March  24,  1893,  the  furnish- 
ing to  the  company  of  proof  thereof,  demand  of  payment 
of  the  amount  of  the  insurance,  and  failure  and  refusal 
by  the  company  were  pleaded.     In  the  answer  there 
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waB  a  denial  that  the  company  ever  delivered  or  author- 
ized  the  delivery  of  the  agreement  or  policy  in  suit,  and 
it  was  stated  that  the  policy  was  Signed  pursuant  to 
an  application  by  John  W.  Drewlow  to  the  company  for 
the  issuance  with  the  express  understanding  that  it  was 
not  to  take  effect  until  the  amount  of  the  first  premium 
should  be  paid  in  full,  and  that  the  first  premium  had 
never  been  paid  and  the  policy  had  never  been  of  force 
or  effect.  The  further  portions  of  the  answer  were  as 
follows:  "That  the  agreement  or  policy  of  insurance 
sued  on,  copy  of  which  is  set  out  in  the  petition,  was  ob- 
tained by  the  said  John  W.  Drewlow,  during  his  lifetime, 
by  fraud;  that  prior  to,  and  on  the  16th  day  of  Decem- 
ber, A.  D.  1891,  Frank  H.  Chapman  was  a  soliciting  agent 
in  the  employ  of  this  defendant;  that  said  Frank  H. 
Chapman  employed  the  said  John  W.  Drewlow  to  assist 
him  in  securing  applications  for  insurance  to  be  taken 
by  this  defendant,  and  in  order  to  enable  the  said  John 
\V.  Drewlow  to  show  and  represent  to  persons  whom  he 
might  solicit  to  make  applications  for  insurance  that  he 
(said  Drewlow)  had  himself  taken  a  policy  on  his  own 
life,  the  said  Chapman  and  Drewlow  made  out  an  appli* 
cation  in  writing  in  the  name  of  said  Drewlow,  as  appli- 
cant, for  the  policy  of  insurance  sued  on,  and  procured  a  • 
medical  examination  of  said  Drewlow,  and  forwarded  the 
said  application  to  this  defendant;  that  this  defendant 
accepted  said  application  and  issued  the  policy  of  insur- 
ance sued  on,  and,  together  with  a  receipt  duly  signed, 
for  the  first  premium,  to-wit,  the  sum  of  J62.80,  for- 
warded the  same  to  said  Chapman,  to  be  delivered  to  the 
said  Drewlow  upon  the  payment  of  said  J62.80,  and  not 
otherwise;  that  in  fact  the  said  Drewlow  did  not  make 
said  application  in  good  faith  and  did  not  intend  to 
accept  the  said  policy  of  insurance  and  pay  the  premium 
aforesaid,  or  any  premium  thereon,  of  all  of  which  this 
defendant  was  wholly  ignorant  and  issued  the  said  policy 
and  forwarded  the  receipt  aforesaid  in  good  faith  be- 
lieving the  said  application  to  have  been  made  bona  fid^y 
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and  would  not  have  issued  the  same  if  it  had  known  the 
facts  aforesaid;  that  afterwards  the  said  Chapman,  the 
said  John  W.  Drewlow  then  being  present  and  con- 
senting, at  the  office  of  this  defendant,  in  Omaha,  Ne- 
braska, surrendered  to  this  defendant  the  aforesaid 
receipt  for  the  first  premium,  stating  that  the  said  Drv^w- 
low  did  not  intend  to  accept  the  said  i)olicy  of  insurance 
or  pay  the  said  premium  or  any  premium  thereon,  which 
receipt  this  defendant  then  accepted  and  destroyed  and 
demande<l  the  return  of  said  policy  of  insurance,  which 
the  said  Chapman  and  said  Drewlow  then  promised,  but 
afterward  failed  to  do;  that  afterwards  the  said  John 
W.  Drewlow,  being  about  to  undergo  a  painful  surgical 
operation,  represented  to  the  said  Chapman  that  he 
(Di^wlow)  would  be  compelled  to  submit  himself  to  the 
influence  of  chloroform,  and  that  he  feared  he  might  not 
survive  the  same,  and  desired  to  obtain  the  benefit  of  said 
policy  of  insurance  for  his  children  in  the  event  of  his 
death  during  such  operation;  and  thereupon  it  was  agreed 
by  iind  between  the  said  Chapman  and  said  Drewlow 
that  the  said  Drewlow  should  execute  in  favor  of  said 
Chapman  his  (Drewlow's)  promissory  note  for  the  amount 
of  the  first  premium  aforesaid,  and  date  the  same  back  to 
a  period  within  sixty  days  from  the  date  of  said  policy 
of  insurance,  and  that  said  Chapman  should  execute  a 
receipt  for  the  amount  of  said  first  premium  and  place 
the  same  in  the  hands  of  one  Underberg  during  the  surgi- 
cal operation,  and  that  if  the  said  Drewlow  should  sur- 
vive the  said  operation  such  note  and  receipt  be  de- 
stroyed, but  in  the  event  of  his  death  during  the  same 
the  note  would  be  paid  by  a  relative  of  said  Drewlow 
and  the  receipt  delivered  showing  the  payment  of  faid 
premium,  all  of  which  the  said  Chapman  and  Drewlow 
then  did  and  performed,  but  wholly  without  the  knowl- 
edge or  consent  of  this  defendant  and  in  fraud  of  this 
defendant's  rights;  that  said  Drewlow  in  fact  survived 
said  operation,  but  whether  said  note  and  receipt  were 
destroyed  or  not  this  defendant  has  no  knowledge  or 
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information;  but  this  defendant  says  the  said  Drewlow 
did  not  pay  or  intend  to  pay  the  said  note  or  said  pre- 
mium, or  any  part  of  the  same;  that  the  said  Chapman 
had  no  authority  to  accept  a  note  in  payment  of  said 
first  premium,  nor  any  authority  to  execute  a  receipt  for 
the  same  or  to  receive  payment  of  said  premium,  except 
upon  the  production  of  a  receipt  therefor  signed  by  the 
president,  or  the  vice-president,  or  the  secretary  of  this 
defendant,  all  of  which  the  said  Drewlow  then  well 
knew."  The  reply  was  a  general  denial.  The  guardian 
was  successful  in  the  district  court  and  the  company 
presents  the  cause  here  for  review. 

We  deem  it  best  to  first  cliscuss  and  determine  the 
question  of  the  sufiiciency  of  the  evidence  to  sustain  the 
verdict.  It  is  urged  that  the  verdict  has  no  support  in, 
and  is  contrary  to,  the  evidence,  and  in  this  connection, 
also,  that  the  trial  court  erred  in  refusing  a  request  to 
direct  a  verdict  for  the  company. 

One  F.  H.  Chapman  was  called  as  a  witness  and  testi- 
fied that  during  the  winter  season  of  1891  he  was  agent 
or  solicitor  for  the  company  at  Stanton,  this  state,  wh  ^e 
Drewlow  then  lived,  and  that  he.  Chapman,  employed 
Drewlow  to  assist  in  soliciting  parties  to  take  insurance, 
and  further  testified  substantiallv  as  follows:  ^'I  took 
an  application  from  him  for  a  policy  of  insurance,  and 
forwarded  it  to  the  company.  I  had  solicited  him  for  life 
insui'ance,  and  he  claimed  he  could  not  afford  to  carry 
it,  so  I  told  him  that  I  would  get  him  a  policy  any  way, 
and  I  did  so.  It  was  not  the  understanding  that  he  was 
to  pay  for  the  policy.  I  told  him  it  would  not  be  neces- 
sary; -I  would  get  him  a  policy  without,  and  I  did  so. 
Drewlow  sjwke  the  German  language,  and  I  was  among 
Germans  and  he  was  assisting  me,  and  the  question 
arose  often  why  he  did  not  carry  a  policy,  and  I  thought 
I  would  fix  that  by  getting  him  a  policy,  and  I  did  so. 
The  policy  was  not  to  be  delivered  at  all.  He  was  not  to 
pay  anything  for  it.  He  did  not  pay  anything  for  it.  I 
received  the  policy  within  a  day  or  two  after  its  dat*-. 


I 
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together  with  a  receipt  for  the  fiist  premium,  8omewher3 
along  about  f  60.  I  afterward  returned  this  receipt  to  Mr. 
Harrison  on  Christmas  day,  1891.  Mr.  Drewlow  and  my- 
self were  present  to;j:ether  in  the  office  of  the  def.mdant 
at  Omaha.  Mr.  Hunt<*r  was  also  pi-esent,  and,  I  think, 
all  of  them.  I  told  them  that  he  [Drewlow]  was  not 
going  to  take  tlie  policy;  that  he  had  got  the  policy  for 
soliciting  purpches,  and  I  returned  the  receipt  so  it  would 
not  be  charged  against  me.  This  was  in  the  pl'e;^e:lce  of 
Drewlow,  and  he  made  no  protest  or  objection.  Then  I 
went  out  with  Mr.  Wigton  to  the  bank  to  get  a  check 
cashed,  and  when  I  returnc  d  Mr.  Hunter  and  Mr.  Drew- 
low had  had  some  talk,  and  Mr.  Hunter  didn't  like  the 
plan,  and  he  told  me  that  Mr.  Drewlow  had  concluded  to 
take  the  policy,  ilr.  Hunter  said  the  policy  should  te 
returned  if  it  was  not  taken.  Drewlow  did  not  take  it, 
or  pay  any  premium  on  it.  Afterwards,  Drewlow  ;.ub- 
mitted  to  a  surgical  operation.  This  was  in  the  spring 
after  the  policy  was  issued.  When  he  was  rer.dy  f  jr  the 
operation  he  came  to  me  and  wanted  me  to  airanf^e  to 
make  the  policy  good,  I  didn't  like  to  do  it,  but  I  did. 
I  gave  him  a  receipt  for  the  first  premium.  He  gave  me 
a  note  for  the  amount.  We  dated  the  receipt  and  the 
note  back.  He  told  me  that  his  brother-in-law  would  pay 
the  note  in  case  he  died  during  the  operation.  These 
papers  were  given  to  Dr.  Underburg,  and  after  the  opera- 
tion thev  were  to  be  returned  to  him,  if  he  didn't  die.  He 
survived  the  operaticm.  I  do  not  know  w^hat  became  of 
the  papers.  I  never  saw  them  afterwards,  and  never 
thought  he  would  claim  the  policy  was  in  force  and 
I  neglected  to  call  for  the  receipt.  He  never  paid  the  not^ 
to  me.  The  receipt  and  note  were  dated  back,  s)  as  to 
make  it  appear  that  the  transaction  occurred  within 
sixty  days  from  the  date  of  the  policy,  and  avoid  the  rulv* 
of  the  company,  which  would  have  required  a  re-exami- 
nation. This  letter  now  shown,  to  be  marked  ^Exhibit  2,' 
is  in  the  handwriting  of  Mr.  Drewlow.  I  received  it  by 
mail,  along  in  the  summer  after  the  surgical  opcvatir^n. 
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I  first  informed  the  company  of  the  fact  that  this  policy 
was  applied  for  without  any  expectation  on  the  part  of 
Drewlow  of  paying  the  premium,  and  for  the  purpose  of 
using  it  merely  to  aid  in  soliciting  insurance,  on  Christ- 
mas day,  1891.  I  did  not  inform  the  company  of  the 
arrangement  entered  into  between  Drewlow  and  myself 
at  the  time  of  the  surgical  operation,  until  after  the 
money  was  offered  for  the  second  premium.  My  ar- 
rangement with  Drewlow  was,  that  I  gave  him  a  percent- 
age on  the  business  done,  to  be  paid  out  of  my  own 
commission.  The  paper  marked  ^Exhibit  3'  is  signed  by 
me.  It  is  the  same  paper  that  I  gave  at  the  time  that 
Drewlow  was  about  to  submit  to  the  surgical  operation. 
I  said  nothing  to  the  defendant  about  the  matter  until 
the  time  when  Mr.  Wigton  came  to  Hastings  to  see  me 
about  it,  some  time  in  the  following  summer,  I  think. 
It  was  at  the  same  time  that  Mr.  Wigton  came  to  see  me, 
and  Mr.  Hunter  went  to  Stanton  to  look  the  matter  up." 

On  cross-examination  his  testimony  was  in  part  as 
follows : 

Q.  At  the  time  you  got  this  policy,  what  date  was  it 
with  respect  to  the  date  of  the  policy? 

A.  Probably  one  day  after,  or  the  same  day  perhaps. 
Probably  one  day  later  though. 

Q.  After  you  got  this  policy  up  there  did  you  deliver  it 
to  Mr.  Drewlow? 

A.  We  oflSced  together. 

Q.  It  is  a  fact  that  the  policy  was  turned  over  to  him? 

A.  Well,  yes. 

Q.  Now,  on  Christmas  day  you  and  Mr.  Drewlow  came 
down  here  to  Omaha? 

A.  Yes,  sir. 

Q.  And  at  the  time  this  policy  came  to  you,  there  was  a 
receipt  for  the  first  premium  that  came  with  it? 

A.  Yes,  sir. 

Q.  And  when  you  came  back  down  here  to  Omaha  you 
brought  that  receipt  back? 

A.  Yes,  sir. 
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Q.  And  you  went  in  with  Mr,  Drewlow  and  had  a  talk 
with  Mr.  Hunter  and  Mr.  Wigton? 

A.  Yes,  sir. 

Q.  And  in  which  you  told  them  that  Mr.  Drewlow  had 
concluded  not  to  take  this  policy? 

A.  Ko,  I  told  them  that  he  was  not  to  take  the  policy ; 
that  he  said  he  could  not  pay  for  it  and  he  didn't  want 
to  take  the  policy.  They  urji;ed  him  at  that  time  to  take 
the  policy. 

Q.  Didn't  they  say  to  him — didn't  Mr.  Hunter  say  to 
him  at  that  time  that  he  could  take  the  policy  and  pay  for 
it  out  of  the.  premiums  he  would  make  from  business  you 
and  he  could  obtain? 

A.  Yes,  sir. 

Q.  And  subsequently  you  went  out? 

A.  Yes,  sir. 

Q.  And  when  you  came  back  Mr.  Hunter  told  you  that 
Mr.  Drewlow  had  concluded  to  take  the  policy? 

A.  Yes,  sir;  he  said  that  Drewlow  had  concluded  to 
take  the  policy,  but  the  facts  of  the  case  were 

■ 

Q.  Now,  did  you  mean  that  Hunter  said  the  facts 
were? 

A.  No,  that  was  mine. 

Q,  What  else  did  Mr.  Hunter  say  about  that  at  that 
time? 

A.  There  was  nothing  in  particular. 

Q.  Who  was  Mr.  Hunter? 

A.  Mr.  Hunter  was  the  general  manager. 

Q.  How? 

A.  General  manager. 

Q.  He  was  general  manager  of  the  company? 

A.  Yes,  sir. 

Q.  And  this  conversation  took  place  at  its  home  office 
here  in  Omaha? 

A.  Yes,  sir. 

Q.  In  Christmas,  1891? 

A.  Yes,  sir. 

Q.  Mr.  Hunter  was  the  man  under  whose  supervision 
yon  were  actinc:  as  aijent? 
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A.  Yes,  sir. 

Q.  Now,  isn't  it  a  fact  that  after  you  went  back  to 
St-anton  this  policy  Avas  delivered  to  Mr.  Drewlow? 

A.  He  had  possession  of  it  all  the  time.  He  had  pos- 
session of  it  in  this  way:  we  had  our  office  together. 
Yes,  sir;  I  gave  him  the  policy,  and  when  we  solicited 
insurance  he  pulled  his  policy  and  showed  them. 

Q.  He  took  the  policy  along  with  him  when  he  went 
with  you  to  solicit  insurance? 

A.  Yes,  sir. 

Q.  And  had  possession  and  control  of  it? 

A.  Yes,  sir. 

Q.  And  Mr.  Drewlow  assisted  you  in  soliciting  insur- 
ance during  the  months  of  February  and  March? 

A.  Well,  Drewlow  didn't  do  very  much.  He  worked 
with  me  for  a  while,  and  saw  a  good  number  of  people, 
and  then,  when  I  would  insure  a  man,  he  would  come  in 
for  his  part  of  the  commission;  and  if  I  was  allowed  to 
say  what  I  started  to  say  a  while  ago  I  could  explain  that 
a  little. 

Q.  \Vell,  go  ahead  and  let  us  have  the  explanation. 

A.  Mr.  Hunter  told  me  at  the  time  that  Mr.  Drewlow 
and  Hunter  and  I  were  talking,  and  when  Mr.  Hunter 
made  the  remark  that  he  would  take  the  policy,  of 
course  he  knew  nothing  of  our  private  matters.  Drew- 
low was  not  good  pay,  and  I  did  not  want  to  deliver  him 
the  policy.  I  had  no  intention  of  delivering  him  the 
policy  without  he  paid  for  it.    He  never  paid  for  it 

Q.  You  simply  delivered  him  the  policy  and  he  never 
paid  for  it? 

A.  It  had  been  delivered  prior  to  that 

Q.  And  after  that  he  assisted  vou  in  soliciting  insur- 
ance? 

A.  Yes,  sir. 

Mr.  A.  L.  Wigton,  secretary  of  the  company,  was  preg- 
ent  in  the  office  at  Omaha  when  Chapman  and  Drewlow 
were  there  and  gave  up  the  receipt,  and  testified  to  its 
being  given  to  the  cashier  and  destroyed,  and  a  record 
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made  in  the  books  that  the  policy  was  not  taken,  and 
that  the  two  then  stated  the  policy  had  not  been  obtained 
as  insurance  on  the  life  of  Drewlow  but  as  a  "'decoy 
policy''  to  use  in  soliciting  other  parties  to  insure;  thnt 
the  company  did  not  learn  or  know  that  Chapman  ha  1 
given  Drewlow  a  receipt  showing  payment  of  the  first 
premium  or  that  Drewlow  was  asserting  the  policy  of 
force,  until  November,  1892. 

The  cashier  testified  in  the  main  the  same  as  the  sec- 
retary, and  further  as  follows:  "The  company  first 
learne<l  in  November,  1892,  that  Drewlow,  or  some  per- 
son for  hiin,  was  claiming  that  the  policy  was  in  force. 
Mr.  O'Halleron  came  in  and  asked  when  a  second  pre- 
mium would  be  due.  The  first  premium  was  never  paid. 
I  keep  the  b(K)ks  of  the  company.  When  this  policy  was 
sent  out  with  the  receipt  for  the  first  premium,  the 
amount  of  the  receipt  was  charged  to  the  account  of 
Chapman;  that  was  the  usual  and  ordinary  way  of  keep- 
ing an  agent's  account;  but  it  is  an  agent's  account — sort 
of  a  menioiandum  account.  Whenever  a  policy  was  sent 
to  an  agent,  it  is  charged  to  his  account,  and  he  is  held 
responsible  for  it  until  the  receipt  is  returned  or  the 
money  paid." 

The  witness  Chapman  was  called  for  the  defendant  in 
en-or  on  rebuttal  and  stated  as  follows: 

Q.  Mr.  (Chapman  you  may  state  whether  or  not  during 
the  time  you  have  been  transacting  business  for  the 
Union  Life  Insurance  Company  it  has  been  customary 
and  usual  for  you  to  settle  for  and  collect  premiums  upon 
policies  solicited  by  you  and  issued  through  you,  as 
agent,  in  such  manner  and  upon  such  terms  as  you  saw 
fit 

A.  The  company  require  a  certain  amount  of  money 
from  me  on  each  policy.  They  hold  me  for  that.  The 
settlement  I  make  with  the — .  The  settlement  with  the 
parties  I  make  myself.    • 

Q.  Has  it  been  customary  and  usual  for  you  to  extend 
credit  to  parties  for  the  first  premium,  if  you  saw  fit? 
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A.  Yes,  sir;  that  is,  on  the  payment  of  the  first  pre- 
mium.   I  have  arranged  the  payment  of  it. 

Q,  Ton  may  state  whether  or  not  you  did  that  with 
respect  to  policies  issued  while  you  and  Drewlow  were 
acting  together  at  Stanton. 

A.  Yes,  sir. 

One  Walter  Lucas  was  interrogated  on  rebuttal  in 
regard  to  a  conversation  between  Chapman  and  Drew- 
low  relative  to  the  policy,  and  whether  he  had  heard  it. 
He  stated  that  he  did,  and  was  further  asked  and  an- 
swered : 

Q.  I  will  ask  you  whether  or  not  upon  that  occasion 
Mr.  Drewlow  gave  a  revolver  to  Chapman  and  said  that 
makes  us  square  on  the  premium  on  my  life  insurance, 
and  Mr.  Chapman  answered,  Yes,  that  straightens  it  up? 

A.  He  did. 

Q.  Did  you  hear  that  conversation? 

A.  I  did,  sir. 

He  also  said  that  he  had  been  in  possession  of  and 
carrying  the  revolver  for  some  time  prior  to  the  conver- 
sation and  Drewlow  asked  him,  the  witness,  for  it,  saying 
that  it  was  to  be  delivered  to  Chapman  to  finish  the  pay- 
ment for  the  policy. 

George  E.  Bryson  testified  that  at  three  or  four  dif- 
ferent dates  during  the  month  of  January,  1892,  Chap- 
man told  him,  the  witness,  that  Drewlow  had  paid  the 
first  premium  on  the  life  insurance  policy.  These  were 
all  at  times  when  Chapman  was  soliciting  the  witness  to 
make  application  for  insurance. 

From  an  inspection  of  all  the  evidence  it  is  clear  that 
the  policy  did  not  become  operative  and  of  effect  by  its 
delivery  to  Drewlow  to  use  as  a  "decoy  policy,"  as  some 
of  the  witnesses  expressed  it,  or  in  the  soliciting  of  in- 
surance to  induce  persons  asked  to  insure  to  believe  that 
Drewlow  was  a  policy-holder.  Neither,  if  believed  in  all 
its  statements,  could  it  be  drawn  from  the  testimony 
relative  to  the  delivery  of  the  policy,  and  a  receipt  for  the 
first  premium  to  Drewlow  by  Chapman  immediately 
43 
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prior  to  the  time  at  which  the  former  subjected  himself 
to  the  surgical  operation,  that  the  policy  became  of  force; 
and  the  jury  would  have  been  fully  warranted  in  findini^ 
that  the  policy  never  did  become  of  force  as  a  contract 
of  insurance,  and  of  such  decision  it  could  not  have  been 
said  that  it  was  without  sufficient  of  evidence  to  support 
it;  but  on  the  other  hand  the  inference  was  but  fair  that 
when  Chapman  and  Drewlow  were  at  the  office  of  the 
company  in  Omaha,  and  the  company,  through  its  offi- 
cers, the  manager,  secretary,  and  cashier,  were  informed 
of  the  facts,  circumstances,  and  motives  attendant  upon 
the  obtaining  of  the  issuance  of  the  policy,  and  acting  on 
such  information  the  regular  formal  receipt  for  the  fii'st 
premium  was  destroyed  and  the  policy  was  ordered  i-e- 
turned  to  the  company,  but  subsequently,  during  the  in- 
terview, after  being  urged  by  the  manager,  Drewlow  con- 
cluded to  take  the  policy,  and  the  information  that  this 
conclusion  had  been  reached  was  conveyed  to  Chapman 
by  the  manager,  coupled  with  the  statement  that  Drew- 
low could  pay  for  '*it  out  of  the  premiums"  he  would 
n^ake  from  business  done  in  soliciting  insunince  for  the 
c()mpany  by  the  two.  Chapman  and  Drewlow,  that  there 
the  n  arose  a  contract,  bv  which  Drewlow  became  enti- 
tied  to  pay  to  (.^lapman  the  first  pi'emium  from  commis- 
sions made  in  soliciting  insurance;  and,  when  considered 
in  connection  with  the  further  testimony  that  Chapman 
was  authorized  or  with  the  knowle<Tge  of  the  company 
gave  credit  to  parties  for  the  payment  of  the  amount  of 
premiums  or  settled  them  in  his  own  way,  he  paying  the 
company,  how  the  settlement  was  made  between  the  two 
men  ceased  to  be  imi)ortant  to  the  company.  There  was 
also  evidence  that  the  payment  was  made  by  Drewlow  to 
Chapman.  A  receipt  was  introduced,  signed  by  Chap- 
man, by  which  such  payment  was  evidenced,  and  there 
was  the  statement  of  Chapman  to  Drewlow  in  the  pres- 
ence of  the  witness  Lucas  whi(*h  tended  to  prove  the  fact 
of  payment.  Of  the  testimony  of  Lucas,  also  that  of  the 
witni  ss  Rryson,  of  admission  by  Chapman  of  payment  of 
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the  premium  by  Drewlow,  it  is  insisted  that  it  could  not 
be  received  to  show  the  fact  of  such  payment,  as  the 
statements  of  Chapman  in  this  relation  could  not  bind 
the  company.  The  statement  in  the  presence  of  Lucas 
was  a  part  of  and  at  the  immeiliate  time  of  the  transac- 
tion and  hence  was  receivable.  (1  Am.  &  Eng.  Ency. 
Law  [2d  ed.]  691-694;  McCormick  v.  Demary,  10  Neb.  515.) 
The  statements  to  Bryson  were  not  of  the  time  of  th(* 
tran;  action  and  not  competent  as  evidence  of  the  fact  in 
issue.  (1  Am.  &  Eng.  Ency.  Law  [2d  ed.]  695;  Gah  i^ulky 
Harrow  Co.  v.  Laughliriy  31  Neb.  103;  Commercial  Nat,  Bank 
r.  Brill  37  Neb.  626.)  If  the  latter  was  receivable  for 
any  purpose,  it  could  but  be  to  affect  the  credibility  of  the 
witness  to  show  statements  of  the  witness  at  variance 
with  his  testimony.  That  the  statements  of  Chapman 
disclosed  by  the  former,  the  testimony  of  Lucas,  could 
not  be  received  to  bind  the  company  could  only  be  true 
if  the  further  contention  was  correct,  that  Chapman  was 
not  authorized  to  receive  payment  of  the  first  premium; 
but  whether  he  was  so  empowered  was  a  question  of  fact, 
and  we  must  presume  that  the  jury  believed  he  w^as,  as 
such  a  finding  was  of  necessity  elemental  of  the  verdict 
it  returned.  That  Chapman  stated  the  policy  to  be  in 
force,  and  the  premium  paid,  was  explainable,  as  is  in- 
sis^ted  by  counsel,  on  the  theory  that  such  statements 
were  made  as  a  part  of  the  scheme  to  use  the  policy  as  a 
"decoy"  to  represent  it  of  force,  when  in  reality  it  wa» 
not  so;  but  this  and  all  these  matters  were  of  fact  for 
the  jury  to  determine,  and  its  settlement  of  them,  as 
evidenced  by  the  verdict,  had  sufficient  favorable  evi- 
dence to  sustain  it.  One  of  the  strongest  circumstances 
lending  support  to  the  view  of  the  affair  taken  by  the 
jury  is  that,  after  the  officers  of  the  company  knew  all 
the  facts  in  regard  to  the  obtaining  this  policy,  and  had 
taken  steps  to  recall  it,  after  the  close  of  the  visit  of 
Chapman  and  Drewlow  to  Omaha,  nothing  further  was 
done  relative  to  getting  possession  of  the  policy,  but  it 
was  left  with  the  two  men,  presumably  pursuant  to  the 
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talk  with  the  manager  of  the  company.  It  follows  that 
the  argument  of  the  lack  of  evidence  to  warrant  the  ver- 
dict and  that  the  decision  of  the  jury  was  contrary  to  the 
evidence  is  unavailing. 

It  is  argued  that  the  trial  court  erred  in  admitting  in 
evidence  the  insurance  policy,  on  which  the  suit  was 
predicated,  when  offered.  The  ground  of  the  objection 
and  basis  of  the  argument  is  that  at  the  time  it  had  not 
been  shown  that  the  premium  had  been  paid,  or  that 
there  was  no  evidence  that  it  had  ever  become  operative 
as  a  contract.  That  the  policy,  in  the  form  in  which  it 
was  offered,  had  been  signed  and  sent  to  its  agent  for 
delivery  was  of  the  facts  admitted  by  the  pleadings.  This 
being  true  as  to  the  policy  in  suit,  it  was  admissible  with- 
out further  proof;  that  the  first  or  any  premium  had  not 
been  paid  was  of  the  matters  placed  in  issue  by  the  plead- 
ings, and  the  burden  of  its  proof  was  on  the  company. 

It  was  assigned  for  error  that  the  court  overruled  the 
objection  on  the  part  of  the  company  to  the  introduction 
of  the  receipt  by  Chapman  to  Drewlow  for  the  amount 
of  the  first  premium.  With  the  view  we  have  taken  of 
the  authority  of  Chapman  to  settle  with  Drewlow  for 
this  amount,  this  piece  of  evidence  was  entirely  compe- 
tent  and  receivable,  and  the  same  may  be  said  of  the 
third  assignment  of  error,  which  was  in  relation  to  a  por- 
tion of  the  testimony  of  the  witness  Lucas  in  which  he 
was  allowed  to  detail  the  receipt  of  certain  property  by 
Chapman  from  Drewlow  as  payment  of  the  balance  of 
the  first  premium. 

During  the  argument  of  the  cause  to  the  jury  the  fol- 
lowing was  made  of  record:  "And  both  parties  having 
rested,  the  case  was  argued  to  the  jury  by  counsel  for 
each  party,  whereupon,  during  the  closing  argument  made 
by  H.  C.  Brome,  Esq.,  in  behalf  of  the  plaintiff,  the  said 
H.  C.  Brome  commented  upon  the  testimony  on  the  trial 
by  the  witnesses  Walter  Lucas  and  George  E.  Bryson,  and 
argued  to  the  jury  that  the  testimony  of  said  witnesses 
*showed  that  the  first  premium  on  the  policy  had  been 
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paid  in  February  or  January,  A.  D.  1892;  whereupon 
counsel  for  the  defendant  interrupted  the  argument  and 
objected  to  the  same,  on  the  ground  that  the  evidence 
of  said  witnesses  had  been  admitted  solely  for  the  pur- 
pose of  impeaching  the  credibility  of  the  witness  Frank 
Chapman,  and  was  not  admissible  for  any  other  purpose, 
and  that  counsel  for  plaintiff  had  no  right  to  use  the 
same,  or  comment  upon  the  same,  as  tending  to  prove 
the  fact  that  said  premium  had  been  paid;  and  there- 
upon the  court  ruled  and  stated  in  the  presence  of  the 
jury,  that  while  the  testimony  of  said  witnesses  had  been 
introduced  for  impeaching  purposes  only,  their  evidence 
tended  to  contradict  the  testimony  of  the  said  Frank 
Chapman,  to  the  effect  that  the  first  premium  on  said 
policy  had  not  been  paid,  and  that  it  was  for  the  jury  to 
determine  from  this  conflicting  evidence,  and  such  other 
evidence  as  there  might  be,  whether  or  not  the  first  pre- 
mium on  said  policy  had,  in  fact,  been  paid;  to  which 
ruling  and  statement  of  the  court  so  made  in  the  pres- 
ence of  the  jury  counsel  for  the  defendant  then  and  there 
excepted,  and  thereupon  the  said  H.  C.  Brome,  counsel 
for  the  plaintiff,  proceeded  with  the  argument  to  the 
jury,  and  continued  to  argue  from  the  evidence  of  the 
said  witnesses  Walter  Lucas  and  George  E.  Bryson  that 
the  testimony  of  the  said  witness  Frank  Chapman,  to  the 
effect  that  the  said  first  premium  had  not  been  paid,  had 
been  overcome,  and  that  the  same  was  false,  and  that  the 
said  first  premium  had  been  thereby  shown  to  have  been 
paid."  In  the  charge  to  the  jury  the  court  made  the  fol- 
lowing statement:  "You  are  instructed  that  the  testi- 
mony of  the  alleged  admissions  of  the  witness  Chapman, 
that  said  policy  had  been  paid  for,  were  not  admitted 
for  the  purpose  of  binding  the  defendant  company,  and 
were  not  competent  for  that  purpose,  but  were  admitted 
solely  as  impeaching  testimony,  and  the  jury  should  con- 
sider it  only  so  far  as  it  bears  on  the  truthfulness  of  said 
witness'  testimony  that  said  policy  was  not  paid  for." 
It  is  contended  that  the  trial  court  erred  in  its  statement 
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relative  to  the  testimony  made  at  the  time  of  objectioii 
to  counsel's  argument  to  the  jury  by  giving  to  the  testi- 
mony substantive  force  as  applied  to  one  of  the  facts  in 
igsue;  also  that  it  was  error  to  instruct  the  jury  that  in 
considering  the  effect  of  this  testimony  on  the  credibility 
of  the  witness,  its  application  must  be  narrowed  to  the 
truthfulness  of  one  statement,  viz.,  "that  the  premium 
had  not  been  paid;"  that  instead  of  this  the  jury  should 
have  been  informed  that  the  testimony  of  the  conflicting 
statements  should  be  considered  as  affecting  the  credibil- 
ity of  the  witness  generally  and  not  in  regard  to  any  par- 
ticular fact.  The  record  discloses  that  the  testimony  here 
drawn  in  question  was  ostensibly  received  for  but  one 
purpose — ^that  of  affecting  the  credibility  of  the  witness 
Chapman.  The  court,  during  the  argument  to  the  jury, 
evidently  concluded  it  possessed  greater  significance,  and 
so  stated.  In  the  instruction  the  court  gave  expression  to 
a  contrary  view  to  that  it  had  voiced  during  the  argument. 
As  we  have  hereinbefore  stated,  the  testimony  of  Lucas 
was  competent  as  tending  to  prove  the  fact  of  payment 
of  the  premium,  and  there  was  other  competent  evidence 
of  the  same  import  amply  sufficient,  all  taken  in  connec- 
tion, to  sustain  a  finding  that  such  payment  was  made; 
furthermore,  it  was  not  entirely  essential  that  there  be 
such  finding  as  a  basis  for  the  verdict  returned.  The  ver- 
dict may  have  been  predicated  on  a  determination  that 
an  extension  of  credit  had  been  given  for  the  payment 
of  the  premium;  and  if  so,  it  rested  on  a  supporting  foun- 
dation in  both  the  evidence  and  the  rule  of  law  applicable 
and  governing.  There  were  errors  in  these  portions  of 
the  proceedings,  but  after  a  thorough  review  of  the  whole 
we  cannot  conclude  or  believe  any  prejudice  to  the  rights 
of  plaintiff  in  error  resulted  therefrom. 

It  is  of  the  errors  assigned  and  argued  that  the  third 
paragraph  of  the  charge  to  the  jury  was  improper,  in 
that  it  submitted  to  that  body  the  query  of  whether 
Drewlow,  during  life  and  good  health,  paid  the  first  pre- 
mium to  Chapman,  the  company's  agent.    This  question 
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was  directly  of  the  issues  presented  and  on  which  the 
evidence  was  conflicting,  and  was  for  the  consideration 
And  determination  of  the  jury;  hence  it  was  not  error  to 
give  the  portion  of  the  charge,  the  subject  of  this  objec- 
tion. 

It  is  argued  that  the  court  erred  in  giving  in  its  charge 
to  the  jury  the  paragraphs  numbered  "4"  and  "5."  These 
Are  in  the  folloT^ing  terms: 

"4.  The  defendant  has  alleged  that  said  policy  was  ob- 
tained from  it  by  fraud.  Fraud  is  never  presumed,  but 
must  be  proved  by  a  preponderance  of  all  the  evidence  by 
the  party  claiming  the  existence  thereof.  If  you  believe 
from  the  evidence  that  said  policy  was  obtained  in  the 
first  instance  under  an  agreement  entered  into  by  said 
Drewlow  and  Chapman  that  said  policy  should  not  be 
paid  for  and  should  be  used  by  Drewlow  solely  for  the 
purpose  of  showing  it  and  soliciting  risks  for  said  com- 
pany, and  that  defendant  was  ignorant  of  said  facts,  then 
you  are  instructed  that  such  conduct  on  the  part  of  said 
Drewlow  constituted  a  fraud  sufficient  to  render  the 
policy  void;  and  said  policy  could  thereafter  be  made 
valid  only  by  a  new  delivery  with  the  intent  of  defendant 
and  deceased  that  it  should  be  binding  on  both. 

"5.  You  are  further  instructed,  if  you  find  from  the 
evidence  that  said  policy  was  delivered  without  requiring 
payment  of  the  first  premium  and  without  any  intention 
on  the  part  of  said  Drewlow  of  taking  and  retaining  said 
policy  and  paying  the  premiums  accruing  thereon,  but 
that  subsequently  it  was  agreed  between  said  Drewlow 
and  the  general  manager  of  said  defendant  company  that 
Dfc  wlow  should  retain  said  policy  and  should  pay  to  said 
defendant  the  amount  of  the  first  premium  thereon  at  a 
later  date,  then  you  are  instructed  that  such  transaction 
amounted  to  a  valid  delivery  of  the  policy  and  a  giving  of 
<jredit  for  the  first  premium,  and  said  policy  took  effect 
and  became  a  binding  contract  at  and  from  the  time  such 
arrangement  was  made,  and  for  all  the  purposes  of  this 
case  it  would  be  immaterial  whether  such  first  premium 
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waa  ever  paid  or  not;  and  if  you  find  such  arrangement 
was  made  and  such  credit  was  given,  plaintifif  will  be 
entitled  to  recover  in  this  case." 

In  the  brief  it  was  stated :  "It  will  be  observed  that  by 
these  two  instructions  the  court  submitted  it  to  the  jury 
to  determine  whether  or  not  there  had  been  a  subsequent 
delivery  of  the  policy,  or  whether  or  not  there  had  been 
an  agreement  to  waive  the  payment  of  the  first  premium. 
There  was  not,  in  my  judgment,  a  particle  of  evidence 
justifying  the  submission  of  these  questions  to  the  jury." 
An  examination  of  the  evidence  has  convinced  us  that 
there  was  sufficient  in  the  narration  of  what  occurred 
between  the  general  manager  of  the  company  and  Drew- 
low  and  Chapman  to  warrant  and  to  require  the  sub- 
mission to  the  jury  of  the  question  of  it  being  then  agreed 
that  Drewlow  was  to  keep  the  policy  and  pay  the  pre- 
mium from  commissions  earned  in  soliciting  insurance, 
and  that  there  was  not  submitted  w^hether  there  was  a 
"waiver  of  the  payment  of  the  first  premium,"  but 
whether,  as  stated  by  the  court,  "credit"  or  time  had  been 
given  within  which  it  should  be  paid.  It  was  further 
argued  in  this  connection  that  these  two  paragraphs  of 
the  instructions  embodied  a  proposition  of  fact  to  be 
settled  by  the  jury  which  was  not  of  the  issues  presented 
in  the  pleadings.  Of  the  allegations  of  the  petition  was 
the  following: 

"3.  That  on  the  16th  day  of  December,  1891,  one  John 
W.  Drewlow,  a  resident  of  Stanton,  Stanton  county,  Ne- 
braska, entered  into  a  certain  written  agreement  with 
the  defendant  Union  Life  Insurance  Company  of  Omaha, 
Nebraska,  by  virtue  of  which  agreement  said  defendant 
was,  for  a  consideration  to  be  paid  by  the  said  John  W. 
Drewiow  to  this  defendant  and  in  accordance  with  cer- 
tain conditions* and  reservations  in  said  agreement  set 
forth,  to  pay  Helen  and  Richard  Drewlow,  his  children, 
or  their  executors,  administrators,  or  assigns,  upon  sat- 
isfactory proof  of  the  death  of  the  said  John  W.  Drew- 
low, after  deducting  therefrom  all  indebtedness  due  to 
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the  company,  the  Union  Life  Insurance  Company  of 
Omaha,  Nebraska,  from  said  John  W.  Drewlow  the  sum 
of  two  thousand  dollars  (f  2,000)." 

Of  this  there  was  a  denial  in  the  answer,  and,  as  we 
have  hereinbefore  set  forth,  there  were  also  certain  af- 
firmative statements  on  the  subject  of  the  delivery  of 
the  policy  which  were  denied  in  the  reply.  Under  the  al- 
legation that  the  agreement  "was  for  a  consideration  to 
be  paid  by  Drewlow,"  and  its  denial,  the  matter  of  the 
contract  between  the  manager  and  Drewlow  was  fairly 
within  the  issues,  and  where  a  credit  is  extended  for  the 
payment  of  a  premium,  of  which  payment  is  required  to 
constitute  the  policy  of  force,  the  policy  becomes  opera- 
tive and  binding.  {Miller  v.  Brooklyn  Life  Ins.  Co,j  12 
Wall.  [U.  S.]  285;  Boehen  v.  Willianisburgh  City  Ins.  Co.y 
35  N.  Y.  131;  McAllister  v.  New  England  Mut^ial  Life  Ins. 
Co.y  101  Mass.  558.) 

At  request  of  defendant  in  error  the  following  instruc- 
tions were  given: 

"1.  You  are  instructed  that  what  purports  to  be  a  copy 
of  the  application  printed  and  written  on  the  back  of 
the  policy  is  not  in  evidence  and  should  not  be  considered 
by  you. 

"2.  You  are  further  instructed  that  the  printed  in- 
dorsement on  the  back  of  the  policy,  entitled  'notice  to 
the  policy  holder,'  is  no  part  of  the  policy,  is  not  in  evi- 
dence and  should  not  be  considered  by  you." 

It  is  asserted  that  thifi  action  was  of  prejudice  to  the 
right  of  the  company,  in  that  there  was  thereby  with- 
drawn from  the  consideration  of  the  jury  the  fact  that 
in  the  application  and  on  the  back  of  the  policy  there 
appeared  notice  to  the  party  to  be  insured  or  a  stipulation 
to  the  effect  that  the  policy  could  not  and  did  not  become 
of  force  until  the  first  premium  had  been  paid  during  the 
life  and  good  health  of  such  party,  and  that  there  ap- 
peared further  on  the  back  of  the  policy,  that  no  agent 
had  authority  to  collect  the  first  premium  unless  there 
was  in  his  possession  a  receipt  for  the  premium  signed  by 
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the  president,  vice-president,  or  secretary  of  the  com- 
pany. Under  the  issues  joined  and  the  evidence  adduced, 
whether  the  matters  to  wliich  we  have  referred  entered 
into  the  consideration  of  the  jury  could  not  affect  their 
findings  or  verdict;  hence  that  they  were  withdrawn  by 
the  instructions  could  not  prejudice  the  rights  of  plaintiff 
in  error. 

No  errors  were  assigned  and  presented  which  call  for  a 
reversal  of  the  judgment  and  there  must  be  an  affirmance. 


Affirmed. 


E.  H.  Andrews  bt  al.  v.  William  Kerb. 

.  Filed  Apbil  21, 1898.    No.  8021. 

L  Review  Without  BlU  of  Exceptions.  If  there  is  no  proper  bill  of 
exceptione  in  the  record,  no  question  can  be  determined  which  for 
its  consideration  necessitates  a  reference  to  matters  which  must 
be  m<ade  of  the  record  by  or  through  such  a  document 

2.  Review:  Revebsal.  To  warrant  a  reversal,  that  errors  have  been 
committed  and  the  rights  of  the  complaining  party  were  preju- 
dicially affected  thereby  must  affirmatively  appear  of  the  record. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J.    Affirmed. 

Greene  &  Hostetler^  for  plaintiffs  in  error. 

Capps  d  Stevens,  contra. 

Harrison,  C.  J. 

Action  on  a  promissory  note,  in  which,  by  answer  filed, 
the  defendant  admitted  the  due  execution  and  delivery 
of  the  instrument  in  suit,  but  alleged  that  it  was  given 
to  evidence  in  part  an  indebtedness  arising  in  a  contract 
of  sale  of  a  horse,  of  the  terms  of  which  there  was  a  war- 
ranty that  the  animal  was  "sound  and  all  right,"  relied 
on  by  defendant,  but  which  was  untrue,  in  that  the  horse 
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waB  a  "cribber"  or  "crib-biter;"  that  by  the  breach  of 
the  warranty  the  defendant  had  been  damaged  in  a 
stated  sum.  As  the  result  of  a  trial  of  the  issues  joined 
the  plaintiff  was  accorded  a  recovery  of  the  full  amount 
of  his  claim  as  asserted.  Defendant  seeks  a  review  in  this 
court  The  bill  of  exceptions,  on  the  hearing  of  a  motion 
having  such  purpose,  was  quashed,  and  cannot  be  con- 
sidered. 

One  of  the  assignments  of  error  relative  to  the  instruc- 
tions given  is  that  the  court  informed  the  jury  "that  the 
defendant  had  admitted  the  plaintiff's  cause  of  action,  and 
the  allegations  of  the  petition  were  to  be  considered  as 
true."  The  complaint  here  is  that  by  the  petition  it  was 
asserted  that  the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  stated  in  the  note  in  suit,  and  interest  thereon, 
and  that  this  was  true  was  not  admitted.  In  this  there 
was  no  error.  The  defendant  did  admit  that  he  had  be- 
come indebted  to  the  plaintiff  in  the  amount  of  the  note 
and  interest,  but  pleaded  that  by  reason  of  the  breach  of 
the  warrantv  of  the  horse,  of  the  consideration  for  the 
sale  of  which,  to  the  defendant,  the  note  in  suit  evidenced 
a  part,  the  defendant  had  been  damaged,  and  for  such 
damages  asked  an  allowance. 

There  are  other  assignments  in  relation  to  the  instruc- 
tions, which  are  urged  in  argument  in  the  brief,  but  to 
determine  whether  the  errors,  if  any  were  committed, 
were  prejudicial  to  the  rights  of  the  complainant  would 
necessitate  a  reference  to,  and  consideration  in  this  con- 
nection of,  the  evidential  matters  in  the  bill  of  excep- 
tions, and  these  are  not  before  us.  There  may  have  ex- 
isted conditions  of  the  evidence  with  which  any  of  this 
branch  of  the  errors  assigned  could  not  have  been  preju- 
dicially erroneous,  and  to  establish  that  errors  may  have 
been  or  were  committed  is  not  sufficient  to  secure  a  re- 
versal of  a  judgment  in  an  action.  It  must  further  af- 
firmatively appear  from  the  record  that  the  errors  were 
prejudicial  to  the  rights  of  the  complaining  party. 
^Tracey  %\  State^  46  Neb.  361.) 
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There  being  no  bill  of  exceptions,  we  cannot  consider 
the  assignment  that  the  verdict  lacked  evidence  to  bub- 
tain  it.  {Appelget  v.  McWhinney,  41  Neb.  253;  Becker  v. 
Simonds,  33  Neb.  680.) 

The  petition  contained  statements  sufficient  to  consti- 
tute a  cause  of  action,  and  a  proper  prayer  for  relief. 
The  material  allegations  were  admitted,  and  no  preju- 
dicial errors  appear  of  record;  hence  the  judgment  must 

be 

Affirmed, 


HoMB  Fire  Insurance  Company  of  Omaha  v.  Louis 

S.  Dbets. 

Filed  April  21. 1898.    No.  8029. 

1.  Appeal  to  District  Court:  Issues:  Effect  of  Dismissal.    An  appeal 

from  the  judgment  of  a  justice  of  the  peace  in  an  ordinary  civil 
action  presents  the  case  in  the  district  court,  to  be  proceeded  witli 
in  all  respects  in  the  same  manner  as  though  the  action  had  been 
originally  instituted  in  the  appellate  court,  and  if  the  plaintiff 
sufFer  or  invite  a  Judgment  of  dismissal  before  a  hearing  on  thcr 
merits,  the  judgment  constitutes  no  bar  to  another  aotion  on  the 
same  cause. 

2.  Insurance:    Additional   Insurance:    Evidence.    In   a   suit   on   a 

policy  of  insurance  the  defendant  company  interposed  the  defense 
that  the  insured  party  h#d  procured  additional  insurance  on  the 
property  in  violation  of  the  terms  and  conditions  of  the  policy  In 
suit,  and  that  by  such  action  the  contract  had  been  avoided.  The 
evidence  examined,  and  held  not  to  support  the  contention  of  the 
company,  but  to  sustain  a  finding  that  no  additional  insurance  had 
been  placed  on  the  property. 

Error  from  the  district  court  of  Buffalo  county.    Tried 
below  before  Sinclair,  J.    Affirmed, 

Oreene  &  Breckenridge^  for  plaintiff  in  error. 

John  E,  Decker,  contra. 


Vol.54]  JANUARY  TERM,  1898.  621 


Home  Fire  Ins.  Co.  t.  DeeU. 


Harrison,  C.  J. 

Action  on  a  policy  of  insurance  against  loss  by  fire, 
by  the  party  insured,  for  the  amount  of  the  value  of  cer- 
tain com  included  in  the  property  described  in  the  con- 
tract of  insurance,  and  alleged  to  have  been  destroyed 
by  fire  subsequent  to  the  contract  which  was  of  date 
April  16, 1890.  In  its  answer  the  company  admitted  the 
contract  of  the  date  and  terms  alleged  by  the  plaintiff 
and  pleaded  that  of  the  conditions  of  the  policy  there 
was  the  following:  "If  the  assured  shall  now  have  or 
hereafter  procure  or  accept  any  other  contract  of  insur- 
ance on  the  above  mentioned  property,  whether  valid  or 
not,  without  consent  indorsed  thereon,  this  policy  shall 
be  null  and  void;"  that  subsequent  to  the  issuance  of 
the  policy  and  prior  to  the  time  of  the  fire  by  which  the 
loss  was  occasioned,  without  the  knowledge  or  consent 
of  the  company  and  in  violation  of  the  contract,  the  as- 
sured obtained  of  another  company,  the  "Farmers  Mu- 
tual Insurance  Company  of , Buffalo  County,  Nebraska,'' 
other  and  further  insurance  on  the  corn,  by  which  act 
the  policy  on  which  this  suit  was  predicated  was  an- 
nulled. For  the  company  it  was  further  pleaded  that 
prior  to  the  institution  of  this  action  the  plaintiff  had 
commenced  a  suit  against  the  company  before  a  justice 
of  the  peace  of  Buffalo  county,  on  the  policy  herein  de- 
clared upon,  and  for  the  same  cause  as  herein  asserted, 
in  which  there  had  been  a  trial  of  the  issues  and  judg- 
ment for  the  company,  to  avoid  the  effect  of  which  the 
unsuccessful  party  had  perfected  an  appeal  to  the  dis- 
trict court  of  Buffalo  county,  and  after  the  appeal  dis- 
missed said  action;  "that  the  appeal  was  not  taken  in 
good  faith,  but  for  the  purpose  of  avoiding  the  force  and 
effect  of  the  judgment  rendered  by  the  justice  of  the 
peace."  To  the  portion  of  the  answer  in  which  the  appeal 
from  the  judgment  of  the  justice  of  the  peace,  etc.,  was 
pleaded  there  was  interposed  a  general  demurrer,  and  of 
the  other  new  matter  contained  in  the  answer  there  was 
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a  general  denial.  In  the  district  court  there  was  judg- 
ment against  the  company,  to  reverse  which  it  has  prose- 
cuted error  proceedings  to  this  court. 

The  demurrer  to  the  third  count  of  the  company's  an- 
swer— the  portion  which  related  to  the  appeal  of  a  fonner 
action  on  the  same  cause  from  the  judgment  of  a  justice 
of  the  peace,  and  the  subsequent  dismissal  by  the  appel- 
lant of  the  action — was  sustained,  and  for  the  company  it 
is  urged  that  in  the  favorable  ruling  on  the  demurrer  the 
district  court  erred.  After  the  appeal  had  been  per- 
fected, the  parties  were  to  proceed  in  all  respects  in  the 
same  manner  as  though  the  action  had  been  originally 
instituted  in  the  appellate  court.  (Code  of  Civil  Pro- 
cedure, sec.  1010.)  A  judgment  of  dismissal,  if  there  has 
been  no  hearing  on  the  merits,  does  not  bar  another 
action.  {Philpott  v.  Broicn^  16  Neb.  387;  Cheney  v.  Cooper j 
14  Neb.  415.)  The  plaintiff  could  dismiss  his  action  and 
the  judgment  of  dismissal  constituted  no  bar  td  this,  a 
second  action  on  the  same  cause;  hence  the  court  did  not 
err  in  its  ruling  on  the  demurrer. 

The  further  questions  argued  all  turn  upon  the  de- 
termination of  the  answer  to  be  given  from  an  inspection 
of  the  evidence  to  one  query.  Did  the  insured,  after  the 
contract  in  suit,  obtain  other  insurance  on  the  corn  which 
was  burnt?  The  evidence  discloses  that  a  policy  was 
issued  to  the  assured,  Deets,  by  the  Farmers  Mutual  In- 
surance Company,  of  a  date  subsequent  to  that  of  the 
policy  on  which  this  action  is  based;  that  in  the  policy 
issued  by  the  Farmers  Mutual  the  property  described 
and  the  amount  for  which  designated  portions  were  in- 
sured were  as  follows: 

^'To  the  amount  of  Three  Thousand  Dollars,  as  follows: 

On  dwelling-house Dollars. 

On  contents  of  dwelling-house  Four  hun- 
dred    400  Dollars. 

On  bam  five  hundred Dollars. 

On  contents  of  bam  one  hundred Dollars. 

On  grauarj^  and  cribs  fifteen  hundred. . . .  Dollars. 
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On  contents  of  granary Dollars. 

On  hay  and  grain  in  stacks Dollars. 

On  live  stock  five  hundred 500  Dollars.'* 

The  policy  bore  the  date  April  19,  1892.  The  fire  by 
which  the  com  was  destroyed  occurred  May  21,  1893.  It 
was  of  the  testimony  of  Deets  that  the  policy  of  the  Farm- 
ers Mutual  was  changed  "some  time  in  June,  1893,  after 
he  rebuilt;"  it  appears  that  he  had  built  a  barn  in  the 
place  of  one  destroyed  by  the  fire  which  is  described  in 
the  policy  as  changed  as  "new  bam."  The  policy  as 
changed  reads  as  follows: 

"To  the  amount  of  ^Bfmn&mmmati  Dollars,  as  follows: 

On  dwelling-house * , .  Dollars. 

On  contents  of  dwelling-house  Four  hun* 

dred , 400  Dollars. 

On^bara  flu  liuml^uJ v ^o  Dollars. 


On  conte^ntfi  of  bam  one  hundred • .  /^o  Dollars. 

On  granary  and  owbo  tftwwriwpwhai. . . .  Dollars. 

On  contents  of  granary  fllrz^.  .9Ti^. ....  /<^^  Dollars. 

On  hay  and  grain  in  stacks Dollars. 

On  live  stock  five  hundred p  . .  500  Dollars. 

On-i'i Dollars.'* 

At  close  of  policy  appear  the  following  words:  "500 
added  June  20th,  1893."  On  June  10,  1893,  the  loss  of 
Deets  was  appraised  by  two  men  called  for  the  purpose 
by  the  proper  officer  of  the  Farmers  Mutual  CJompany, 
and  of  the  items  of  loss  as  fixed  by  them  was  that  "On 
contents  of  crib,  three  hundred  and  ninety-two  (392)  dol- 
lars." The  whole  loss  was  estimated  at  |1,020;  of  this 
Deets  subsequently  received  f  855,  of  which  |227  waa  in- 
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tended  in  payment  for  the  corn  bnmed,  Deets  testified 
that  he  told  the  agent  of  the  Home  Fire  Insurance  Com- 
pany some  time  in  June,  1893,  that  he  had  the  com  in- 
sured with  the  Farmers  Mutual,  and  also  told  the  agent 
or  officer  of  the  latter  company,  at  or  about  the  time  of 
its  adjustment  of  the  loss,  that  the  com  was  included  in 
its  policy.  He  also  testified  that  he  thought  at  the  time 
that  such  statements  were  true,  but  discovered  after- 
wards, and  subsequent  to  receiving  the  money  from  the 
Farmers  Mutual,  that  the  policy  issued  by  it  did  not  in- 
sure the  corn;  that  there  had  been  a  mistake  made.  A 
portion  of  his  testimony  on  this  subject  is  as  follows: 

Q.  You  were  asked  by  the  other  side  if  you  did  not 
state  to  their  agent,  Mr.  Denman,  some  time  in  June, 
1893,  that  the  Farmers  Mutual  Insurance  Company  of 
Buffalo  County,  Nebraska,  had  insurance  on  the  com 
that  was  burned? 

A.  I  either  said  so,  or  said  I  thought  I  had.  I  supposed 
at  that  time  that  they  had. 

Q.  Did  you  find  out  afterwards  that  they  had  not  or 
that  you  were  mistaken  in  what  you  told  Denman? 

Objected  to.     Sustained. 

Q.  What  did  you  ascertain  after  that? 

A.  After  I  read  my  policy  over  a  little  bit  carefully  in 
the  Farmers  Mutual  Insurance  Company,  I  found  it  was 
not  on  grain. 

Q.  Have  you  received  any  insurance  from  that  com- 
pany since  you  found  out  that  there  was  no  insurance  ou 
grain? 

A.  No,  sir. 

Q.  Whatever  money  you  received  from  the  Farmers 
Mutual  Insurance  Company  on  com,  you  received  it  by 
mistake  or  before  you  found  there  was  a  mistake? 

A.  Yes,  sir. 

He  gave  some  further  testimony  to  the  same  effect.  Of 
this  there  was  no  contradiction  and  no  evidence  to  the 
contrary.  There  may  have  been  evidence  which  would 
have  developed  a  different  state  of  facts  and  which  would 
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have  supported  the  counsel  for  the  defendant  company'^ 
theory  that  Deets  had  applied  to  the  Farmers  Mutual 
for  insurance  on  the  corn,  and  the  policy  had  been  issued, 
and  by  mistake  the  com  had  not  been  included  in  the  con- 
tract, and  in  June  it  had  been  reformed  to  conform  to  the 
original  intention ;  but  if  such  evidence  was  in  existence 
it  was  not  produced  at  the  trial  and  the  jury  was  war- 
ranted in  believing  the  testimony  of  Deets  relative  to  the 
mistake  in  the  adjustment  and  payment  by  the  Farmers 
Mutual,  and  the  verdict  rendered  herein  must  have  fol- 
lowed such  belief.  The  conditions  established  by  the 
evidence  relative  to  the  payment  by  the  Farmers  Mutual 
seem  somewhat  novel  and  it  would  further  almost  seem 
that  they  ought  not  or  could  not  exist  unless  there  had 
been  quite  considerable  lack  of  care  in  the  transaction  of 
the  business,  out  of  which  they  were  evolved,  but  under 
the  evidence  there  is  scarcely  any  tenable  or  apparent 
way  of  escape  from  them.  And  furthermore,  the  verdict 
must  be  allowed  to  stand,  for  if  the  Farmers  Mutual, 
through  a  mistaken  belief  of  their  liability  for  the  loss 
of  the  corn,  paid  Deets  therefor,  he,  receiving,  at  the  same 
time  entertaining  the  mistake  as  to  the  fact  of  the  lia- 
bility of  the  mutual  company  to  him  for  its  payment,  it 
coDstituted  and  can  make  no  defense  herein  for  thciother 
company  and  does  not  establish  the  defense  that  Deets 
had  other  insurance  on  the  property,  which,  if  estab- 
lished, would  have  released  the  defendant  company  from 
liability.  (That  it  would  have  done  so  see  (rernmn  /rkv. 
Co.  V.  Heidiik,  30  Neb.  288;  Hughes  v.  Insurance  Co.  of 
North  America,  40  Neb.  626.) 

With  the  conclusions  which  we  have  been  forced  to 
adopt,  as  hereinbefore  outlined,  the  judgment  must  be 

Affirmed. 


44 
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Lee  Herdman  v.  State  of  Nebraska. 

Filed  April  21, 1898.    No.  9702. 

1.  Contempt:  Criminal  Law.  A  proceeding  against  a  party  for  con- 
tempt is  in  the  nature  of  a  prosecution  for  a  crime  and  the  rules  of 
strict  construction  applicable  in  criminal  proceedings  are  gov- 
ernable therein. 

2. :  Information.  The  affidavit  must  state  the  acts  of  the  as- 
serted contempt  with  as  much  certainty  as  is  required  in  a  state- 
ment of  an  offense  in  a  prosecution  for  a  crime. 

3. : .    The  statements  must  be  as  of  the  personal  knowledge 

of  the  affiant.    They  may  not  be  on  information  and  belief. 

4.  : .    The  affidavit  in  such  a  proceeding  is  Jurisdictional. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Scott,  J.     Reversed. 

Guy  R.  G.  Read  and  William  F.  Gurley,  for  plaintiff  in 
error. 

G.  J,  Smyth,  Attorney  General,  and  Ed  P.  Smith,  Deputy 
Attorney  General,  for  the  state. 

Harrison,  C.  J. 

By  a  petition  in  error  a  review  is  sought  of  a  judgment 
of  the  district  court  of  Douglas  county  whereby  the  plain- 
tiff in  error  was  adjudged  guilty  of  a  contempt  of  court 
and  to  be  punished  therefor.  The  affidavit  filed  in  the 
district  court,  the  basis  of  the  proceedings  there,  was  as 
follows: 


\  Doc.  60.     No.  313. 


"William  W.  Cox,  Plaintiff, 

V. 

Board  of  Fire  and  Police 
Commissioners,  Frank  E. 
MoORES,  ET  AL.,  Defendants.^ 

"State  op^  Nebraska,  ) 
doi'glas  coi'nty,        / 

"R.  E.  Olmsted,  being  duly  sworn,  deposes  and  says  he 
is  one  of  the  attorneys  for  the  phiintiflf  in  the  above  en- 
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titled  action,  and  comes  now  and  represents  to  the  court 
that  the  restraining  order  issued  herein  on  July  16,  1897, 
has  been  violated  bv  the  defendant  E.  E.  L.  Herdman  in 
this,  to-wit:  That  on  September  29,  1897,  the  said  Herd- 
man,  as  a  member  of  the  board  of  fire  and  police  commis- 
sioners of  the  city  of  Omaha,  Nebraska,  did,  as  affiant  is 
informed  and  believes,  vote  ^yes'  at  a  meeting  of  said 
board  on  a  resolution  then  adopted  by  said  board  remov- 
ing plaintiff  herein  from  the  police  department  of  tho 
city  of  Omaha;  that  thereafter,  on  the  1st  day  of  October, 
1897,  at  a  special  meeting  of  said  board,  the  following 
proceedings  were  had,  and  the  following  is  a  copy  of  the 
journal  of  said  board  showing  a  record  of  the  proceedings 
then  and  there  had: 

"  ^Omaha,  Neb.,  October  1,  1897. 

"  *The  board  met  pursuant  to  call.  Present,  Commis- 
sioner Gregory  in  the  chair,  and  Commissioners  Peabody, 
BuUard,  and  Herdman;  absent,  Commissioner  Moores. 

"  *The  secretary  presented  a  communication  from  the 
chief  of  police  addressed  to  Hon.  C.  R.  Scott-,  with  the 
reply  of  his  honor  thereto  attached,  and  reading  as  fol- 
lows: 

" '  ^^Hon.  C.  R.  Scotty  Judge  District  Court,  Omaha,  Neb. — 
Deak  Sir:  I  have  the  honor  to  enclose  herewith  a  resolu- 
tion adopted  by  the  board  of  fire  and  police  commis- 
sioners at  the  meeting  of  that  body  held  last  night.  It 
was  the  sense  of  the  board  and  also  my  personal  opinion 
that,  in  so  far  as  the  said  resolution  affected  Chief  of  De- 
tectives W,  W.  Cox,  your  attention  should  be  called  to  it, 
as  the  board  and  myself  desire  to  be  guided  by  both  the 
letter  and  spirit  of  the  restraining  order  made  by  your 
honor  in  the  matter  of  W,  W.  Cox  v.  The  Board  of  Fire 
and  Police  Commissioners. 

"  *  '*!  am  sure  that  the  form  of  my  communication  to 
your  honor  is  strictly  in  accordance  with  legal  practice 
in  such  cases;  but  I  simply  seek  to  convey  to  your  honor 
the  meaning  and  intention  of  the  board  touching  the 
matters  mentioned  herein,  and  we  would  be  glad  to  be 
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guided  by  such  advice  and  instructions  as  you  may  deem 
consistent  to  give  in  the  premises. 
u  i  "Very  respectfully  yours, 

" '  "0.  V.  Gallagher,  OAie/  of  Police.'' 

"'"Reply: 

^^^^^Chief  Oallagher:  You  are  notified  that  the  action 
of  the  board  of  fire  and  police  commissioners  respecting 
the  discharge  of  Chief  of  Detectives  Cox,  in  discharging 
him  from  the  service,  is  in  direct  conflict  with  the  re- 
straining order  issued  by  me,  and  should  be  rescinded 
at  once.  TJntil  the  case  is  heard  no  such  action  should 
be  taken  by  the  board. 

"  '  "(Signed)  Cunningham  R.  Scott,  Judge. 

" '  "Omaha,  Sept.  30,  1897." 

"  *0n  motion,  the  communications  were  ordered  spread 
upon  the  record  and  placed  on  file,  and  the  following  res- 
olution was  passed.  Commissioners  Peabody,  Gregory, 
and  Bullard  voting  in  the  affirmative.  Commissioner 
Herdman  in  the  negative: 

"  ^Resolvedy  That  the  order  removing  certain  officers  and 
patrolmen,  passed  September  29th,  be,  and  is  hereby, 
modified  in  so  far  as  it  relates  to  one  W.  W.  C/Ox,  and  it 
is  ordered  that  as  to  him  the  said  order  be,  and  is  hereby, 
rescinded. 

"  'On  motion,  the  board  then  adjourned. 

"  'Secrbtaky.* 

"Affiant  further  says  that  he  is  informed  and  believes 
that  the  said  R.  E.  L.  Herdman  is  the  secretary  of  the  said 
board  of  fire  and  police  commissioners,  and  was  the  per- 
son who,  as  secretary,  presented  the  first  two  aforesaid 
communications  to  the  said  board  at  its  meeting  held 
October  1, 1897. 

"Affiant  further  says  that  the  aforesaid  proceedings  of 
the  said  board  of  October  1,  1897,  have  been  personally 
examined  by  him  and  the  foregoing  are  true  copies 
thereof  as  appears  in  Journal  F  at  pages  148  and  149  of 
the  records  of  said  board.    And  further  affiant  saith  not. 

"R.  H.  Olmsted. 
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"Subscribed  and  sworn  to  before  me  this  4th  day  of 
October,  1897. 

«[sbal]  Frank  L.  McCoy, 

^^Notary  Public. 
"My  commission  expires  January  22,  1899." 

That  this  was  insufficient  was  raised  during  the  pro- 
ceedings and  is  presented  by  the  petition  in  error  and  is 
of  the  points  urged  in  the  brief  filed  for  plaintiff  in  error. 
It  is  of  the  doctrine  of  this  court  that  proceedings  for 
constructive  contempt  are  in  the  nature  of  prosecutioniw 
for  crimes,  and  as  much  certainty  is  required  in  a  state- 
ment of  acts  of  which  complaint  is  made  as  in  the  state- 
ments of  offenses  in  prosecutions  under  the  provisions  of 
the  Criminal  Code.  (Gandy  v.  StatCy  13  Neb.  445;  Boyd  i\ 
State,  19  Neb.  128;  Johnam  v.  BoutoUy  35  Neb.  903;  Per- 
dial  V.  State,  45  Neb.  741;  Hawes  v.  State,  46  Neb.  149; 
Cooley  V.  State,  46  Neb.  603;  O'Chander  v.  State,  46  Neb. 
10.)  The  affidavit  in  such  a  proceeding  is  jurisdictional. 
{Gandy  v.  State,  13  Neb.  445;  lyndden  v.  State,  31  Neb.  437; 
Hawthorne  v.  State,  45  Neb.  871.)  The  affidavit  must  state 
positive  knowledge,  if,  on  information  and  belief,  it  is 
insufficient.  {Ludden  v.  State,  supra;  4  Ency.  PI.  &  Pr.  779, 
780;  Gcmdy  v.  State,  svpra;  Freeman  v.  City  of  Huron,  66 
N.  W.  Eep.  [S.  Dak.]  928;  Thonias  v.  People,  23  Pac.  Rep. 
[Colo.]  326.)  Viewed  in  the  light  of  these  well  estab- 
lished rules  the  affidavit,  the  basis  of  the  proceedings 
against  plaintiff  in  error,  was  wholly  insufficient.  Some 
of  its  most  itiiportant  statements  were  on  information 
and  belief.  There  is  no  statement  of  the  substance,  or 
any  of  the  terms,  of  the  order  of  which  it  is  asserted  there 
had  been  a  violation,  nor  is  there  any  statement  that  the 
party  to  be  cited  for  contempt  in  its  violation  had  any 
notice  of  its  making  or  existence;  in  short,  the  affidavit 
was  so  lacking  in  requisite  statements  of  substance  as  to 
be  fatally  defective.  It  follows  that  the  judgment  must 
be  reversed  and  the  prosecution  dismissed. 


Reversed. 


I 
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NORVAL,  J. 

I  concur  in  reversal  of  the  judgment  on  the  grounds 
that  the  eridence  adduced  on  the  trial  is  insufficient  to 
sustain  the  judgment  and  sentence  imposed  by  the  dis- 
trict court 


I  M    080 

I  K    644 

j^  iftl  •Phcbnec  Insuranob  Company  op  Hartford  v,  Clydb 

King  et  al. 

Piled  Apbil  21, 1898.    No.  7531. 

L  Review:  Assignments  of  Ebbob.  An  assignment  In  a  petition  in 
error  that  the  court  erred  in  rejecting  evidence,  "as  appears  at 
record,  pages  209,  209^,  210,  211,  212,  216,  216^,  217,  220,  223,  224. 
280,  238,  239,  240,  241.  248,"  is  too  general  for  consideration. 


2. :  .    To  obtain  a  review  of  the  rulings  of  the  trial  court 

on  the  admission  or  exclusion  of  testimony  each  ruling  must  be 
specifically  assigned  in  the  petition  in  error. 

8.  :    :    Abguments.    Alleged   errors  argued   in   the   brief 

which  are  not  assigned  in  the  petition  in  error  are  unavailing. 

Eehearing  of  case  reported  in  52  Neb.  562.    Affirmed. 
Wright  d  Stouty  for  plaintiff  in  error, 
B.  R.  THclison,  contra. 

NORVAIi,  J. 

The  judgment  below  was  affirmed  at  the  last  term  of 
this  court.  (52  Neb.  562.)  An  application  for  a  rehearing 
was  filed  which  assailed  the  former  decision  upon  two 
grounds:  First,  in  holding  the  third,  fourth,  fifth,  and 
sixth  assignments  of  error  relating  to  the  admission  and 
exclusion  of  testimony  to  be  too  indefinite  to  require 
consideration;  second,  in  sustaining  the  action  of  the 
trial  court  in  allowing  the  sheriff  to  amend  his  return  on 
the  several  orders  of  sale.    At  the  request  of  the  writer 
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a  rehearing  was  allowed  on  the  first  ground,  and  the 
cause  has  been  again  submitted  on  briefs  and  oral  ar- 
gument. The  action  was  brought  by  King  &  Cronin  to 
recover  certain  sheriff's  fees  assigned  to  them,  which  it 
is  alleged  the  officer  earned  in  the  execution  of  seven 
orders  of  sale  in  as  many  decrees  of  foreclosure  obtained 
in  Holt  county  by  the  Phoenix  Insurance  Company  of 
Hartford.  Verdict  and  judgment  were  against  the  de- 
fendant, and  it  prosecuted  error. 

The  third  assignment  in  the  petition  in  error  is  as  fol- 
lows: 

"3.  The  court  erred  in  rejecting  and  refusing  evidence 
offered  on  behalf  of  plaintiff  in  error  as  appears  at  rec- 
ord, pages  209,  209i,  210,  211,  212,  216,  216^,  217,  220,  223, 
224,  230,  238,  239,  240,  241,  243."  In  the  same  manner 
numerous  rulings  of  the  trial  court  on  the  admission  and 
exclusion  of  testimony  are  i)ointed  out  in  the  fourth,  fifth, 
and  sixth  assignments  in  the  petition  in  error.  All  of 
thes^e  assignments  are  too  indefinite  to  require  considera- 
tion. To  obtain  a  review  of  alleged  errors  they  must  be 
assigned  in  the  petition  in  error  with  such  particularity  as 
to  enable  this  court  to  ascei-tain  the  ruling,  out  of  a  great 
number,  of  which  complaint  is  made.  The  particular  de- 
cision assailed  must  be  specifically  assigned;  a  general 
assignment  is  unavailing,  {Lowe  v.  City  of  Omaha,  33  Neb. 
587;  Farwell  v.  Cramer y  38  Neb.  61;  Eagle  Fire  Co.  of  N.  Y. 
V.  Globe  Loan  &  Trust  Co,,  44  Neb.  380;  Sigler  v.  McConnelly 
45  Neb.  598;  Kearney  Electric  Co.  v.  Laughliu,  45  Neb.  390; 
liloedel  i\  Zimmerman^  41  Neb.  695;  City  of  Omaha  v.  Rich- 
nrds,  49  Neb.  244.)  Darner  v.  Daggett,  35  Neb.  695,  sus- 
tained a  general  assignment  in  a  petition  in  error  quite 
like  those  in  this  case,  but  that  decision  stands  alone, 
and  is  believed  to  be  unsound.  It  is  accordingly  disap- 
proved. 

Another  assignment  is  that  the  court  erred  in  allowing 
the  sheriff  to  amend  his  return.  The  officer  made  no 
amendment  to  any  process  issued  in  this  case.  It  is  dis- 
closed that  the  sheriff  was  permitted  in  each  of  the  aev^n 
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foreclosure  actions  to  amend  his  return  on  the  several 
orders  of  sale  issued  therein,  by  giving  an  itemized  state- 
ment of  his  fees.  But  whether  such  rulings  were  proper 
or  not  cannot  be  determined  at  this  time,  since  they  were 
not  made  in  this  case  but  in  other  causes.  The  question 
of  the  admissibility  of  said  amended  returns  as  evidence 
is  not  raised  by  the  petition  in  error,  the  assignment 
therein  being  the  "court  erred  in  allowing  amendment 
of  sheriflf's  returns."  The  sufficiency  of  the  petition  in 
the  court  below,  and  of  the  evidence  to  sustain  the  ver- 
dict are  not  raised  by  the  petition  in  error,  and  the  argu- 
ment in  the  brief  relating  thereto  will  not  be  noticed^ 
The  former  opinion  is  adhered  to,  and  the  judgment 

stands 

Affibmed. 


Charles  D.  Cole  v.  Arlington  State  Bank  bt  al. 

Filed  Apbil  21, 1898.    No.   8039. 

Beview  Without  Bill  of  Exceptions.  Assignments  of  error  relating  to- 
rulings  on  the  admission  of  evidence  will  be  disregarded  on  re- 
view in  absence  of  a  properly  authenticated  bill  of  exceptions. 

Error  from  the  district  court  of  Wasiiington  county* 
Tried  below  before  Keysor,  J,    Affinned. 

Bradley  d  De  La  metre ,  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

NORVAL,  J. 

Charles  D.  Cole  instituted  two  actions  of  replevin  ta 
recover  certain  chattels,  one  being  against  the  Arlington 
State  Bank,  and  the  other  against  the  Blair  State  Bank. 
The  causes  were  consolidated  and  tried  as  one  action. 
The  verdict  was  for  the  defendants,  and  from  the  judg- 
ment entered  thereon  plaintiff  has  prosecuted  this  pro- 
ceeding. 
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The  three  assignments  argued  in  the  brief  filed  relate 
to  the  rulings  of  the  court  below  on  the  admission  of  evi- 
dence, and  they  cannot  be  considered,  since  there  is  no 
bill  of  exceptions  included  in  the  transcript.  {Sweeney  i\ 
Ramge,  46  Neb.  919;  Reed  v.  Rice,  48  Xeb.  586;  McKenna 
V.  Dietrich,  48  Neb.  433;  Wood  v.  'Oerhold,  47  Neb.  397; 
WMte  V.  Smithy  47  Neb.  625;  Reynolds  v.  MeCandless,  50 
Neb.  225;  Stuart  v.  Burcham,  50  Neb.  823;  Douglas  v. 
Smith,  50  Neb.  899.)    The  judgment  is 

Affirmed. 


MissouBi  Pacific  Railway  Company  v.  Mary  Lyons^ 

Administratrix. 


54    633 
5(5    444 


Filbd  Afbil  21, 1898.    No.  7849. 


1.  Injury  to  Servant:   Contributory   Negligence.    Evidence   exam- 

ined, and  held  to  sustain  the  jury's  finding  that  the  death  of  i>lain- 
tiff's  intestate  was  not  caused  by  his  negligpence. 

2.  Master  and  Servant:  Risks  of  Employment:    Fellow-Servants. 

When  one  enters  the  employment  of  another,  agreeing  to  serv« 
him  for  a  stipulated  salary  or  wage,  he  thereby  assumes,  in  the 
absence  of  an  express  contract  to  the  contrary,  the  ordinary  perils 
incident  to  that  service,  and  included  in  these  is  the  liability  to 
injury  at  the  hands  of  a  negligent  fellow-servant. 


:   Negligence:   Fellow-Servants.    The  general  rule  is  that 

where  a  master  is  not  guilty  of  negligence  in  the  selection  or  re- 
tention of  servants,  nor  in  furnishing  them  with  suitable  appli- 
ances for  the  performance  of  the  work  in  which  he  employs  them» 
he  is  not  answerable  to  one  of  them  for  an  injury  caused  by  the 
negligence  of  a  fellow-servant  while  both  are  engaged  in  the  same 
work  in  the  same  department  of  the  master's  business. 


:  Fellow-Servants.    Where  two  switching  crews  are  in  the 

employ  of  the  same  railway  company,  subject  to  the  control  an^ 
direction  of  the  same  yardmaster,  no  member  of  either  of  said 
crews  having  any  right  of  control  or  direction  over  any  member 
of  the  other  crew,  both  crews  simultaneously  enga^d  in  ffwltching 
the  same  oars  from  one  part  to  another  of  the  same  switch  yard» 
then  the  two  crews  and  the  members  thereof  are  consociated  in 
the  same  department  of  duty  or  line  of  employment,  and  each 
member  of  one  crew  is  the  fellow-servant  of  each  member  of  the 
other  crew. 
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Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J,    Reversed. 

Contentions  and  citations  of  counsel  appear  in  the 
opinion. 

John  O.  WatsoUy  James  W.  Orr^  and  B,  P.  WaggeneVj  for 
plaintiff  in  error. 

T,  J.  Mahoney,  contra. 

NoRVAL,  J.,  and  Ragan,  O. 

The  switch  vard  of  the  Missouri  Pacific  Railway  Oom- 
pany  at  Omaha,  Nebraska,  extends  north  and  south,  is 
more  than  a  quarter  of  a  mile  in  length,  and  it  is  down 
grade  from  the  south  end  thereof.  This  switch  yard  is 
covered  with  a  net-work  of  tracks.  The  first  four,  count- 
ing from  the  east  side  of  the  yard,  are  called  the  main- 
line track,  the  old  main-line  track,  the  train  track  and 
the  west  track,  respectively.  June  11,  1893,  two  shifting 
engines  and  crews  were  at  work  in  this  yard.  The  crew 
working  in  the  south  part  of  the  yard  was  composed  of 
the  engineer  and  fireman  of  the  switch  engine  and 
George  Duncan,  James  Mordant,  and  Samuel  Deems. 
Duncan  was  the  foreman  of  the  south  crew.  The  crew- 
working  in  the  north  end  of  the  yard  was  composed  of 
the  engineer  and  fireman  of  the  switch  engine  and  B.  F. 
Miller,  John  R.  Hughes,  and  George  Lyons,  Miller  being 
the  foreman  of  that  crew.  All  the  men  in  both  these 
crews  were  subject  to  the  direction  and  control  of  the 
master  of  the  switch  yard,  named  Kennedy.  He  seems 
to  have  employed  the  men  and  had  authority  to  discharge 
them.  From  day  to  day  he  determined  what  men  should 
work  in  the  switch  yard  and  in  what  part  of  the  yard 
each  crew  should  work.  The  foreman  of  each  crew  had 
the  direction  of  the  men  under  his  charge  as  to  how  the 
work  should  be^done  and  what  each  should  do,  but  was 
vested  with  no  other  control  of  the  men  under  him.    No 
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person  in  one  crew  had  any  direction  or  control  over  the 
members  of  the  other  crew.    While  each  crew  was  as- 
signed to  work  at  a  particular  end  of  the  yard,  this  seems 
to  have  been  a  matter  of  convenience,  as  either  crew  was 
at  liberty  to  go  to  any  part  of  the  yard  if  the  business 
in  hand  required.     Both  crews  were  engaged  in  trans- 
ferring cars  from  one  track  to  another,  the  crew  at  the 
south  end  taking  cars  from  certain  tracks  or  sidings, 
putting  them  on  one  of  the  tracks  already  mentioned, 
and  running  the  cars  down  toward  the  north  end  of  the 
yard,  and  there  turning  them  over  to  the  crew  at  work 
in  the  north  end  for  further  disposition.    As  it  was  down 
grade  from  the  south  to  the  north  end  of  the  yard  it 
was  customary,  when  a  car  was  put  on  a  track  to  go  to 
the  north  end  of  the  yard,  for  either  Deems  or  Mordant 
to  "ride  the  car  down."    On  the  date  above  stated,  and 
at  the  time  of  the  happening  of  the  casualty  hereinafter 
referred  to,  there  were  a  number  of  cars  standing  on  the 
train  track,  the  third  track  from  the  east  side  of  the 
yard,  and  standing  pretty  well  down  toward  the  south 
end  thereof.    A  coal  car  was  standing  on  the  old  main 
track  pretty  well  toward  the  south  end  of  the  yard. 
Lyons,  one  of  the  north  crew,  was  standing  west  of  the 
west  track;   or,  in  other  words,  there  were  four  tracks 
between  him  and  the  old  main-line  track.     The  north 
crew^  switching  engine  was  on  the  old  main-line  track 
pretty  well  down  toward  the  north  end  of  the  yard. 
With  things  in  this  situation,  the  crew  at  the  south  end 
of  the  yard  switched  a  box  car  loaded  with  coal  on  the 
old  main-line  track.    As  this  car  started  down  the  grade 
Deems,  one  of  Duncan's  crew,  was  about  to  board  it  for 
the  purpose  of  "riding  it  down,"  when  Duncan  said  to 
him:  "Let  that  car  go;  let  Jimmie  [that  is  Mordant,  the 
other  man  helping  him]  catch  some  of  these  cars."    For 
some  reason,  not  clearly  shown  by  the  record.  Mordant 
did  not  "ride  the  car  down,"  and  it  went  down  without 
any  one  upon  it,  came  in  contact  with  the  coal  car, 
loosened  the  brakes  thereon,  and  both  cars  started  down 
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the  old  main-line  track  toward  the  north  end  of  the  yard. 
The  foreman  of  the  crew  in  the  north  end,  seeing  these 
two  cars,  ^'hallooed"  to  warn  the  men  on  the  switch 
engine  of  the  approaching  cars.  Lyons,  presumably  for 
the  same  purpose,  ran  east  toward  the  old  main-line 
track,  and,  either  because  he  did  not  observe  the  prox- 
imity of  the  two  loose  cars  or  because  he  attempted  to 
board  them,  was  struck  by  one  of  those  cars  and  injured, 
from  the  effects  of  which  he  died.  His  widow,  as  admin- 
istratrix, brought  this  suit  against  the  railway  company 
for  damages.  She  had  a  verdict  and  judgment,  to  reverse 
which  the  railway  company  has  prosecuted  here  a  peti- 
tion in  error. 

1.  The  administratrix  in  her  petition  claimed  that  the 
railway  company  had  been  guilty  of  negligence  in  em- 
ploying or  retaining  in  its  employ  'Deems  and  Mordant, 
two  of  the  men  of  the  south  crew,  knowing  that  they 
were  incompetent.  We  do  not  understand  that  the  judg- 
ment in  this  case  rests  upon  a  finding  made  by  the  jury 
that  the  railway  company  was  guilty  of  negligence  in 
employing  or  retaining  in  its  employ  these  two  men, 
and  the  evidence  in  the  record  before  us  would  not  sus- 
tain a  finding  that  the  railway  company  had  been  guilty 
of  negligence  in  employing  or  retaining  in  its  employ 
either  of  these  two  men. 

2.  The  administratrix  also  claimed  in  her  petition  that 
the  proximate  cause  of  the  death  of  her  husband  was 
the  negligence  of  the  foreman,.  Duncan,  in  permitting 
this  box  car  loaded  with  coal  to  run  down  the  old  main- 
line track  with  no  one  on  it  to  control  and  stop  it.  We 
assume,  for  the  purposes  of  this  case  only,  that  Duncan^s 
permitting  this  box  car  loaded  with  coal  to  run  down 
this  track  without  some  one  on  it  to  control  and  stop  it 
was  negligence  and  that  this  negligence  was  the  proxi- 
mate cause  of  the  death  of  Lyons. 

3.  It  is  strenuously  insisted  by  counsel  for  the  railway 
company  that  Lyons'  untimely  death  was  the  result  of 
his  own  negligence;  that  he  was  standing  some  distance 
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west  of  the  old  main-line  track  on  which  the  two  wild 
cars  were  running  when  he  first  discovered  them;  that 
he  was  in  a  place  of  safety  and  that  he  voluntarily  ran 
to  the  track  on  which  the  two  cars  were  moving,  and  by 
re::son  of  neglecting  to  observe  their  proximity  to  him 
or  while  attempting  to  board  them  received  his  injury; 
that  his  presence  at  the  place  where  he  was  injured  was 
not  due  to  an  order  of  his  foreman  nor  made  necessary 
by  any  of  the  demands  of  his  employment,  and,  there- 
fore, the  finding  of  the  jury  that  Lyons'  injury  was  not 
the  direct  result  of  his  own  negligence  is  unsustained  by 
sufficient  evidence.  But  when  we  consider  the  circum- 
stances surrounding  Lyons  at  the  time  he  left  the  place 
of  safety,  the  two  cars  running  down  grade  toward  an 
engine  standing  upon  the  same  track  on  which  were  an 
engineer  and  fireman,  the  certainty  of  a  collision  unless 
the  cars  were  stopped,  and  the  probabilities  that  if  a 
collision  occurred  not  only  would  there  result  a  destruc- 
tion of  the  property  of  the  railway  company  but  perhaps 
the  loss  of  human  life,  we  are  not  disposed  to  disturb  the 
jury's  finding  which  acquitted  Lyons  of  negligence.  Im- 
prudent and  unwise  his  conduct  may  have  been,  unselfish 
it  certainly  was,  but,  when  examined  in  the  light  of  all 
the  surrounding,  circumstances,  we  cannot  say  as  a  mat- 
ter of  law  that  it  was  negligence.  {Omaha  d  R,  T.  R,  Co. 
V.  Krayenbithl,  48  Neb.  553.) 

4.  The  district  court  instructed  the  jury  as  follows: 
*'I  instruct  you,  gentlemen,  that  on  the  11th  day  of  June, 
1893,  the  foreman,  Duncan,  and  Lyons  were  not  fellow- 
servants  within  the  rule  that  exempts  the  master  from 
liability  for  the  negligence  of  one  fellow-servant  causing 
injury  to  another,  but,  on  the  contrary,  said  Duncan  was 
intrusted  by  the  defendant  with  the  control  of  such  a 
part  of  the  defendant's  business  as  impressed  upon  him 
the  duty  of  so  conducting  said  part  of  said  business  as 
not  to  negligently  or  carelessly  subject  other  servants  of 
the  company  to  unusual  and  unnecessary  danger,  and  if 
you  find  from  the  evidence  that  said  Duncan  was  guilty 
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of  Diligence  in  the  discharge  of  said  duty,  such  negli- 
gence is  chargeable  to  the  defendant."  To  the  giving 
of  this  instruction  the  railway  company  excepted.  Coun- 
sel for  the  administratrix  concedes  that  if  this  instruc- 
tion was  erroneous  the  judgment  must  be  reversed.  It 
was  doubtless  the  doctrine  of  the  common  law  that  a 
master  was  not  liable  for  an  injury  inflicted  upon  one 
servant  through  the  negligence  of  a  fellow-servant.  This 
is  the  English  rule  and,  except  where  modified  by  stat- 
ute, is  the  doctrine  of  the  American  courts.  (See  the 
rule  stated  and  the  authorities  collated  in  7  Am.  &  Eng. 
Ency.  Law  821;  3  Wood,  Railway  Law,  sec.  388.)  This 
doctrine  results  from  the  nature  of  the  contract  between 
the  employer  and  the  employ^.  When  one  enters  the 
employment  of  another  agreeing  to  serve  him  for  a  stipu- 
lated salary  or  wage  he  thereby  assumes,  in  the  absence 
of  an  express  contract  to  the  contrary,  the  ordinary  perils 
incident  to  that  service,  and  included  in  these  is  the 
liability  to  injury  at  the  hands  of  a  negligent  fellow- 
servant.  The  doctrine  was  thoroughly  discussed  by 
Evans,  J.,  in  Murray  v.  South  C.  R.  Co.y  1  McMullan  [S. 
Car.]  385,  and  by  Shaw,  C.  J.,  in  Farwell  v.  Boston  d  A. 
R.  Co.^  4  Met.  [Mass.]  49,  the  two  leading  cases  in  this 
country;  and  the  rule  is  there  declared  to  be  founded  not 
only  upon  principles  of  justice  but  upon  considerations  of 
public  policy  as  well.  To  this  general  rule  exempting  the 
master  from  liability  for  the  injury  of  one  servant  caused 
by  the  negligence  of  a  fellow-servant  there  is  this  excep- 
tion: The  master  himself  must  not  have  been  guilty  of 
negligence  in  the  selection  or  retention  of  the  offending 
servant,  tool,  or  appliance.  To  bring  the  master  within 
the  protection  of  the  rule  the  relation  existing  between 
the  oflPending  and  the  injured  servant  must  not  have 
been  that  of  master  and  servant.  The  offending  servant 
must  not  have  been  the  alter  ego  of  the  master.  The  neg- 
ligent servant  must  have  been  a  co-laborer,  a  co-servant — 
that  is,  a  fellow-servant  with  the  injured  one  in  the  per- 
formance of  the  work  in  and  about  which  the  injury 
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occurred.  The  general  rule  is  admirably  stated  by  the 
supreme  court  of  Massachusetts  in  Fartcell  v.  Boston  & 
A.  R.  Co.,  supra,  in  the  following  language:  "Where  a 
master  uses  due  diligence  in  the  selection  of  competent 
and  trusty  servants,  and  furnishes  them  with  suitable 
means  to  perform  the  service  in  which  he  employs  them, 
he  is  not  answerable  to  one  of  them  for  an  injury  received 
by  him  in  consequence  of  the  carelessness  of  another 
while  both  are  engaged  in  the  same  service." 

With  an  apology  to  the  profession  for  this  digression, 
and  statement  of  a  rule  so  familiar,  we  now  proceed  to 
inquire  whether  Duncan  and  Lyons  were  fellow-servants 
within  the  meaning  of  the  rule  just  stated.  This  is  al- 
ways the  difficult  question  in  this  class  of  cases,  and  he 
who  asserts  that  two  servants  of  the  same  master  under 
a  certain  state  of  facts  are  or  are  not  fellow-servants  will 
have  little  trouble  to  find  some  case  which  will  tend  to 
support  his  contention.  Counsel  for  the  administratrix 
insists  that  Duncan  and  Lyons  were  not  fellow-servants, 
and  cites  in  support  of  this  contention  the  following 
cases:  Atchison,  T.  d  S.  F.  R.  Co,  v.  Moore,  29  Kan.  632; 
Balfhnore  d  O.  /?.  To.  r.  Bai((/h,  149  U.  S.  368;  Garnihy  v. 
Kunmx  City,  S.  J.  d  C.  B.  R.Co.,  25  Fed.  Rep.  258;  Texas 
d  P.  R.  Co.  v.  Rml,  31  S.  W.  Kep.  [Tex.]  1Cj8;  Chesson  v. 
Roper  Lumber  Co,,  23  S.  E.  Rep.  [N.  Car.]  925;  Oowan  v. 
Bush,  22  C.  C.  A.  196;  lllitiois  C.  R.  Co.  v.  Hilliard,  37  S. 
W.  Rep.  [Ky.]  75;  Hounton  d  T.  C,  R.  Co.  v.  Talley,  39  S.  W. 
Rep.  [Tex.]  206;  West  Chicago  S.  R.  Co.  v.  Dwyer,  57  111. 
App.  444;  Pendergast  v.  Union  R.  Co.,  41  N.  Y.  Supp. 
927;  Denviv  Tramway  Co.  v.  Crinnbach,  48  Pac.  Rep.  [Colo. J 
503;  Rmise  v.  Doinis,  47  Pac.  Rep.  [Kan.]  9S2.  On  the 
other  hand,  counsel  for  the  railway  company  insist  that 
Duncan  and  Lyons  were  fellow-ser\'ants,  and  in  support 
of  their  contention  cite  the  following  cases:  O^Leary  v. 
Wabash  R.  Co.,  52  111.  App.  641;  Clarke  v.  Pennsylvania  Co., 
31  N.  E.  Rep.  [Ind.]  808;  Pittsb^irg  C.  d  S.  L.  R.  Co.  v. 
Adams,  5  N.  E.  Rep.  [Ind.]  837;  Baltimore  d  0.  R.  Co.  v 
Baugh,  149  U.  S.  368;   Warmington  r.  Atehison,  T.  d  R  F. 
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R.  Co.y  46  Mo.  App.  159;  Wellman  v.  Oregon  8.  L,  d  U.  N. 
/?.  rVj.,  21  Ore.  530,  28  Pac.  Rep.  625;  St.  Tjouis.  I.  &  8. 
R.  Co.  V.  Ntcdham,  63  Fed.  Rep.  107;  Northern  P.  R.  Co.  v. 
ilasr,  63  Fed.  Rep.  114;  Norfolk  d  W.  R.  Co,  v.  Hoover,  29 
Atl.  Rep.  [Md.]  660;  Herrington  v.  Lake  S.  d  M.  8.  R.  Co., 
31  N.  Y.  Supp.  910;  Thorn  v.  Pittard,  62  Fed.  Rep.  232; 
Ell  V.  Northern  P.  R.  Co.y  48  N.  W.  Rep.  [N.  Dak.]  222; 
Frazer  v.  Red  River  Lumber  Co.,  45  Minn.  235;  Ohio  d  M. 
R.  Co.  V.  RoUy  36  III.  App.  627;  Vnfried  v.  Baltimore  d  O. 
R.  Co.,  34  W.  Va.  260;  Kerlin  v.  Chicago,  P.  d  St.  L.  R.  Co., 
60  Fed.  Rep.  185;  Baltimore  d  0.  R.  Co.  v.  Andrews,  50 
Fed.  Rep.  728;  Marshall  v.  Schricker,  63  Mo.  308;  What 
Cheer  Coal  Co.  v.  Johnson,  56  Fed.  Rep.  810;  Harl4^  v. 
Louisville  d  N.  R.  Co.,  57  Fed.  Rep.  144 ;  McBride  v.  Union 
P.  R.  Co.,  21  Pac.  Rep.  [Wyo.]  687;  O^Brien  v.  American 
Dredging  Co.,  21  Atl.  Rep.  [N.  J.]  324;  Sh^rrin  v.  8t. 
Joseph  d  8t.  L.  R.  Co.,  15  S.  W.  Rep.  [Mo.]  442;  Chicago 
d  A.  R.  Co.  V.  May,  108  111.  288.  Not  all  the  cases  cited 
by  counsel  sustain  their  respective  contentions,  and  we 
shall  not  attempt  a  review  of  these  cases,  or  any  of  them; 
nor  shall  we  attempt  to  formulate  a  rule  which  will  af- 
ford a  test  for  determining  in  all  cases  whether  two 
servants  are  or  are  not  fellow-servants  within  the  mean- 
ing of  that  term,  but  leave  that  question  to  be  determined 
in  each  case  from  the  particular  facts  and  circumstances 
of  the  case  in  which  the  question  is  presented. 

In  Moore  v.  Wabash,  St.  L.  d  P.  R.  Co.,  85  Mo.  588,  it  was 
said:  "If  we  may  venture  a  general  proposition  on  the 
subject,  it  is  that  all  are  fellow-servants  who  are  engaged 
in  the  prosecution  of  the  same  common  work  having  no 
dependence  upon  or  relation  to  each  other  except  as  co- 
laborers,  without  rank,  under  the  direction  and  manage- 
ment of  the  master  himself,  or  of  some  servant  placed 
by  the  master  over  them." 

The  supreme  court  of  North  Dakota,  in  Ell  v.  Northern 
P.  R.  Co.,  48  N.  W.  Rep.  222,  laid  down  this  proposition: 
*^The  negligence  of  a  servant  engaged  in  the  same  gen- 
eral business  with  the  injured  servant  is  the  negligence 
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of  a  fellow-servant,  whatever  position  the  former  occu- 
pies with  respect  to  the  latter,  as  to  all  acts  which  pertain 
to  the  duties  of  a  mere  servant  as  contradistinguished 
from  the  duties  of  the  master  to  his  employes." 

In  O^Leary  v.  Wabash  R.  Co.,  52  111.  App.  641,  it  was 
held  that  two  switching  crews  employed  in  the  same  rail- 
road yard,  the  one  in  delivering  cars,  and  the  other  in 
receiving  them  as  kicked  across  the  main  tracks,  are 
fellow-servants. 

The  supreme  court  of  Indiana,  in  Clarke  v,  Pennsylvania 
Co.,  31  y.  E.  Rep.  808,  held  that  a  member  of  one  section- 
gang  and  the  boss  of  another  section-gang  employed  by 
the  same  railroad  company  were  fellow-servants.  The 
same  court  in  Piftslmrg  C.  d  St.  L,  R.  Co.  v.  Adams,  5  N.  E. 
Rep.  837,  held  that  a  servant  could  not  recover  for  an 
injury  caused  by  the  negligence  of  a  co-servant  in  the 
same  line  of  employment,  although  of  a  superior  grade, 
unless  the  negligent  servant  occupies  the  place  of  a  vice- 
principal  as  to  the  injured  servant. 

The  cases  cited  by  the  respective  counsel  in  this  case, 
including  the  cases  just  noticed,  we  think  justify  the 
following  conclusion:  Where  two  switching  crews  are 
in  the  employ  of  the  same  railway  company,  subject  to 
the  control  and  direction  of  the  same  yardmaster,  no 
member  of  either  of  said  crews  having  any  right  of  con- 
trol or  direction  over  any  member  of  the  other  crew, 
both  crews  simultaneously  engaged  in  switching  the 
same  cars  from  one  part  to  another  of  the  same  switch 
yard,  then  each  member  of  one  crew  is  the  fellow-servant 
of  each  member  of  the  other  crew,  although  the  foreman 
of  each  crew  may  sustain  the  relation  of  vice-principal  to 
the  members  of  his  own  crew;  and  this  is  because,  to 
paraphrase  the  language  of  Irvine,  C,  in  Union  P.  R. 
Co.  V.  EricksoUy  41  Neb.  1,  the  two  crews  and  the  members 
thereof  are  consociated  in  the  same  department  of  duty 
or  line  of  employment.  An  analysis  of  the  instruction 
under  consideration  shows  that  the  district  court  reached 
the  conclusion  that  Duncan  and  Lyons  were  not  fellow- 
45 
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servants,  because  the  court  was  of  opinion  that  Danca» 
had  been  delegated  by  his  master  to  contn>I  and  <lirect 
a  certain  line  or  department  of  its  business,  and,  there- 
fore, Duncan  represented  the  railway  company  and  his 
nej^li{j:ence  was  its  negligence.     But  this  is  a  mistake. 
There  is  no  dispute  as  to  the  facts,  and  the  uncontra- 
dicted evidence  is  that  Duncan  and  Lvons  wi  re  both  in 
the  employ  of  the  same  master,  subject  to  the  oi'ders  and 
directions  of  the  same  yardmaster,  neither  one  having 
any  right  of  control  or  direction  of  the  other.     They 
were  not  engaged  in  a  separate  line  of  the  company's 
business  or  in  a  separate  department  of  the  company's 
service.     They  were  both  engaged  in  the  same  switch 
yard.     They  were  both  handling  the  same  cars.     They 
were  associated  together  in  the  same  department  of  the 
company's  service  and  transacting  identically  the  same 
business.     The  doctrine  announced  in  this  instructijm 
would  make  a  switch  tender  in  a  switch  yard  a  vici*- 
principal  aa  to  a  fellow-switchman  riding  a  car  fn>m  the 
main  line  to  a  side  track.     It  would  make  a  brakeman 
on  a  car,  whose  duty  it  was  to  set  a  brake,  a  vice-prin- 
cipal as  to  his  fellow-brakeman  about  to  couple  the  car 
to  another.     The  theory  of  the  district  court  was  that, 
because  it  was  Duncan's  business  to  switch  cars  from 
the  south  end  of  the  switch  vard  toward  the  north  end 
and  there  deliver  them  to  the  north  switching  crew,  he 
was,  therefore,  engaged  in  a  separate  department  or  line 
of  the  company's  service  from  that  of  the  members  of  the 
north  switching  crew,  and,  therefore,  he  was  performing 
a  duty  personal  to  the  master  and  represented  him.    But 
Duncan  was  not  performing  a  duty  which  the  law  re- 
quired the  master  to  perform.    He  was  not  engaged  in  a 
s(  pai*ate  and  distinct  department  of  the  company's  serv- 
ice^ from  tlH^  membei's  of  the  north  crew.     As  to  the 
members  of  the  north  crew  he  was  not  a  vice-principal. 
Had  he  been  the  instruction  would  have  been  correct 

The  conclusion  we  have  reached  in  this  ease  does  not 
conflict  with  any  decision  of  this  court. 
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Smith  V.  Sioux  City  d  P.  iJ.  Co.,  15  Neb.  583,  Chicago, 
St  P.y  M.  d  O.  jB.  Co.  v.  Lundairomj  16  Neb.  254,  BtuUngton 
d  M.  R.  h\  Co.  V.  Crockett,  19  Neb.  138,  Omaha  d  i?.  V.  R. 
Co.  v.  Kraycnhvhlj  48  Neb.  553,  and  Union  P.  R.  Co.  v.  Doyle, 
50  Neb.  555,  were  all  cases  in  which  the  master  was  held 
liable  for  the  injury  to  one  servant  which  resulted  from 
the  nenlipence  of  a  co-servant.  But  in  these  cases,  and 
each  of  them,  the  offending  servant  sustained  to  the  in- 
jured one  the  relation  of  vice-principal  and  was  invested 
with  the  right  of  control  and  direction  not  only  of  the 
work  in  hand  but  of  the  injured  servant. 

L  ttioit  P.  R.  GV>.  V.  Erickson,  41  Neb.  1,  was  a  case  in 
which  the  railway  company  was  held  liable  for  an  injury 
which  a  ti*ack  hand  standing  by  the  side  of  the  road 
received  from  being  struck  by  a  lump  of  coal  which  fell 
from  the  tender  of  a  rapidly  passing  engine,  and  the  com- 
pany was  held  liable.  But  the  decision  rests  upon  the 
principle  that  the  employes  of  the  company  engaged  in 
the  business  of  loading  the  engine  tenders  with  coal  were 
engaged  in  a  distinct  and  separate  department  of  the 
company's  service  from  the  department  to  which  the  in- 
jured section  hand  belonged;  that  the  two  servants, 
though  in  the  employ  of  the  same  master,  were  not 
engaged  in  the  same  department  of  the  company's 
business 

In  Chicago,  B.  d  Q.  R.  Co.  v.  Kellogg,  54  Neb.  127,  the 
railway  company  was  held  liable  for  an  injury  which  its 
station  ag^nt  had  sustained  while  attempting  to  set  a 
defective  brake  on  a  car  left  at  his  station,  the  injury 
resulting  from  the  negligent  failure  of  the  car  insi)ect<)rs 
of  the  road  to  discover  and  pix)perly  repair  the  defective 
brake.  But  this  case  re-sts  upon  the  principles  that  it  wars 
the  duty  of  the  master  to  furnish  brakes  for  its  cars  which 
were  reasonably  safe  and  fit  for  the  purposes  for  which 
they  were  intended,  and  that  the  employes  whose  duty 
it  was  to  inspect  and  repair  brakes  were  engaged  in  a 
separatf^  and  distinct  department  of  the  service  from  that 
of  the  station  agents  of  the  master. 
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The  judgment  of  the  district  court  is  reversed  and  the 

cause  remanded. 

Reversed  and  remanded. 


MgGormick  Harvesting  Machine  Company  v.  Hbnby 

Miller  et  al. 

Filed  Apbil  21, 1898.    No.  7994. 

1.  Contracts:  Duress.  It  is  thoee  contracU  made  under  fear  ot  on- 
lawful  arrest,  and  not  those  executed  under  threat  of  lawful  Im- 
prisonment, which  can  be  ayoided  on  the  ground  of  duress. 

2. :    CJoMPouNDiNO  Felony.    A   contract,   the  consideration   of 

which,  in  whole  or  in  part,  is  the  compounding  of  a  felony  or  the 
stifling  of  a  criminal  prosecution,  is  contrary  to  public  policy, 
illegal,  and  void. 

8. :  :  Ratification.  The  payment  of  money  on  an  agree- 
ment to  compound  a  felony  cannot  be  considered  as  a  ratification, 
since  the  contract  was  illegal  and  void  and  incapable  oi  ratifica- 
tion. 

Error  from  the  district  court  of  York  county.  Tried 
below  before  Wheeler,  J.    Affirmed. 

Oeorge  B.  France,  for  plaintiff  in  error. 

jP.  C.  Pmcer,  contra. 

NORVAL,  J. 

This  was  an  action  by  the  McCormlck  Harvesting  Ma- 
chine Company  upon  a  written  contract  executed  by  the 
defendants  and  one  George  Miller,  whereby  they  prom- 
ised to  pay  plaintiff  on  March  1, 1888,  the  sum  of  f  802.95, 
with  interest  thereon  at  the  rate  of  eight  per  cent  per 
annum  from  December  27,  1884.  The  execution  of  the 
contract  is  admitted,  and  the  answer  sets  up  that  the 
same  was  obtained  by  durew,  and  that  the  consideration 
was  the  compounding  of  a  felony.    These  averments  were 
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put  on  the  issue  by  the  reply.  The  trial  resulted  in  a 
verdict  for  the  defendants,  and  to  reverse  the  judgmeiit 
entered  thereon  is  the  purpose  of  this  proceeding. 

C.  p.  Miller,  of  Westside,  Iowa,  is  a  brother  of  the  de- 
fendant Henry  Miller,  and  Belle  Miller  is  the  wife  of  the 
latter.  C.  D.  Miller,  while  acting  as  agent  for  plaintiff, 
collected  for  it  the  sum  of  |802.95,  which  he  converted 
and  embezzled  to  his  own  use,  and  has  never  made  res- 
titution thereof  to  plaintiff.  One  A.  W.  Wass  was  em- 
ployed by  the  company  to  call  upon  C.  D.  Miller  at  his 
home  in  Westside  and  settle  said  defalcation.  Wass  did 
as  directed,  and  demanded  security  for  the  money.  To 
this  Miller  replied  that  he  had  some  brothers  living  in 
Nebraska  who  might  come  to  his  relief.  It  was  sug- 
gested that  the  brothers  be  seen,  and  thereupon  both 
started  for  Nebraska.  While  waiting  for  a  train  in 
Omaha,  Wass  had  the  contract  in  question  drawn  up, 
and  he  and  C.  D.  Miller  went  to  the  defendants^  home 
in  York  county,  where  the  agreement  was  executed  by 
them.  It  recites,  substantially,  that  C.  D.  Miller,  of  West- 
side,  Iowa,  during  the  year  1884,  while  acting  as  agent 
of  the  McCormick  Harvesting  Machine  Company,  col- 
lected for  it  various  sums  of  money  aggregating  ^802.95, 
which  he  has  retained;  and  the  contract  stipulates,  inter 
olia^  that  in  consideration  that  said  company  "shall  re- 
lease the  said  C.  D.  Miller  from  any  further  claim  or 
demand,  civillv  or  otherwise,  on  account  of  the  monev 
collected  as  aforesaid  ♦  ♦  ♦  we,  the  undersigned, 
promise  and  agree  to  pay  to  said  McCormick  Harvesting 
Machine  Company  the  sum  of  |802.95  on  the  Ist  day  of 
March,  1888,  with  interest  at  the  rate  of  eight  per  cent 
per  annum.  ♦  ♦  ♦  And  it  is  further  agreed  on  the 
part  of  the  said  Henry  Miller  and  Belle  Miller,  his  wife, 
and  George  Miller  that  the  foregoing  indebtedness  shall 
be  a  lien  upon  any  and  all  real  estate  and  personal  prop- 
erty owned  by  us,  whether  exempt  or  not." 

There  was  testimony  introduced  by  the  defendants 
tending  to  prove  that  at  and  prior  to  the  execution  of 
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the  contract,  and  as  an  inducement  to  the  defendants  to 
sign  the  same,  Wass,  as  agent  of  plaintiff,  threatened  to 
have  C.  D.  Miller  prosecuted  and  sent  to  the  penitentiary, 
for  the  entire  amount  of  the  money  belonging  to  plaintiff 
which  he  had  collected  and  converted,  unless  security 
should  be  given  for  the  amount  converted,  but  that,  if  the 
defendant  would  sign  the  contract  sued  on,  it  wou'd 
prevent  any  criminal  prosecution  from  being  brought 
against  said  C.  D.  Miller.  Relying  upon  these  state- 
ments and  promises  the  contract  was  signed.  Wass,  on 
the  other  hand,  testified  positively  no  threats  or  prom- 
ises of  the  character  just  stated  were  made  by  him  to 
the  Millers  or  either  of  them.  The  jury  by  their  vei-dict 
have  resolved  all  conflict  in  the  testimony  in  favor  of 
the  defense,  which  finding  this  court  declines  to  disturb. 

It  is  insisted  that  C.  D.  Miller  having  embezzled  the 
money  of  plaintiff,  he  was  liable  to  a  criminal  prosecu- 
tion, and  therefore  the  mere  threat  to  have  him  prose- 
cuted for  the  crime  did  not  constitute  such  duress  as  to 
avoid  the  contract  in  question.  This  position  is  entirely 
sound,  since  it  is  those  contracts  made  under  ^  fear  of 
unlawful  arrest,  and  not  those  executed  under  threat  of 
lawful  imprisonment,  that  can  be  avoided  for  duress. 
(Mundy  v.  WhiUeinore^  15  Neb.  647;  Sanford  v.  Sornborger, 
26  Neb.  295.) 

The  evidence  is  sufficient  to  establish  that  the  contract 
was  given  to  compound  a  crime;  in  other  words,  that 
the  consideration  for  the  agreement  and  promise  of  the 
defendants  was  that  C.  D.  Miller  should  not  be  prose- 
cuted for  embezzlement  of  plaintiff's  money.  This  con- 
tract is  against  public  policy,  and  is  illegal  and  void. 
{Biendorff  v.  Kaufman,  41  Neb.  824;  Snyder  v.  Willey,  33 
ilich.  483;  Btick  r.  First  Nat.  Bank  of  Paw  Paw,  21  Mich. 
293;  Springfield  Fire  &  Marine  Ins.  Co,  v,  Hullj  51  O.  St. 
270;  Friend  v.  Miller,  52  Kan.  139;  Peed  v.  McKee^  42  la. 
689;  Smith  v.  Steely,  80  la.  738;  Baird  v.  Boehner,  77  la. 
(;22;  lUnnn  v.  Buck.  28  Vt.  308;  Plummer  v.  Smith,  5  N. 
H.  553.)    The  fact  that  the  sum  of  tl60  has  been  paid  on 
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the  contract  cannot  be  considered  a  ratification,  since  the 
agreement  was  illegal  and  void,  and  incapable  of  ratifi- 
cation. 

The  court  below  excluded  from  the  jury  the  deposition 
of  O.  L.  Binford,  which  ruling  is  now  assailed.  There  was 
no  error  in  this  decision,  since  the  testimony  was  hearsay, 
and  did  not  tend  to  establish  or  disprove  any  issue  in 
the  case.  We  have  examined  the  several  rulings  on  the 
admission  and  exclusion  of  testimony,  as  well  as  the 
instructions  given  and  refused,  and  discover  no  error 
therein  prejudicial  to  the  plaintiff.    The  judgment  is 


Affirmed. 


State  of  Nebraska,  ex  rel.  John  A.  Pearson,  v.  John 


Filed  April  21, 1898.    No.  9874. 

1.  County  Treasurer's  Fees:  Amox^nt  of  Taxes  Collected.  Under 
section  20,  chai^ter  28.  Compiled  Statutes  1897,  in  computing  the 
amount  of  taxes  collected  by  a  county  treasurer  for  the  purpose 
of  charging  percentage,  all  sums  collected  for  each  fiscal  year, 
from  whatever  funds  derived,  except  school  moneys,  whether  be- 
longing to  the  state  or  county,  or  any  of  its  subdivisions,  must 
be  included  together,  the  fees  to  be  allowed  but  onoe  and  charged 
pro  rata  to  the  different  funds. 

2. :  .    A  county  treasurer  is  not  entitled  to  ten  per  cent 

commission  on  the  flrat  $3,000  of  state  taxes,  and  a  like  percentage 
on  the  first  $3,000  of  county  moneys,  collected  by  him  for  each 
fiscal  year,  but  a  fee  of  ten  per  cent  alone  is  chargeable  on  the 
first  $3,000  from  whatever  source  derived,  without  regard  to  the 
year  the  taxes  were  levied,  except  school  moneys,  and  such  fees 
or  commissions  are  to  be  apportioned  ftro  rata  among  the  various 
funds  on  account  of  which  the  collections  were  made. 

X  Counties:  Fiscal  Yeab.  The  fiscal  year  of  a  county  is  the  calendar 
year. 

4. :   :   Taxes.    The  words  "fiscal  year,"  as  employed  in 

said  section  20,  chapter  28,  Compiled  Statutes,  mean  the  fiscal  year 
during  which  the  taxes  are  collected,  and  not  the  year  In  which 
they  were  levied  or  imposed. 


F.  Cornell,  Auditor  of  Public  Accounts.  fgl  tS 
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6.  Statutes:  Re-enactment:  Judicial  Construction.  Where  the 
legrifllature  re^nacts  a  law  of  the  state,  It  thereby  adopts  the  Judi- 
cial construction  which  had  been  placed  thereon  by  the  highest 
court  of  such  state. 

C.  County  Treasurer's  Commission:  Legislative  Appropriation: 
State  Warrant.  The  auditor  of  public  accounts  is  powerless  to 
draw  a  warrant  upon  the  treasury  for  commissions  due  a  county 
•treasurer  upon  moneys  collected  by  him  for  the  state  and  paid 
into  the  treasury,  unless  a  specific  appropriation  has  been  made 
for  that  purpose  by  the  legislature. 

Original  application  for  mandamus  to  compel  the 
auditor  of  public  accounts  to  draw  a  warrant  on  the  state 
treasury  for  fees  claimed  by  relator,  as  county  treasurer 
of  Phelps  county,  in  collecting  revenues  belonging  to  the 
state.     Writ  deiiied. 

W.  S.  Marian  and  John  S.  Kirkpatricky  for  relator. 

References :  State  v.  Babcocky  22  Neb.  33 ;  State  v.  Moorcy 
36  Neb.  579;  Moo>se  v.  State,  49  Ark.  599;  State  i\  Roderick, 
23  Keb.  505;  State  v.  Harvey,  12  Neb.  31;  State  v.  Weir,  33 
Neb.  35;  Bed  well  v.  Custer  Comity,  51  Neb.  387;  McKeen  v. 
Delancy,  5  Crajich  [U.  S.]  22;  Martin  v.  Hvnter,  1  Wheats 
[U.  S.]  304;  Cohens  v.  Virginia,  6  Wheat.  [U.  S.]  264;. 
Myrk^  r.  Hasey,  27  Me.  9;  Whitcomh  v.  Rood,  20  Vt.  49; 
Franklin  v.  Kelley,  2  Neb.  87;  Stetcart  v.  Daggy,  13  Neb. 
290;  Jaekmn  v.  Washington*County,  34  Neb.  680;  Sampson 
f».  Sampson,  3  L.  R.  A.  [R.  I.]  349;  Bloxham  v.  Consumers 
E.  L.  ct  S.  R.  Co..  29  L.  R.  A.  [Fla,]  507;  In  re  Contest  Pro- 
eeedings,  31  Neb.  262. 

C.  J.  Smyth,  Attorney  General,  and  Ed  P.  Smith,  Deputy 
Attorney  General,  contra^ 

NORVAL,  J. 

This  is  an  application  to  this  court,  in  the  exercise  of 
its  original  jurisdiction,  by  the  state,  on  relation  of  John 
A.  Pearson,  for  a  peremptory  writ  of  mandamus  to  com- 
pel the  respondent,  as  auditor  of  public  accounts,  to  draw 
his  warrant  upon  the  state  treasury  in  favor  of  relator 


Vol.54]  JANUARY  TEKM,  1898.  649 


State  V.  Cornell. 


for  the  sum  of  ^808.24,  in  payment  of  fees  and  mileage 
alleged  to  have  been  earned  by  him  as  county  treasurer 
of  Phelps  county,  in  the  collection  of  the  revenues  belong- 
ing to  the  state,  between  January  1,  1897,  and  January 
5,  1898.  The  application  sets  forth  the  total  amount  of 
taxes  colle<*ted  by  relator  during  that  period  on  account 
of  each  of  the  several  funds,  as  well  as  the  amount  re- 
ceived by  him  from  the  levy  of  taxes  from  1885  and 
during  each  year  subsequent  thereto,  and  avers  that  re- 
spondent has  audited  and  allowed  as  commissions  and 
mileage  for  the  collection  of  the  state's  money  the  sum 
of  1411.87  and  no  more.  The  cause  has  been  submitted 
upon  a  general  demurrer  to  the  application. 

The  question  involved  is  one  of  statutory  construction, 
namely,  the  manner  of  computing  the  commissions  au- 
thorized to  be  paid  to  a  county  treasurer  for  the  collec- 
tion of  the  revenues  of  the  state.  Section  20,  chapter  28^ 
Compiled  Statutes  1897,  reads  as  follows: 

"Sec.  20.  Each  county  treasurer  shall  receive  for  his 
services  the  following  fees:  On  all  moneys  collected  by 
him  for  each  fiscal  year,  under  three  thousand  dollars, 
ten  per  cent.  For  all  sums  over  three  thousand  dollars 
and  under  five  thousand  dollars,  four  per  cent.  On  all 
sums  over  five  thousand  dollars,  two  per  cent.  On  all 
sums  collected,  percentage  shall  be  allowed  but  once; 
and  in  computing  the  amount  collected,  for  the  purpose 
of  charging  percentage,  all  sums,  from  whatever  fund 
derived,  shall  be  included  together,  except  the  school 
fund.  For  going  to  the  seat  of  government  to  settle  with 
the  state  treasurer,  and  returning  therefrom,  a  traveling 
fee  of  ten  cents  per  mile,  to  be  paid  out  of  the  state  treas- 
ury. The  treasurer  shall  be  paid  in  the  same  pro  rata 
from  the  respective  funds  collected  by  him,  whether  the 
same  be  in  money,  state  or  county  warrants.  On  school 
moneys  by  him  collected,  he  shall  receive  a  commission 
of  but  one  per  cent." 

The  construction  given  the  foregoing  section  by  counsel 
for  relator  is  that  the  commissions  of  a  county  treasurer 
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for  the  collection  of  state  taxes,  other  than  school  noion- 
eys,  are  ascertained  by  making  a  computation  alone  on 
the  amount  of  the  revenues  of  the  state  collected  by  him 
for  each  fiscal  year,  diHreo;nrding  the  county,  city,  and 
other  taxes  which  he  has  collected,  and  that  the  sums 
received  on  account  of  the  assessment  for  one  year  are 
not  to  be  included  with  collections  made  on  taxes  im- 
posed for  any  other  year.  If  the  basis  of  calculation  just 
su^ji^ested  is  the  correct  one,  relator  is  entitled  to  the 
amount  of  fees  demanded;  otherwise  not.  It  is  noticea- 
ble that  the  statute  authorizes  the  treasurer  to  charge 
certain  percentages  on  "all  money  collected  by  him  for 
each  fiscal  year."  The  fiscal  year  of  a  state  commences 
<m  December  1  and  ends  on  November  30  following.  (Com- 
piled Statutes,  ch.  83,  art.  3,  sec.  17;  ch.  83,  art.  4,  sec.  9.) 
The  fiscal  years  of  cities  of  the  several  classes  begin  and 
end  at  different  times.  Thus,  in  cities  of  the  metropolitan 
class,  the  fiscal  and  calendar  years  are  the  same.  (Com- 
piled Statutes,  ch.  12a,  sec.  40.)  In  cities  of  the  first  class 
having  over  25,000  inhabitants,  the  financial  year  com- 
mences on  the  first  Monday  in  September,  while  in  cities 
belonging  to  the  second  class,  having  a  population  of  over 
5,000  and  not  exceeding  10,000,  the  fiscal  period  begins  on 
the  second  Monday  in  August  (Compiled  Statutes,  ch. 
14,  art.  2,  sec.  38),  and  the  first  Tuesday  in  May  marks  the 
beginning  of  the  fiscal  year  in  villages,  and  all  cities 
having  less  than  5,000  inhabitants  (Compiled  Statutes, 
ch.  14,  art  1,  sec.  85.)  The  legislature  has  not  in  express 
terms  defined  what  period  of  time  shall  constitute  the 
fiscal  or  financial  year  for  county  purposes,  but  it  is  con- 
ceded by  relator  that  it  is  the  calendar  year.  A  considera- 
tion of  the  various  provisions  of  the  revenue  law  relating 
to  the  levy,  collection,  and  disbursement  of  the  public 
moneys  of  the  county,  the  statute  requiring  the  usual 
levy  of  taxes  for  county  purposes  to  be  made  annually 
upon  estimates  prepared  by  the  county  board  in  January 
of  each  year,  and  forbidding  such  board  from  contracting 
any  indebtedness  for  any  object  not  enumerated  in  such 
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yearly  estimate  of  expenditures,  and  the  enactment  tluit 
the  compensation  of  the  county  treasurer  cannot  exceed 
a  specified  sum  per  annum,  make  it  reasonably  certain 
that  the  lawmakers  intended  that  the  fiscal  period  of  a 
county  should  correspond  to  the  calendar  year. 

It  is  strenuously  argued  that  the  purpose  of  the  legis- 
lature to  allow  the  county  treasurer  ten  per  cent  on  the 
first  ^,000  of  state  moneys  collected  is  manifest  from 
the  fact  that  the  fiscal  year  for  the  state  and  the  county 
does  not  begin  or  end  at  the  same  time.    The  conclusion 
suggested  is  unsound.    It  is  contrary  to  the  plain  import 
of  the  statute.    The  lawgiA  ers  never  intended  the  state 
should  pay  the  treasurer  a  commission  of  ten  per  cent 
on  the  first  $3,000  collected  for  the  state  for  the  fiscal 
year  commencing  on  December  1,  a  like  percentage  on 
the  same  amount  of  village  taxes  first  received  by  the 
treasurer  after  May  1,  and  a  like  commission  on  the  first 
|3,000  of  county  revenues  collected  in  any  calendar  year. 
Had  it  been  the  purpose  of  the  legislature  that  commis- 
sions on  the  collection  of  taxes  should  be  so  computed, 
language  more  appropriate  to  indicate  the  intent  would 
doubtless  have  been  chosen  in  the  framing  of  the  section 
under  consideration.     The  words  "fiscal  year,"  as  em- 
ployed therein,  do  not  refer  to  the  various  fiscal  periods 
already  mentioned,  but  to  the  fiscal  year  as  applied  to 
counties  alone.     This  is  indicated  by  the  fact  that  a 
county  treasurer  is  not  a  state  officer,  but  a  county  offi- 
cial.   He  collects  in  that  capacity  the  state's  revenue,  and 
the  section  treats  alone  of  his  compensation.    The  legis- 
lature must  have  intended  that  his  fees  should  be  cal- 
culated on  collections  made  with  reference  to  a  single 
fixed  period.    Any  other  rule  would  render  it  exceedingly 
difficult,  if  not  almost  impossible,  to  adjust  his  commis- 
sions in  accordance  with  the  provisions  of  the  statute. 

It  is  specified  that  the  county  treasurer  shall  receive 
for  his  services  "on  all  moneys  collected  by  him  for  each 
fiscal  year,  under  three  thousand  dollars,  ten  per  cent." 
The  law  reads  "all  moneys."    It  means  what  it  says,  and 
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not  a  portion  of  all  moneys  collected.  If  it  had  been  the 
purpose  that  all  the  state  moneys  for  each  fiscal  year 
should  alone  be  included  together,  it  would  not  have 
been  a  difficult  matter  to  have  used  language  to  make 
inch  intent  dear.  On  the  first  f3,000  of  the  public  reve- 
nue, other  than  school  moneys,  collected  by  the  treasurer 
for  any  calendar  year,  .belonging  to  the  state,  county, 
village,  or  any  subdivisions  of  the  state,  he  is  entitlel 
to  charge  a  commission  of  ten  per  cent,  no  more  and  no 
less.  That  this  is  the  proper  exposition  is  strengthened 
by  the  fact  that  the  section  under  reviev^  in  express  terms 
declares  that  "in  computing  the  amounts  collected  for 
the  purpose  of  charging  percentage,  all  sums,  from  what- 
ever fund  derived,  shall  be  included  together,  except  the 
rchool  fund,"  and  further,  "the  treasurer  shall  be  paid 
in  the  same  pi^o  rata  from  the  respective  funds  collected 
by  him."  There  is  no  room  for  controversy  that  all  mon- 
eys collected  by  a  county  treasurer  for  any  fiscal  year, 
belonging  to  the  state,  county,  and  village,  other  than 
school  moneys,  must  be  considered  together  for  the  pur- 
pose of  allowing  commissions. 

In  State  V.  Roderick,  25  Neb.  629,  section  20  of  chapter 
28,  Compiled  Statutes,  was  before  the  court,  and  it  was 
there  determined  that  in  computing  the  amount  collected, 
for  the  purpose  of  charging  percentage,  all  sums,  from 
whatever  source  derived,  except  school  money,  should  be 
added  together,  the  commissions  apportioned  pro  rata 
among  the  different  funds,  and  be  allowed  but  once. 

Another  argument  against  this  construction  is  that 
there  is  no  means  by  which  the  auditor  could  ascertain 
and  adjust  the  commissions  except  upon  an  examination 
of  the  treasurer's  books  in  regard  to  the  county  funds 
collected,  and  that  there  is  no  provision  of  statute  which 
requires  a  county  treasurer  to  report  to  the  auditor  the 
amount  of  county  moneys  received  by  him.  Let  us  see  if 
this  position  is  tenable.  Section  5,  article  3,  chapter  83, 
Compiled  Statutes,  relating  to  the  settlement  of  the  au- 
ditor with  county  treasurers,  requires  all  such  treasurers 
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to  "exhibit  their  aecounta  and  vouchers  to  th?  state  au- 
ditor.'' There  is  as  much  authority  for  a  coujty  treasurer 
to  render  a  statement  to  the  auditor  of  the  county  moneys 
collected  as  there  is  of  the  state  funds;  especially  is  this 
true  when  sections  162  and  163  of  the  revenue  law  are 
considered.  (Compiled  Statutes,  ch.  77,  art  1.)  Section 
162  declares  that  "the  county  clerk  shall  make  out  and 
deliver  to  the  county  treasurer,  as  soon  as  adjustment  is 
made  with  the  county  board  or  county  clerk,  annually, 
the  statements,  certificates,  and  lists  appertaining  to  the 
settlement  of  the  accounts  of  such  treasurer;  which  state- 
ments, certificates,  and  list  shall  be  made  out  in  proper 
form,  under  his  seal  of  office,  on  blanks  which  it  is  hereby 
made  the  duty  of  the  auditor  to  furnish,  annually,  for 
that  purpose.  The  treasurer  shall  deliver  the  same  to  the 
auditor  and  make  a  final  settlement  of  his  accounts  on 
or  before  the  first  day  of  February  in  each  year."  Sec- 
tion 163  makes  it  the  duty  of  the  county  clerk  to  furnish 
a  duplicate  copy  of  said  statement,  duly  certified,  when- 
ever requested  so  to  do  by  the  auditor.  With  these  pro- 
visions in  force  the  auditor  can  make  settlement  with 
the  treasurer,  and  determine  the  amount  of  his  commis- 
sions  on  state  funds,  without  a  personal  examination  or 
inspection  of  the  books  in  the  office  of  the  county  treas- 
urer. 

It  is  urged  by  the  relator,  and  it  is  so  averred  in  the 
application  for  the  writ,  and  by  the  demurrer  admitted  to 
be  true,  that  for  many  years  past  the  state  auditor  and 
state  treasurer  have  universally  construed  the  statute 
to  mean  that  the  revenues  of  the  state  and  those  belonjr- 
ing  to  the  county  were  to  be  separately  considered  in 
ascertaining  the  fees  to  be  paid  the  county  treasurer  for 
the  collection  of  the  state  taxes.  It  is,  doubtless,  true 
that  the  construction  of  a  statute  by  the  legislative  or 
executive  department,  when  deliberately  made,  is  enti- 
tled to  great  weight  in  many  cases,  although  not  conclu- 
sive upon  the  court ;  but  such  an  interpretation  will  not 
be  followed  by  the  judiciary  where  to  do  so  would  be  to 
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ignore  the  plain  and  obvious  meaning  of  the  law  and 
override  the  judicial  exposition  placed  thereon. 

It  has  been  frequently  asserted  that  in  case  the  legis- 
lature adopts  the  statute  of  another  state,  it  likewise 
adopts  the  construction  which  it  had  already  received 
by  the  highest  court  of  such  state;  and,  by  a  parity  of 
reasoning,  where  a  law  is  re-enacted  by  a  legislature, 
which  had  been  interpreted  by  the  supreme  court  of  the 
same  state,  such  construction  is  thereby  adopted.  Said 
section  20,  chapter  28,  Compiled  Statutes,  in  almost  the 
present  form,  has  been  part  of  the  statute  law  of  this 
state  for  many  years,  and  it  was  construed  by  this  court 
at  the  January  term,  1889,  in  State  v.  Roderick,  25  Neb. 
629.  The  section  was  re-enacted  at  the  session  of  the 
legislature  in  1891.  (Session  Laws  1891,  ch.  27.)  It  must, 
therefore,  be  presumed  that  the  construction  given  the 
section  in  that  case  was  adopted  by  the  legislature,  and 
is  as  much  a  part  of  the  law  as  if  it  had  been  by  apt  lan- 
guage incorporated  in  the  body  of  the  statute.  The  con- 
clusion is,  therefore,  irresistible  that  all  public  moneys 
collected  by  a  county  treasurer  for  each  fiscal  year  for 
and  on  behalf  of  the  state,  and  each  of  its  subdivisions, 
except  educational  funds,  must  be  added  together  for 
the  purpose  of  determining  the  compensation  of  the  of- 
ficer, and  that  he  is  entitled  to  ten  per  cent  upon  the  first 
^,000  of  such  aggregate  sum,  four  per  cent  on  the  next 
^t2,000,  and  two  per  cent  on  the  residue,  the  commissions 
to  be  charged  pro  rata  to  the  various  funds,  and  to  be 
paid  only  once. 

The  next  propositit  ns  for  consideration  are  whether  the 
compensation  of  a  county  treasurer  should  be  determined 
by  adding  together  the  various  revenues  collected  by 
him  during  a  single  year  without  regard  to  the  year  the 
taxes  were  imposed,  or  must  the  several  amounts  col- 
lected in  one  year,  on  account  of  the  levies  of  different 
years,  be  separately  considered  in  making  the  calcula- 
tion? Counsel  for  relator  place  the  latter  construction 
upon  the  statute,  and  they  insist  that  where  the  oflftcer 
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has  during  a  single  year  received  taxes  raised  by  levies 
made  in  different  years,  he  is  entitled  to  ten  per  cent 
commission  on  the  first  f3,000  collected  by  him  on  ac- 
count of  each  separate  year's  levy.  In  other  words,  if 
during  1897  he  collected  taxes  imposed  in  1890, 1891,  and 
1892,  respectively,  he  should  receive  for  his  services  ten 
per  cent  on  the  first  $3,000  collected  on  the  levy  of  1890, 
a  like  percentage  on  the  first  $3,000  paid  in  on  account  of 
the  levy  of  1891,  and  the  same  basis  of  computation  to 
obtain  for  the  levy  of  1892.  Such  an  exposition  of  the 
statute  is  not  permissible.  The  words  "for  each  fiscal 
year,"  as  used  by  the  legislature,  can  have  but  one  of  two 
meanings,  namely,  the  fiscal  year  the  taxes  are  imposed, 
or  the  financial  year  during  which  the  collections  are 
made.  If  the  former  is  the  correct  interpretation  of  the 
provision  of  the  section,  then  it  is  plain  that  ten  per  cent 
can  be  charged  once  only  on  the  first  f  3,000  collected  on 
account  of  the  levy  of  a  single  year,  whenever  received. 
Thus,  if  |3,000  is  paid  on  account  of  the  levy  of  1895, 
during  that  year,  upon  which  ten  per  cent  commissions 
have  been  paid  the  officer,  and  f3,000  is  received  by  him 
on  account  of  the  same  levy  during  1896,  he  is  not  en- 
titled to  ten  per  cent  on  this  latter  sum.  The  statute 
expressly  prohibits  the  payment  of  percentage  more  than 
once.  Giving  the  word  "for"  in  the  phrase  "for  each  fiscal 
year"  its  ordinary  signification,  the  writer  is  of  the  opin- 
ion that  the  statute  has  reference  to  the  fiscal  year  the 
taxes  are  imposed,  rather  than  the  year  in  which  the 
same  are  collected.  The  word  "for"  means  "on  account 
of"  or  "during."  The  latter  definition  was  given  the 
word  "for"  in  Ijatraon  r.  Oibsmi,  18  Neb.  137,  and  in  effect 
it  was  held  to  have  been  so  used  in  the  section  of  the 
statute  under  review  in  State  t\  liodcrick.  25  Neb.  632. 
In  the  latter  case  the  county  treasurer  collected  in  1886 
from  all  sources,  exclusive  of  school  moneys,  $148,475.9 1, 
and  the  court  held  that  in  computing  the  amount  of  fees 
of  the  oflflcers  all  sums,  from  whatever  source  derived, 
should  be  added  together.    The  whole  decision  proceeds 
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upon  the  theory  that  "fiscal  year,"  as  employed  in  the 
section,  meant  during  the  year  the  money  is  collected, 
and  that  no  account  is  to  be  taken  whatever,  in  deter 
mining  the  officer's  compensation,  of  the  different  years 
on  account  of  which  the  levies  were  made  from  which 
the  moneys  were  derived.  The  section  having  been  re- 
enacted  after  that  decision  was  rendered,  as  already 
stated,  the  exposition  then  given  the  statute  was  thereby 
adopted  by  the  legislature,  and  we  do  not  feel  at  liberty 
to  now  ignore  such  construction,  especially  since  it  is  not 
an  unreasonable  one. 

It  is  suggested  that  "If  the  delinquent  taxes  for  the 
various  years  are  to  be  treated  as  one  fund,  and  belonging 
to  the  fund  of  a  subsequent  year,  as  the  auditor  has  done 
in  this  case,  the  delinquent  taxes  for  ten  years  can  ht 
merged  in  one  year,  and  the  purpose  for  which  the  monej 
is  appropriated  be  entirely  defeated."  The  construction 
we  have  placed  upon  the  section  does  not  treat  the  levien 
of  different  years  as  one  fund  for  the  purpose  of  distri- 
bution, or  divert  them  to  purposes  different  from  that 
for  which  the  taxes  were  levied.  The  moneys  are  not 
commingled,  but  for  the  single  purpose  of  determining 
the  compensation  of  the  treasurer  those  derived  from  the 
levies  of  the  various  years  are  computed  together.  The 
calculation  is  based  upon  the  entire  revenue  paid,  except 
school  moneys,  from  whatever  source  derived,  without 
regard  to  the  year  the  levy  was  made.  It  follows,  from 
the  views  already  expressed,  that  the  application  states 
no  grounds  for  relief. 

The  same  conclusion  is  reached  by  a  different  and 
shorter  course  of  reasoning.  The  application  is  to  re- 
quire the  auditor  of  public  accounts  to  draw  his  warrant 
upon  the  state  treasurer  in  payment  of  the  fees  and  mile- 
age claimed  to  be  due  the  relator  on  account  of  the  collec- 
tion of  the  moneys  of  the  state.  The  constitution  forbids 
the  drawing  of  a  single  dollar  from  the  state  treasury 
except  when  authorized  so  to  do  by  a  specific  appropria- 
tion.   (Constitution,  art.  3,  sec.  22:   State  i\  Walliehs.  12 
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Neb.  407, 15  Neb,  457,  609, 16  Neb.  679;  State  v.  MoorCy  50 
Neb.  88;  State  v.  Babcocky  18  Neb.  221.)  In  the  last  case 
it  was  decided  that  the  auditor  had  no  power  to  draw  a 
warrant  upon  the  state  treasury  for  commissions  due 
the  county  treasurers  on  account  of  moneys  collected  by 
them  for  the  state.  The  application  for  the  writ  in  the 
case  in  hand  contains  no  averment  that  any  appropria- 
tion has  been  made  by  the  legislature  which  is  available 
to  pay  the  fees  for  collecting  moneys  belonging  to  the 
state.  Therefore,  in  any  aspect  of  the  case,  the  demurrer 
to  the  application  should  be  sustained,  and  the 


Writ  denied. 


Pakmers  Loan  &  Trust  Company,  appellant,  v.  Peter 

schwenk  et  al.,  appellees. 

Filed  Apbil  21, 1898.    No.  7980. 

1.  Homestead:  Lien  of  Judgment.    Under  the  exemption  laws  of  this 

state,  a  Judgment  is  not  a  lien  on  lands  occupied  as  a  homestead* 
where  the  debtor's  interest  therein  does  not  exceed  $2,000. 

2.  Mortgages:  Foreclosure:  Estoppel.    Where,  under  a  decree  fore- 

closing one  of  two  mortgages  of  equal  priority  given  to  plaintift 
in  one  transaction  and  covering  the  same  lands,  the  appraisers 
erroneously  deducted  from  the  value  of  the  premises  the  amount 
of  a  judgment  as  a  senior  lien,  the  plaintift,  being  the  purchaser 
et  the  foreclosure  sale,  cannot  be  heard,  in  a  subsequent  action 
by  him  to  foreclose  the  other  mortgage,  to  assert  that  such  Judg- 
ment was  the  Junior  lien. 

Appeal  ftrom  the  district  court  of  Madison  county. 
Heard  below  before  Robinson,  J.    Affirmed. 

M.  J.  Sweeley,  for  appellant. 

Wifftan  d  Whithaniy  contra. 

NORVAI^,  J. 

This  was  an  action  to  foreclose  a  real  estate  mortgage. 
A  decree  was  entered  which  subordinated  the  mortgage 
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to  the  lien  of  the  judgement  of  the  defendants  Westervelt, 
Hays,  and  Yost.  Plaintifif  appeals  from  that  portion  of 
the  decree  which  adjusted  the  liens. 

The  facts  are  briefly  these:  On  April  12,  1888,  the  de- 
fendants Westervelt,  Hays,  and  Yost  obtained  a  judg- 
ment in  the  district  court  of  Madison  county  against  the 
defendant  Peter  Schwenk  for  the  sum  of  |131.15  and  ac- 
crued costs,  which  judgment  has  been  kept  alive  by  the 
issuance  of  executions  thereon,  and  no  portion  thereof 
has  been  collected  or  paid.  On  March  1,  1890,  Peter 
Schwenk  borrow^ed  from  plaintiff  the  sum  of  $1,500  on 
five  years'  time,  agreeing  to  pay  six  per  cent  interest  on 
the  money,  besides  a  bonus  or  commission  of  $225  for 
making  the  loan.  Schwenk  at  that  time,  and  as  parts  of 
the  same  transaction,  gave  his  two  prom'ssory  notes,  one 
for  $1,500  and  the  other  in  the  sum  of  $225,  and  secured 
the  payment  of  each  by  a  separate  mortgage  upon  tht^ 
south  half  of  lot  1,  block  4,  in  Haas'  Suburban  Lots  in  the 
city  of  Norfolk,  w^hich  mortgages  were  duly  recorded. 
The  premises  at  the  time  of  the  rendition  of  the  judg- 
ment, until  after  the  delivery  of  the  mortgage,  were  oc- 
cupied by  Schwenk  as  a  homestead.  On  August  13, 1891, 
plaintiff  instituted  an  action  against  the  Schwenks  to 
foreclose  the  mortgage  given  it  to  secure  the  smaller 
note,  which  suit  proceeded  to  decree.  An  order  of  sale 
was  issued  thereon,  the  premises  were  sold  to  plaintiff 
thereunder,  and  a  sheriff's  deed  was  issued.  To  that 
action  Westervelt,  Hays,  and  Yost  were  not  made  parties. 
Schwenk's  interest  in  the  lot  in  question  at  the  time  of 
the  rendition  of  the  judgment  against  him  was,  and  ever 
since  has  been,  of  less  value  than  $2,000.  The  appraisers^ 
under  the  order  of  sale,  in  determining  th^  interest  of 
Schwenk  in  the  lot,  deducted  from  the  value  of  the 
premiKes  as  found  by  them  the  amount  of  said  judgment, 
interest,  and  costs,  together  with  the  taxes  against  the 
lot  and  the  sum  due  on  the  $1,500  mortgage,  which  is 
sought  to  b(»  foreclosed  herein.  Plaintiff  at  said  fore- 
closure sale  purchased  the  premises  for  the  sum  of  $400^ 
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subject  to  said  judgment  lien,  taxes,  and  the  mortgage 
of  |1,500,  and  is  now  the  owner  of  the  propei*ty  by  virtue 
of  said  purehf^se.  It  was  upon  the  foregoing  undisputed 
facts  that  the  court  below  entered  its  decree;  and  the 
single  question  presented  is  whether  the  placing  of  the 
judgment  lien  ahead  of  this  mortgage  was  erroneous. 

It  is  undisputed  that  the  judgment  was  obtained  a  long 
time  prior  to  the  execution  of  the  mortgages,  which  fact 
would  have  made  the  judgment  the  senior  lien  v/ere  it 
not  that  the  premises  at  the  date  ol*  the  judgment  and 
at  all  times  since  were  used  and  occupied  by  the 
fc^chwenks  as  a  homestead.  Under  the  homestead  law  in 
force  in  this  state  a  judgment  ii^  a  lien  alone  on  the 
debtor's  interest  in  lands,  impressed  with  the  character 
of  a  homestead,  in  excess  of  $2,000.  This  principle  has 
been  so  frefjuently  recognized  ii-  this  jurisdiction  as  not 
to  require  discussion,  or  the  citrition  of  authorities  in  its 
support.  As  the  interest  of  the-  judgment  debtor  in  this 
property  at  no  time  exceeded  uaid  sum,  the  judgment  in 
question  never  was  a  valid  a /id  subsisting  lien  against 
the  mortgaged  premises.  Tht  question  for  determination 
is  whether,  under  the  facts  m  this  case,  plaintifif  has  the 
right  to  insist  that  the  judgment  is  not  a  lien  upon  the 
property  and  that  the  mor\£gage  now  being  foreclosed 
is  the  paramount  lien?  TLe  principle  which  must  con- 
trol the  decision  has  more  than  once  been  announced  in 
the  adjudications  of  this  court,  as  a  brief  reference  to  the 
cases  will  disclose. 

In  Koch  V.  Losch^  31  Neh  625,  it  was  held  that  where, 
in  making  an  appraisement  of  lands  at  a  judicial  sale, 
the  amount  of  a  mortgage  is  deducted  from  the  true 
value  of  the  property,  the  purchaser  at  such  sale  is  not 
in  a  position  to  thereafto'  deny  the  validity  of  such  mort- 
gage. 

In  If  ye  v.  Fahrenholz,  i,d  Neb.  276,  it  was  decided  that 
where  a  lien  junior  to  that  foreclosed  was  erroneously, 
by  the  appraisers,  tre?cted  as  a  superior  lien,  and  its 
amount  deducted  from  the  value  of  the  premises  in  mak- 
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ing  the  appraisement,  the  purchaser  cannot  be  heard,  in 
a  subsequent  suit  to  foreclose  such  lien,  to  assert  that  it 
was  junior  to  that  under  which  he  bought. 

In  Norfolk  State  Bank  v.  Schvenky  51  Neb.  146,  Post, 
C.  J.,  in  speaking  of  the  sale  made  under  the  |225  mort- 
gage involved  in  the  case  at  bar,  said:  "This  judgment 
was  recognized  as  a  lien  prior  to  the  decree  under  which 
the  property  was  sold,  and  the  loan  and  trust  company, 
having  purchased  subject  thereto,  is  presumed  to  have 
assumed  the  indebtedness  thereby  represented." 

Both  mortgages,  it  is  true,  were  liens  upon  the  prem- 
ises therein  described  paramount  to  that  of  the  judg- 
ment, but,  in  the  proceedings  to  sell  under  the  decree 
based  on  the  smaller  mortgage,  the  amount  of  the  judg- 
ment was  deducted  as  a  lien,  and  plaintiff  having  pur- 
chased at  such  sale,  under  the  authorities  cited,  it  rec- 
ognized the  judgment  as  a  prior  lien.  It  is  conceded  by 
counsel,  in  argument,  if  plaintiff  had  no  claim  other  than 
its  sheriff's  deed,  and  if  it  was  basing  its  rights  on  that 
conveyance,  the  decisions  referred  to  would  be  control- 
ling. It  is  insisted,*  however,  that  plaintiff  is  not  claiming 
anything  by  virtue  of  its  deed  but  under  the  larger  mort- 
gage; therefore,  such  mortgage  is  not  rendered  subject 
to  the  judgment,  on  the  ground  that  plaintiff  admitted 
its  smaller  mortgage  was  junior  to  the  judgment.  It  was 
admitted  on  the  trial  in  the  court  below  that  plaintiff 
is  the  present  owner  of  the  property  by  virtue  of  the  sher- 
iff's deed,  and  that  both  mortgages  were  given  in  the 
same  transaction,  and,  so  far  as  disclosed,  there  existed 
no  priority  of  liens  between  the  mortgages.  Plaintiff, 
therefore,  having  admitted  that  one  of  its  said  liens  was 
junior  to  the  judgment,  it  cannot  assert  the  priority  of 
the  lien  of  the  mortgage  sought  to  be  foreclosed.  The 
decree  is  right  and  is  accordingly 

Afpiriosd. 
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MoClay  et  al,. 

Filed  Apbil  21, 1898.    No.  7988. 

Afltton  on  Contractor's  Bond  for  Value  of  Materials:  Retisw:  Bbixfb. 
One  who  famlehes  a  contractor  for  the  eredtlon  of  a  court  house 
with  materials  used  in  the  building  may  maintain  an  action  for 
their  value  on  the  contractor's  bond  given  to  the  county  as  se- 
curity for  the  performance  of  his  contract,  requiring  inter  alia  the 
oontractor  to  satisfy  all  lawful  claims  of  laborers  and  material- 
men. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J.    Reversed. 

William  Leese  and  E.  E.  Browne  for  plaintiff  in  error. 

G.  A.  Atkinson  and  Walter  A.  Leese^  contra. 

NORVAL,  J. 

William  H.  B.  Stout  was  awarded  the  contract  for  the 
erection  of  a  court  house  for  Lancaster  county,  the  con- 
tract providing  that  Stout  was,  at  his  own  cost  and 
charges,  to  provide  all  labor  and  materials  necessary  for 
the  construction  of  the  building,  and  that  there  should 
not  be  any  legal  or  lawful  claims  against  him  in  any 
manner  from  any  source  whatever  for  labor  performed 
or  materials  furnished  during  the  progress  of  the  work. 
Stout  gave  the  county  a  bond,  executed  by  himself  as 
principal,  with  J.  H.  McClay,  Louie  Meyer,  and  J.  H. 
Harley,  as  sureties,  in  the  sum  of  |75,000,  conditioned  as 
follows:  "That  if  the  said  William  H.  B.  Stout  shall  duly 
perform  the  said  contract,  with  all  the  conditions  of  the 
plans  and  specifications,  and  discharge  all  of  its  liabili- 
ties, then  this  obligation  is  to  be  void,  otherwise  the  same 
shall  be  and  remain  in  full  force  and  virtue."  Plaintiff 
furnished  Stout,  under  said  contract,  with  certain  ma- 
terials which  were  used  in  the  erection  of  the  court  house, 
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and  Stout  having  failed  and  refused  to  pay  for  the  same, 
tills  action  was  instituted  upon  said  bond  to  recover  the 
amount  alleged  to  be  due  plaintiff  on  account  of  the  ma- 
terials so  furnished.  The  defendant  sureties  demurred 
to  the  amended  petition  on  the  ground  that  it  did  not 
state  a  cause  of  action.  The  demurrer  was  sustained  and 
the  action  dismissed.    This  ruling  is  before  us  for  review. 

The  question  involved  is  whether  the  bond  in  suit  in- 
ured to  the  benefit  of  plaintiff,  and  can  it  maintain  an 
action  on  the  bond  for  a  breach  of  its  conditions  by  the 
principal  therein  named?  The  decisions  of  this  court  sus- 
tain the  proposition  that  these  sureties  are  liable  for  the 
materials  furnished  by  plaintiff  which  were  used  by  Stout 
in  the  construction  of  the  building.  This  case  is  on  all 
fours  with  Korsmeyer  Plumbing  &  Heating  Go.  v.  McClay^ 
43  Neb.  649,  which  was  a  suit  on  the  identical  bond  herein 
involved.  In  that  case  a  general  demurrer  was  sustained 
by  the  trial  court  to  a  petition  substantially  like  the  one 
now  before  us,  but  which  decision  was  reversed  on  re- 
view. The  following  cases  sustain  the  doctrine  that  one 
not  a  party  to  a  bond  may  maintain  an  action  thereon 
when  such  bond  was  executed  for  his  benefit:  Sample  v, 
Haley  34  Neb.  220;  Lyman  v.  City  of  Lincoln,  38  Neb.  794; 
Kavfmann  v.  Cooper,  46  Neb.  644;  Doll  v.  Grumpy  41  Neb. 
655;  Hickman  v.  iMyne,  47  Neb.  177;  Fitzgerald  v.  McClay^ 
47  Neb.  816;  Roman  r.  Gainer,  53  Neb.  474. 

Counsel  for  the  defendant  Harley  insisted  on  the  hear- 
ing that  the  judgment  below  should  be  aflSrmed  as  to 
his  client,  for  the  reason  the  brief  of  plaintiff  was  not 
served  upon  him  within  the  time  prescribed  by  the  rules 
of  this  court.  It  is  true  the  rule  providing  for  the  service 
and  filing  of  briefs  was  violated  in  this  case;  yet  we  are 
not  willing  to  affirm  by  reason  thereof,  since  plaintiff^s 
brief  was  served  upon  all  the  defendants,  and  filed 
herein,  more  than  two  years  prior  to  the  submission  of 
the  case  for  decision.  At  the  hearing^  for  the  first  time, 
the  court's  attention  was  challenged  to  the  fact  that  the 
brief  had  been  served  out  of  time,  and  then  no  motion 
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was  made  to  strike  the  same  from  the  files.  Defendant 
Harley  could  not  have  been  in  the  least  prejudiced  in 
the  premises^  inasmuch  as  his  counsel  had  abundant  op- 
portunity, after  the  service  of  the  brief  of  plaintiff,  to 
have  answered  it.  The  jud{»ment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Pioneer  Fire-Proof  &  Construction  Company  v. 

J.  H.  MgClay  et  al. 

Filed  April  21, 1898.    No.  7987. 

Action  on  Contractor's  Bond:  Partier.  One  not  a  party  to  a  con- 
tractor's bond  may  maintain  an  action  thereon,  when  such  bond 
waa  executed  for  his  benefit. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J.    Reversed. 

William  Leese  and  E.  E.  Brown,  for  plaintiff  in  error. 

C  A.  Atkinson  and  Walter  A.  Leese,  contra. 

NORVAL,  J. 

This  was  a  suit  on  a  building  contractor's  bond.  A 
general  demurrer  was  sustained  to  the  petition,  and  the 
plaintiflF  electing  to  stand  on  its  pleading,  the  cause  was 
dismissed. 

The  decision  is  controlled  by  that  of  Pickle  Marble  d 
Granite  Co.  v.  McClay,  54  Neb.  661.  For  the  reason  given 
in  the  opinion  filed  therein,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Beversed  and  remanded. 
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Charles  Lepin  v.  George  E.  Ck)ON,  Sheriff. 

Filed  April  21, 1898.    No.  7925. 

1.  Chattel  Mortgages:  Sales  bt  Mobtoagor:  Fraud.  Where  the 
mortgagor  cf  a  stock  of  merchandise  remains  in  pOBsession  thereof 
and  oondinues  to  sell  the  same  in  the  usual  course  of  business 
pursuant  to  agreement  with  the  mortgagee  that  he  will  apply  the 
-proceeds  of  all  sales  upon  the  debt  secured  by  the  mortgage,  the 
oousrt  cannot  pronounce  the  traneactlon  fraudulent  as  a  matter  of 
kkw. 

2. :  ;  :  Question  fob  Juby:  Instbuctiows.    And  aa 

instruction,  in  such  case,  which  withdraws  from  the  consideraAion 
of  the  Jury  the  question  of  whether  the  transaction  was  an  honest 
or  fraudulent  one  is  prejudicially  erroneous. 

8. :  :  :  .    The  vital  question  in  such  case  is. 

the  intent  with  which  the  sale  of  the  stock  was  authorized  or 
permitted,  and  when  that  does  not  appear  on  the  face  of  the  mort- 
gage, kt  is  always  a  question  of  fact  to  be  determined  by  the  Jury 
from  a  consideration  oi  the  entire  evidence. 

Error  from  the  district  court  of  Webster  county. 
Tried  below  before  Beall,  J.    ReviTsed. 

A.  M.  Walters,  for  plaintiff  in  error. 

A.  H.  Bowcn,  contra, 

Bullivax,  J. 

On  August  21,  1893,  Schumann,  being  engaged  in  the 
retail  liquor  business  at  Blue  Hill,  in  this  state,  executed 
to  Charles  Lepin  a  chattel  mortgage  covering  his  saloon 
fixtures  and  his  stock  of  whiskies,  wines,  and  cigars.  The 
mortgage  was  filed  in  the  office  of  the  county  clerk  and 
the  mortgagor  thereafter  remained  in  possession  of  the 
saloon  and  continued  to  sell  the  mortgaged  property  in 
the  usual  course  of  the  retail  trade.  While  so  engaged. 
Coon,  as  sheriff  of  Webster  county,  and  acting  under 
orders  of  attachment  issued  in  actions  commenced  bv 
other  creditors  of  Schumann,  seized  the  property  and 
took  it  into  his  possession.    Thereupon,  Lepin,  by  an  ac- 
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tion  of  replevin^  asserted  his  rights  under  the  chattel 
mortgage.  A  trial  in  the  district  court  resulted  in  a  ver- 
dict and  judgment  for  the  sheriff. 

The  petition  in  error  filed  by  the  plaintiff  presents  to 
this  court  for  determination  the  correctness  of  two  in- 
structions given  by  the  trial  court  at  defendant's  request. 
These  instructions  are  as  follows: 

"1.  If  you  find  from  the  evidence  that  the  plaintiff 
knowingly  permitted  the  mortgagor  to  use  the  property 
covered  by  the  mortgage  to  the  plaintiff  as  his  own,  sell- 
ing the  same  in  the  usual  course  of  trade,  as  his  own^ 
after  said  mortgage  was  given,  then  and  in  that  case  said 
mortgage  was  void  as  against  the  creditors  of  said  mort- 
gagor, Schumann,  and  you  will  find  for  the  defendant'* 

"3.  The  jury  are  instructed  that  a  mortgage  upon  a 
stock  of  goods,  where  the  mortgagor  continues  in  pos- 
session and  disposes'  of  the  same  in  the  usual  and  ordi- 
nary course  of  trade,  is  void  as  against  the  creditors  of 
said  mortgagor.  Hence,  if  you  find  from  the  evidence  that 
after  Schumann  executed  the  mortgage  upon  his  saloon 
fixtures  and  stock,  the  plaintiff  permitted  him  to  continue 
the  business  of  retail  dealer  in  intoxicating  liquors  in 
the  same  place,  with  the  same  goods,  and  with  and  under 
the  same  license,  you  will  find  for  the  defendant,  provid- 
ing you  first  find  that  E.  F.  Hartwig,  in  whose  behalf  the 
defendant  held  said  goods  by  attachment,  was  a  creditor 
of  said  Schumann,  mortgagor." 

The  mortgage  itself  conferred  no  authority  on  the 
mortgagee  to  sell  the  stock  or  any  part  of  it  in  the  usual 
course  of  business,  but  there  was  an  agreement  outside 
of  the  mortgage  providing  that  it  might  be  done.  There 
is  evidence  in  the  record  tending  to  show  that  the  ar- 
rangement between  the  parties  was  that  Schumann 
should  continue  to  conduct  his  business  in  the  usual 
way;  that  he  should  dispose  of  the  mortgaged  stock  at 
retail  and  apply  the  proceeds,  as  it  should  be  received, 
to  the  payment  of  defendant's  claim  against  him.  There 
is  also  evidence  tending  to  prove  that  this  arrangement 
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had  been  carried  out  in  good  faith.  By  the  instructions 
in  question  the  jury  were  told  that  if  Schumann  used 
and  sold  the  stock  as  his  own^  and  did  so  with  defendant's 
permission,  the  mortgage  was  void  as  against  Schu- 
mann's creditors.  The  facts  to  which  the  court  thus 
directed  the  attention  of  the  jury  were  evidence  of  fraud, 
but  they  were  not  conclusive.  It  was  the  function  of  the 
jury  to  determine  whether  the  mortgage  was  a  fraudu- 
lent or  an  honest  one,  and  in  reaching  a  conclusion  upon 
that  question  it  was  their  duty  to  take  into  account  every 
fact  disclosed  by  the  evidence  bearing  upon  the  intent 
and  motives  of  the  parties.  The  intent  with  which  the 
sale  of  the  stock  was  authorized  or  permitted  was  the 
vital  question  to  be  decided.  It  was  a  question  of  fact 
and  not  of  law.  It  was  to  be  ascertained  from  a  con- 
sideration of  the  whole  evidence  and  not  from  a  part  of  it 
merely.  The  court  should  have  told  the  jury  that  plain- 
tiff's consent  to  the  sale  of  the  stock  would  not  vitiate 
the  mortgage  if  his  purpose  was  thereby  to  secure  pay- 
ment of  his  own  claim  and  not  to  hinder,  delay,  or  de- 
fraud other  creditors  in  the  collection  of  their  demands. 
Permission  to  sell  did  not  per  se  render  the  mortgage 
fraudulent  and  void.  {Turner  v.  Killiarty  12  Neb.  580; 
Rohimon  v.  Elliott,  22  Wall.  [U.  S.]  513;  Klein  v.  Katzetir 
herger,  20  O.  St.  110;  Bracketi  v.  Harvey y  91  N.  Y.  214.) 
The  instructions  complained  of  were,  therefore,  errone- 
ous and  plainly  prejudicial  to  the  rights  of  the  plaintiff. 
The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Bbvbrsed  and  remanded^ 
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In  rd  William  C.  Beam.  |  ji^l 

Filed  April  21, 1898.    No.  9932. 

L  Habeas  Corpus:  Ihbeoularities  iir  Trial  of  Accured.  Mere  er- 
TOTB  or  iiresrularities  in  the  proceedings  or  Judgment  of  a  court 
in  a  criminal  case  will  not  be  examined  or  inquired  into  on  an 
application  for  a  writ  of  habeas  corpus. 


IL :   :    Validity  of  Conviction:    Criminal  Law.    If  the 

court  has  Jurisdiction  of  the  person  of  the  accused  and  of  the 
crime  dtarged  and  does  not  exceed  its  lawful  authority  in  pass- 
ing sentence,  its  Judgment  is  not  void,  wttatever  errors  may  have 
occurred  during  the  trial. 

Original  application  for  writ  of  habeas  corpus.  Writ 
denied, 

H,  H,  Baict's,  for  petitioner. 

C  J.  Smyth,  Attorney  General,  and  Ed  P.  Smithy  Deputy 
Attorney  Oenei'al,  for  the  state. 

Sullivan,  J. 

This  is  an  application  by  William  C.  Ream,  to  this 
court  in  the  exercise  of  its  original  jurisdiction,  for  a  writ 
of  habeas  corpus  directed  to  the  warden  of  the  peniten- 
tiary, in  whose  custody  the  petitioner  is  held  under  a  sen- 
tence pronounced  against  him  by  the  district  court.  Ac- 
<*ompanying  the  petition  is  an  agreed  statement  of  facts, 
from  which  it  appears  that  the  crime  of  which  Ream  was 
convicted  and  for  which  he  is  now  imprisoned  was  set 
forth  in  the  information  in  the  following  language:  "Said 
county  attorney  for  the  third  count  of  this  information 
further  gives  the  court  to  understand  and  be  informed 
that  said  William  Ream,  at  the  time  and  place  mentioned 
in  the  first  count  of  this  information,  being  on  or  about 
the  12th  day  of  May,  A.  D.  1896,  in  the  county  of  Thurs- 
ton and  state  of  Nebraska  aforesaid,  then  and  there  being, 
did  then  and  there  willfullv,  feloniouslv,  and  unlawfully 
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buy  and  receive  said  twenty-three  steers  of  the  value  of 
the  sum  of  five  hundred  dollars,  and  said  two  cows  of 
the  value  of  forty  dollars,  being  the  property  of  said 
Swan  OlKon,  which  had  then  and  there  been  stolen,  he, 
the  said  William  Ream,  tlien  and  there  well  knowing  the 
same  to  have  been  so  stolen,  with  the  intent  thereby  of 
him,  the  said  William  Ream,  by  such  receiving  and  buy- 
ing to  defraud  the  owner  thereof,  said  Swan  Olson, 
contrary  to  the  statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  people  of  the 
state  of  Nebraska/'  The  contention  of  the  petitioner  is 
that  he  was  prosecuted,  convicted,  and  sentenced  under 
an  act  of  the  legislature  of  1895,  entitled  "An  act  to 
punish  cattle  stealing  and  to  punish  persons  receiving 
or  buying  stolen  cattle  and  to  punish  all  persons  harbor- 
ing or  concealing  cattle  thieves,"  and  that  such  act  did 
not  pass  both  branches  of  the  legislature  and  never  be 
came  a  law.  A  decision  of  the  question  thus  raised  is  not 
essential  to  a  proper  disposition  of  this  case  and  we  do 
not  now  decide  it.  Conceding  the  position  of  the  peti- 
tioner to  be  cori-ect,  it  does  not  follow  that  he  is  unlaw- 
fully imprisoned  and  therefore  entitled  to  be  dischargeil. 
Section  116  of  the  Criminal  Code  has  been  in  force  .  ince 
1873  and  is  as  follows:  "If  any  person  shall  receive  or 
buy  any  goods  or  chattels  [of]  the  value  of  thirty-five 
dollars  or  upwards,  that  shall  be  stolen  or  taken  by  rob- 
bers, with  intent  to  defraud  the  owner,  or  shall  harbor 
or  conceal  any  robber  or  thief  guilty  of  felony  knowing 
him  or  her  to  be  such,  every  person  so  offending  shall  be 
imprisoned  in  the  penitentiary  not  more  than  seven 
years,  nor  less  than  one."  The  third  count  of  the  in- 
formation distinctly  charged  the  petitioner  with  a  viola- 
tion of  this  section,  the  jury  declared  him  guilty,  and  the 
court  sentenced  him  to  imprisonment  in  the  penitentiary 
for  a  period  of  six  and  one-half  years.  So  it  clearly  ap- 
pears that  Ream  is  in  the  custx)dy  of  the  respondent  by 
virtue  of  a  judgment  rendered  by  the  district  court  in 
tb«?  exercise  of  its  undoubtci  jurisdiction.    If  error  was 
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committed  at  the  trial  it  cannot  be  reviewed  or  corrected 
in  this  proceeding.  It  is  a  fundamental  principle  that 
errors  or  irregularities,  not  jurisdictional,  will  not  be 
examined  or  inquired  into  on  habeas  corpus."  The  writ 
cannot  be  converted  into  a  writ  of  error.  {Ex  parte  Parh% 
93  U.  S.  18;  Ex  parte  Yarbrmgh,  110  U.  S.  651;  In  re  Beits, 
36  Neb.  282;  In  re  Eavlik,  45  Neb.  747;  In  re  McVey,  50 
Neb.  481.)  If  the  court  has  jurisdiction  of  the  person  of 
the  accused  and  of  the  crime  charged  in  the  information 
and  does  not  exceed  its  lawful  authority  in  passing  sen- 
tence, its  judgment  is  not  void  whatever  errors  may  have 
preceded  the  rendition  thereof.  (Ex  parte  Sieboldy  100  U. 
S.  371;  Ex  parte  WatkinSy  3  Peters  [U.  S.]  193.)  The  in- 
formation charged  Ream  with  the  commission  of  a  crime. 
The  court  had  jurisdiction  of  that  crime  and  of  the  pris- 
oner who  was  brought  before  it  The  sentence  pro- 
nounced was  based  on  a  verdict  of  conviction,  was  within 
the  limits  fixed  by  the  statute,  and,  not  having  been  set 
aside  in  a  direct  proceeding,  must  now  be  enforced.  That 
the  prosecution  may  have  been  instituted  and  carried 
forward  and  sentence  passed  with  reference  to  a  void 
enactment  and  in  ignorance  of  the  existence  of  section 
116  aforesaid  would  not  at  all  affect  the  question.  The 
validity  of  judicial  orders  and  judgments  does  not  de- 
pend upon  the  reason  for  the  court's  action,  but  upon  the 
possession  by  it  of  lawful  authority  to  hear  and  determine 
the  matter  before  it.    The  writ  is 

Denibd. 


J.  L.  Stevens  &  Company  v.  Riley  Kirk. 

Filed  Apbil  21»  1898.    No.  8041. 

Conflicting  Erldcskce:  Review.    A  y-erdict  found  upon  sabatantially 
conflicting  erldence  will  not  be  disturbed  in  this  court. 

Error  from  the  district  court  of  Pierce  county.    Tried 
below  before  Robinson,  J.    Affirmed. 
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H.  Z.  Wedgwood  and  W.  W.  Quiveyy  for  plaintiffs  in 
error. 

0.  J.  Frost  and  Robertson  d  Wigton^  contra. 

Sullivan,  J. 

The  plaintiffs,  who  are  real  estate  brokers,  brought 
this  action  in  the  district  court  for  Pierce  county  to  re- 
cover |175  claimed  to  be  due  them  as  a  commission  for 
negotiating  a  sale  of  defendant's  farm.  The  issues  formed 
were  tried  to  a  jury,  who  found  in  favor  of  the  defendant- 
The  trial  court  approved  the  finding  and  rendered  judg- 
ment accordingly.  By  this  proceeding  in  error  a  reversal 
of  the  judgment  is  sought  on  the  ground  that  the  verdict 
does  not  rest  upon  sufficient  evidence.  Nothing  would 
be  gained  by  an  extended  review  of  the  evidence.  We 
have  given  it  a  careful  examination  and  see  no  reason  to 
find  fault  with  the  conclusion  of  the  jury.    The  judgment 

is  right  and  i& 

Affirmbd. 


George  M.  Murphy,  appellee,  v.  Effie  M.  Qunn, 

APPELLANT,  BT  AL. 

Filed  April  21, 1898.    No.  9264. 

1.  Judicial  Sale:  Appraisemicnt:  Confirmation:  Review.  On  the 
hearing  of  a  motion  to  confirm  a  sale  of  real  estate  it  appeared 
that  the  value  of  the  land  as  fixed  by  the  appraisers  was  |2,000. 
Four  witnesses  for  plaintiff  estimated  the  value  at  |1,800.  One 
witness  for  defendant  estimated  the  value  at  |2,700  and  the  other 
at  12,400.  A  decision  of  the  trial  court  sustaining  ttue  appraise- 
ment was  not  erroneous. 

2. :  Objections  to  Confirmation.  Objections  to  the  confirma- 
tion of  a  sale  must  specifically  indicate  the  Irregularity  com- 
plained of.    Failing  to  do  this  they  will  be  disregarded. 

8.  :  — :  Time.    When  it  is  claimed  that  the  time  limited  to 

show  cause  against  confirmation  of  a  judicial  sale  Is  too  short,  the 
defendant  should  apply  to  the  court  for  additional  time  and,  if 
necessary,  accompany  his  application  with  a  proper  showing. 
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Appeal  from  the  district  court  of  Saline  county. 
Heard  below  before  Hastings,  J.    Affirmed. 

Joshua  PaJmeTy  for  appellant. 

jP.  /.  Fos8  and  Norman  Jackson^  contra* 

SUIililVAN,  J. 

This  case  is  here  on  appeal  from  an  order  of  the  district 
court  of  Saline  county  confirming  a  sale  of  real  estate 
made  pursuant  to  a  decree  of  foreclosure.  After  the  prop- 
erty was  appraised,  and  before  the  sale,  the  appellant, 
Effle  M.  Gunn,  filed  the  following  objections  to  the  ap- 
praisement: "Now  comes  Effie  M.  Gunn,  one  of  the  above 
named  defendants,  and  objects  to  the  confirmation  and 
sale  of  the  property  in  the  above  entitled  action  for  the 
following  reasons:  (1.)  The  appraisers  were  not  resident 
freeholders.  (2.)  The  appraisers  did  not  view  the  prop- 
erty. (3.)  The  property  was  appraised  at  less  than  its 
cash  value.  (4.)  The  property  is  worth  more  than  it  wus 
appraised  at.  (5.)  The  appraisement  and  notice  of  sale 
were  irregular,  and  not  according  to  law.  (6.)  The  sheriff 
did  not  appraise  said  property  according  to  law."  These 
objections  were  considered  in  connection  with  the  motion 
for  confirmation  and  were  overruled.  The  first  two  are 
unsupported  by  any  evidence  and  are  completely  refuted 
by  the  recitals  in  the  return  of  the  sheriff,  from  which  it 
appears  that  the  appraisers  were  resident  freeholders  of 
Saline  county  and  that  the  appraisement  was  made  upon 
actual  view  of  the  premises.  The  third  and  fourth  ob- 
jections call  in  question  merely  the  correctness  of  the 
conclusion  reached  by  the  appraisers  in  regard  to  the 
value  of  the  land.  The  appraisers  fixed  its  value  at 
|2,000.  Four  witnesses  for  the  plaintiff  estimated  its 
market  value  at  $1,800.  One  witness  for  the  defendant 
swore  it  w^as  worth  |2,700,  and  another  that  its  cash 
value  was  |2,400.  On  this  evidence  the  ruling  of  the  trial 
court  sustaining  the  appraisement  w^as  correct.    The  fifth 
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and  sixth  objections  are  too  indefinite  to  invite  attention. 
They  do  not  point  out  wherein  the  notice  and  sale  were 
irregular  nor  in  what  respect  the  appraisement  failed  to 
meet  the  requirements  of  the  law.  The  rule  is  well  set- 
tled in  this  state  that  objections  of  this  character  must 
specifically  indicate  the  irregularity  complained  of.  Fail- 
ing to  do  this  they  will  be  disregarded.  {Johnson  v.  BemiSy 
7  Neb.  224;  Hooper  v.  Castetter,  45  Neb.  67;  EcMund  v. 
Willis,  44  Neb.  129.) 

Appellant  finally  insists  that  she  was  not  afforded  a 
sufficient  opportunity  to  prepare  for  the  hearing  on  the 
motion  to  confirm  the  sale.  This  contention  is  grounded 
on  the  fact  that  the  order  to  show  cause  against  con- 
firmation was  made  on  the  morning  of  March  26,  and  the 
motion  to  confirm  was  submitted  and  decided  on  the  af- 
ternoon of  the  same  day.  On  this  point  it  is  only  neces- 
sary to  say  that  if  appellant  needed  more  time  for  prepa- 
ration, a  seasonable  application  to  the  district  court, 
accompanied  by  a  proper  showing,  would,  iindoutteJly, 
have  secured  it.  If  she  went  into  the  contest  unprepared, 
the  fault  was  hers  alone.  The  court  was  not  advised  of 
her  lack  of  preparation.    Wherefore  the  order  appealed 

from  is 

Affirmed. 


Lincoln  Street  Railway  Company  v.  Mary  J. 
64  0781  MoClellan. 

68    680) 

Filed  April  21. 1898.    No.  7974. 

1.  ItTMt  Bailways:  Injitbt  to  Passenger:  Contributory  Nboli- 
OENCB.  One  cannot  recover  for  an  Injury  received  while  a  paaeem- 
ger  on  a  street  railway  if  the  accident  from  which  the  injury  re- 
sulted was  due  in  part  to  his  own  want  of  ordinary  care. 

J. : :  .    And  in  an  action  to  recover  damages  in  such 

case  an  instnic^tion  which  informs  the  Jury  that,  the  injuries  being; 
shown,  the  carrier,  to  escape  liability,  must  prove  that  the  pas- 
senger was  guilty  ot  gross  contributory  negligence  is  erroneous. 

3.  :  Neoligencb.    Street  railways  are  common  carriers  of  pas- 
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ffengers  and  as  Buch  are  required  to  exercise  the  utmost  skill,  dili- 
gence, end  foresight,  consistent  with  the  business  in  which  they 
are  en^^aged,  for  the  safety  of  their  patrons;  and  they  are  liable 
for  the  slightest  negligence. 

4,  :  :  Burden  of  Proof.    In  an  action  for  damages  for  an 

injury  received  while  being  transported  by  a  common  carrier,  the 
injury  bein-g  shown,  the  burden  of  proof  is  upon  the  carrier  to 
show  that  it  was  in  nowise  at  fault. 

5. :  :  Common  Carriers:   Statutes.    Section  3,  article  1, 

chapter  72,  Compiled  Statutes  1897,  providing  that  "Every  railroad 
company  as  aforesaid,  shall  be  liable  for  all  damages  inflicted 
upon  the  person  of  passengers  while  being  transported  over  its 
road,  except  in  cases  where  the  injury  done  arises  from  the  crimi- 
nal negligence  of  the  person  injured/'  etc.,, has  no  application  to 
street  railways. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.    Reversed. 

Ames  d  Pettis  and  William  O.  Clark,  for  plaintiff  in 
error. 

Clark  d  Allen,  contra. 

Sullivan,  J. 

The  plaintiff  Mary  J.  McClellan  was  injured  while  a 
passenger  on  one  of  the  cars  of  the  defendant,  the  Lin- 
coln Street  Railway  Company,  on  June  21,  1892.  Claim- 
ing her  injury  was  caused  by  the  negligence  of  defend- 
ant's servants,  she  brought  this  action  in  the  district 
court  of  Lancaster  county  and  recovered  a  verdict  and 
judgment  for  f  1,125.  The  answer  of  the  defendant  was  a 
general  denial,  coupled  with  an  allegation  of  contribu- 
tory negligence.  The  court  instructed  the  jury  as  fol- 
lows : 

"3.  When  it  once  appears  from  the  evidence  that  the 
plaintiff  was  injured  while  a  passenger  upon  defendant's 
street  car,  then  the  burden  is  upon  the  defendant  to  show 
by  a  preponderance  of  the  evidence  that  such  injury  was 
not  caused  by  any  negligence  upon  its  part,  and  that 
plaintiff  herself  contributed  to  the  injury  by  her  own 
gross  negligence,  unless  it  should  appear  in  establishing 
47 
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plaintiflf's  own  ease  that  the  injury  was  caused  by  causes 
beyond  the  control  of  defendant  or  contributed  to  by 
plaintiflf's  own  gross  negligence/' 

"6.  It  was  the  duty  of  the  plaintiff  when  entering  the 
car  of  the  defendant  to  exercise  reasonable  and  ordinai'y 
care  in  discovering  the  opening  in  the  floor  of  the  car  and 
avoiding  the  same;  and  if  you  find  from  the  evidence 
that  plaintiff  failed  to  do  so,  then  it  is  a  proper  matter 
for  you  to  consider  in  determining  whether  or  not  the 
I)laintiflf  was  guilty  of  gross  negligence  that  contributed 
to  the  accident  complained  of.  And  if  you  find  from  the 
evidence  that  plaintiff,  by  her  own  gross,  careless,  and 
negligent  acts,  contributed  to  the  injury  complained  of, 
then  she  cannot  recover  even  though  you  should  conclude 
from  the  evidence  that  the  plaintiff  was  negligent  as 
charged." 

By  these  instructions  the  jury  were  told  that  if  the  ac- 
cident was  proven  the  defendant  would  be  liable,  unless 
it  established  by  a  preponderance  of  the  evidence  that  it 
was  not  itself  at  fault  and  that  the  plaintiflf's  own  gross 
negligence  contributed  to  her  injury.  It  is  settled  by  the 
decisions  of  this  court  that  street  railway  companies  are 
common  carriers  of  passengers.  {^pcUman  i\  Lincoln 
Rapid  Transit  Co,,  36  Neb.  890;  Pray  r.  Omaha  Stnct  R, 
Vo.,  44  Neb.  167;  EaM  Omaha  Street  R.  Co.  v.  Godola,  50 
Neb.  906.)  As  such  they  are  bound  to  exercise  for  the 
safety  of  their  patrons  more  than  ordinarj^  care.  They 
are  required  to  exercise  the  utmost  skill,  diligence,  and 
foresight  consistent  with  the  business  in  which  they  are 
engaged,  and  are  liable  for  the  slightest  negligence.  This 
is  the  liability  imposed  by  the  common  law  on  all  carriers 
of  passengers  for  hire.  {SpeUman  v.  lAncoln  Rapid  Transit 
Co,,  mipra;  Topeka  City  R.  Co.  v.  Higgs,  38  Kan.  375; 
Meier  r.  Penns^ylrania  R.  Co.,  64  Pa.  St.  225;  Indianapolis 
dc  S,  L,  R.  Co.  V.  Horst,  93  U.  S.  291.)  The  law  presumes 
that  one  injured  while  being  transported  by  a  common 
can'ier  was  injured  in  consequence  of  the  latter's  negli- 
gence;  and  to  escape  liability  it  must  show  that  it  has 
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discha^Ji:ed  the  full  measure  of  its  legal  duty  and  was  in 
nowise  to  blame  for  the  accident.    It  need  not,  however, 
under  the  rules  of  the  common  law,  acquit  itself  of  all 
blame  and  in  addition  thereto  convict  the  plain tilBf  of  gross 
contributory  negligence.    This  counsel  for  plaintiff  seem 
to  concede,  but  they  contend  that  the  provisions  of  section 
3,  article  1,  chapter  72,  Compiled  Statutes  1897,  are  appli- 
cable to  street  railway  companies,  and,  therefore,  the 
rule  stated  in  the  foregoing  instructions  is  correct.    The 
section  refen-ed  to  is  as  follows:   "Every  railroad  com- 
pany, as  aforesaid,  shall  be  liable  for  all  damages  in- 
flicted upon  the  person  of  passengers  while  being  trans- 
ported over  its  road,  except  in  cases  where  the  injur:v' 
done  arises  from  the  criminal  negligence  of  the  person 
injured,  or  when  the  injury  complained  of  shall  be  the 
violation  of  some  express  rule  or  regulation  of  said  road 
actually  brought  to  his  or  her  notice."     The  act  of  which 
this  section  is  a  part  was  passed  in  1867  and  contained 
five  sections.    The  first  imposes  on  railroad  corporations 
a  duty  to  erect  and  maintain  fences  along  their  lines  for 
the  protection  of  domestic  animals.    The  second  relates 
to  the  liability  resulting  from  a  failure  to  comply  with 
the  first.    The  fourth  provides  the  manner  in  which  sum- 
mons may  be  served  on  railroad  companies,  and  the  fiftli 
forbids  them  from  limiting  their  liability  as  common 
carriers  without  express  notice.    There  is  nothing  what- 
ever in  the  title  or  body  of  the  act  which  indicates  a  leg- 
islative intent  to  make  its  provisions,  or  any  of  them, 
applicable  to  street  railways.     When  this  law  was  en- 
acted there  was  neither  occasion  nor  demand  for  legis- 
lation of  this  character  in  the  interests  of  tramway 
passengers.    The  means  then  employed  for  their  trans- 
portation was  the  old-fashioned  lagging  horse  car,  in 
which  the  transit  was  not  only  safe  but  peculiarly  free 
from  every  suggestion  of  peril.    Cable  traction  had  not 
yet  come  into  use,  and  electricity  as  a  ppo;)ulsive  power 
was  not  even  within  the  dreams  of  legislative  philosophy, 
and  had  no  existence  anywhere  save,  perhaps,  as  a  dim 
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possibility  in  the  minds  of  some  ardent  theorists.  '  In  the 
common  understanding,  a  railroad  and  a  street  railway 
have  always  been  separate  and  distinct  things.  One  is 
a  graded  road  over  which  heavy  cars,  running  on  iron 
or  steel  tracks  and  usually  propelled  by  steam,  carry 
passengers,  freight,  and  baggage,  while  the  other  is  ex- 
clusively employed  for  the  transportation  of  passengers 
in  cities  and  is  so  constructed  as  to  interfere  but  little 
with  ordinary  traffic.  (Elliott,  Roads  &  Streets,  557;  Funk 
i\  St  Paul  City  R.  Co.,  61  Minn.  435,  63  N.  W.  Rep.  1099; 
Louisville  d  P,  R.  Co.  v.  Louisville  City  R.  Co.^  2  Duv.  [Ky.] 
175.)  In  the  case  last  mentioned  it  is  said :  "A  ^railroad' 
and  a  'street  railroad,'  or  way,  are,  in  both  their  tech- 
nical and  popular  import,  as  distinct  and  different  as 
'a  road'  and  'a  street'  or  as  *a  bridge'  and  *a  railroad 
bridge,' ''  And  in  Bloxham  t?.  Consuimr^  Electric  Light 
d  Street  R.  Co.,  36  Pla.  519,  the  court  say:  "The  word  'rail- 
road,'  as  generally  used,  applies  to  commercial  railways 
engaged  in  the  transportation  of  freight  and  passengers 
for  long  distances,  and,  as  a  general  rule,  having  steam 
engines  for  motive  power,  and  making  stops  at  regular 
stations  for  the  receipt  and  discharge  of  freight  and  pas- 
sengers. The  term  'street  railroad'  applies  only  to  such 
roads,  the  rails  of  which  are  laid  to  conform  to  the  grade 
and  surface  of  the  street,  and  which  is  otherwise  con- 
structed so  that  the  public  are  not  excluded  from  the 
street  as  a  public  highway,  which  runs  at  a  moderate 
rate  of  speed  compared  with  commercial  railroads,  which 
carries  no  freight,  but  only  passengers  from  one  part  of 
a  thickly  populated  district  to  another  in  a  town  or  city 
and  its  suburbs,  and  for  that  purpose  runs  its  cars  at 
short  intervals,  stopping  at  street  crossings  or  other 
places  irregularly,  as  the  convenience  of  its  patrons  may 
require,  for  the  receipt  and  discharge  of  its  passengers.*' 
In  the  decisions  of  this  court  above  cited  the  duty  of 
street  railway  companies  to  their  patrons  is  declared  to 
be  only  commensurate  with  that  imposed  by  the  com- 
mon law  on  common  carriers  of  passengers.    But  railroad 
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companies,  it  has  been  held,  are  absolutely  liable  for  in- 
juries to  a  passenger  resulting  from  the  operation  or 
management  of  their  trains,  unless  they  can  show  that 
the  gross  negligence  of  such  passenger  or  the  violation 
by  him  of  some  known  rule  or  regulation  of  the  company 
was  the  cause  of  the  injury.  {Union  P.  R.  Co,  v.  Porter y 
38  Neb.  226;  Missouri  P.  B.  Co.  v.  Baier,  37  Neb.  235; 
Chiiogoy  B.  d  Q.  R.  Co.  v.  Landatier,  39  Neb.  803;  Fremont ^ 
E.  d  M.  V.  R.  Co,  V.  French^  48  Neb.  638.)  In  other  words, 
it  has  been  distinctly  settled  by  our  own  decisions  that 
the  liability  of  one  is  that  of  an  insurer,  while  the  other 
is  only  answerable  for  the  failure  to  exercise  the  highest 
degree  of  care.  The  difference  in  the  liability  of  the  two 
kinds  of  carriers  results  from  the  fact  that  one  is  aflfected 
by  the  statute  in  question  and  the  other  is  not.  It  fol- 
lows from  these  considerations  that  the  instruction  re- 
quiring the  defendant  to  prove  gross  negligence  on  the 
part  of  the  plaintiff  as  an  essential  element  of  its  defense 
to  the  action  was  erroneous.  It  is  argued,  however,  that 
if  this  was  error  it  was  error  without  prejudice,  be 
cause  the  sixth  instruction  defines  gross  negligence  to  be 
a  want  of  ordinary  care.  We  do  not  so  understand  it 
The  meaning  of  the  instruction  plainly  is  that  if  the 
plaintiff  did  not  exercise  reasonable  and  ordinary  care 
in  discovering  the  opening  in  the  floor  of  the  car  and 
avoiding  it,  the  jury  should  take  that  fact  into  account  in 
determining  whether  she  was  guilty  of  gross  negli- 
gence; in  other  words,  the  doctrine  of  the  instruction  is 
that  want  of  ordinary  care  is  evidence  tending  to  prove 
gross  negligence.  For  the  error  committed  in  submitting 
to  the  jury  the  instructions  quoted  the  judgment  must  be 
reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
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Maby  Andresen,  Administratrix  of  thb  Estatb  of 
Dora  Witte,  v.  John  L.  Carson. 

Filed  Afbil  21, 1898.    No.  7652. 

L  Judgement  by  Agreement:  Appeal.  Where  the  record  of  a  Judg- 
ment, at  the  time  of  an  appeal  taken  therefrom,  recited  that  it 
had  been  rendered  upon  the  consideration  of  agreement  of  parties, 
the  appeal  was  unavailing  and,  on  motion  of  appellee,  was  prop- 
erly dismissed. 

i.  Amendment  of  Record  After  Appeal.  After  an  appeal  perfected, 
an  amendment  of  the  record  of  the  judgment  appealed  from  to 
show  certain  facts  and  a  subsequent  amendment  whereby  such 
facts  were  eliminated  from  the  record,  held  to  have  accompliabed 
nothing  by  way  of  amendment 

8.  Journal  Entry:  Appeal.  The  mere  fact  that  in  a  journal  entry  a 
motion  sustained  was  described  as  "a  motion  to  dismiss  an  appeal 
because  not  taken  in  time"  held  not  sufficient  to  prevent  the  ap- 
pellate court  from  considering  whether  or  not  the  ruling  on  said 
motion  was  proper,  in  view  of  grounds  urged  therein,  but  not  re- 
cited in  said  Journal  entry. 

Rehearing  of  case  reported  in  53  Neb.  136.  Judgment 
helow  affirmed. 

Boehnier  d  liummons  and  W,  E.  8tt warty  for  plaintiff  in 
error. 

J.  H.  Broadi/y  contra. 

Ryan,  C. 

In  this  case  theiT  has  been  an  order  of  reversal  on  a 
memorandum  opinion  filed  December  21,  1897  (53  Neb. 
136).  On  motion  a  rehearing  was  allowed  and  the  case 
has  been  again  submitted  for  our  determination. 

The  transcript  shows  that,  as  against  the  estate  of 
Dora  Witte,  the  following  proceedings  were  had  in  the 
county  court  of  Lancaster  county  on  December  4,  1893: 
"The  claim  of  John  L.  Carson  filed  August  29,  1893,  is 
taken  up.  J.  H.  Broady  appears  as  attorney  for  claimant. 
Upon  consideration  of  the  agreement  of  parties  the  court 
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finds  that  Dora  Witte  executed  a  note  to  L.  Meyer  for 
$7,000  on  June  21,  1892;   that  the  same  was  assigned 
before  maturity  to  John  L.  Carson;   that  said  estate  is 
indebted  to  said  claimant  in  the  sum  of  seven  thousand 
three  hundred  twenty  and  33-100  dollars  ($7,320.33)  as 
principal  and  interest  on  said  note  to  date.     Wherefore 
said  claim  is  allowed  for  the  sum  of  $7,320.33,  with  inter- 
est thereon  from  date  until  paid.-'    A  transcript  of  the 
above  record  was  duly  filed  in  the  district  court  of  Lan- 
caster county  January. 4,  1894.     This  was  not  within 
thirty  days  from  the  allowance  of  the  claim,  which  was 
December  4, 1893.    But  it  is  now  insisted  that  the  admin- 
istratrix, not  being  required  to  give  bond,  could  appeal 
by  giving  notice  of  such  appeal  within  thirty  days  from 
the  date  of  the  allowance  of  the  claim,  and  that,  as  such 
a  notice  was  given  December  30,  1893,  the  time  for  filing 
the  transcript  in  the  district  court  did  not  expire  before 
January  13,  1894,  because  the  statute  gives  ten  days  to 
the  county  court  to  prepare  and  file  the  transcript  after 
due  notice  of  appeal.    This  contention  will  be  conceded 
for  the  pui  p()S( «  of  this  case,  and  from  this  concession  it 
results  that  the  appeal  must  be  treated  as  having  been 
taken  on  December  30,  1893,  the  date  of  notice  thereof. 
On  January  3,  1894,  a  motion  was  made  by  the  repre- 
sentative of  the  estate  of  Dora  Witte  to  amend  the  above 
record  of  the  county  court,  and  on  the  same  day  this 
motion  was  sustained.     The  effect  of  this  amendment 
was  that  the  amended  record  recited  that  the  hearing 
of  the  claim  of  December  4, 1893,  had  been  on  the  answer 
filed  by  the  administratrix  and  "upon  the  evidence  intro- 
duced."    On  February  20,  1894,  this  amendment,  upon 
motion  of  Carson,  was  set  aside,  so  that  the  record  of  the 
<!ounty  court  is  in  the  same  form  that  it  was  when,  as 
we  have  conceded  for  the  purposes  of  this  case,  the  ap- 
peal was  taken.     It  is  very  obvious  that  if  one  of  the 
amendments  made  after  appeal   is  good  the  other  is 
equally   so.     Neither  of  them   can,   therefore,   be   con- 
iiidered,  and  we  are  required  to  determine  this  case  as 
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though  no  amendment  of  the  record  in  the  county  court 
was  ever  attempted. 

A  judgment  on  the  agreement  of  parties  thereto  is 
binding  and  will  not  be  reversed  on  appeal.  {Ellis  t\ 
Early  7  Neb.  381;  Chamberlain  v.  Br  own  j  25  Neb.  434;. 
Norwegiaih  Plmc  Co.  v.  Bollman^  47  Neb.  186;  Weander  i\ 
Johnson,  42  Neb.  117.)  Against  the  application  of  the 
rule  just  invoked  plaintiff  in  error  urges  upon  our  con- 
sideration a  portion  of  the  language  of  the  order  of  the 
district  court  of  Lancaster  county,  which  order  is  as- 
sailed by  these  proceedings.  This  portion  of  said  order 
is  as  follows:  ^'This  cause  now  comes  on  to  be  heanl 
upon  the  motion  of  the  plaintiff  to  dismiss  the  appeal  in 
this  case  for  the  reason  that  the  said  appeal  was  not 
taken  within  the  time  prescribed  by  law,  and  is  submitted 
to  the  court,  on  due  consideration  whereof  the  court 
doth  sustain  said  motion."  It  is  argued  with  reference 
to  this  language  that  the  motion  was  sustained  by  the 
district  court  solely  because  the  appeal  was  not  takeu 
in  time.  Even  if  this  theory  was  correct  the  result  con* 
tended  for  might  not  necessarily  follow;  but  we  cannot 
consider  this  question,  for  it  is  not  presented.  In  the 
petition  in  error  the  recitation  with  regard  to  the  appeal 
not  being  taken  in  time  was  described  as  a  finding.  The 
order  sought  to  be  reviewed,  and  specifically  complained 
of  in  said  petition  in  error,  was  that  dismissing  the  ap- 
peal from  the  county  court  The  motion  sustained  i& 
in  the  record  and  best  speaks  for  itself.  The  reference 
to  it  in  the  journal  entry,  in  the  attempt  to  summarize  its 
objects,  was  futile,  in  so  far  as  the  effect  of  such  an  at- 
tempt ignored  the  contents  of  the  motion  itself.  The 
identification  could  just  as  properly  have  been  attempted 
by  a  reference  to  the  date  of  its  filing,  and  yet  a  mistake 
in  giving  the  date  of  filing  could  not  eliminate  a  portion 
of  the  motion.  It  might  lead  to  confusion  as  to  what 
particular  motion  was  under  consideration,  but  that 
question  does  not  arise,  for  it  is  conceded  that  the  motion 
passed  on  is  the  one  found  in  the  record  in  this  court. 
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One  of  the  grounds  of  this  motion  was  stated  in  thift 
language: 

"2.  The  transcript  from  the  county  court  shows  that 
the  judgment  sought  to  be  appealed  from  was  a  judg- 
ment by  agreement  of  parties,  and  that  the  claim  of  John 
L.  Carson,  appellee,  was  allowed  by  agreement  of  parties. 
•     *     *     for  which  reason  the  case  is  not  appealable." 

This  ground  was  well  taken  on  the  theory  of  plaintiff 
in  error  as  to  the  date  of  the  appeal  from  the  county 
court,  as  we  have  already  seen,  and  the  order  of  the  dis- 
trict court  on  this  motion  is  accordingly 

Affibmbd. 


Albion  National  Bank  v.  George  M.  Montgomebt 

ET  AL. 
FiLEB  Apbil  21, 1898.    No.  8009. 

1.  National  Banks:  Usury.  The  inhibition  contained  In  section  6197^ 
Revised  Statutes  U.  S.,  is  general  and  forbids  the  taking  of  usuri- 
ous interest  by  a  national  bank  from  an  artificial  as  well  es  from 
a  natural  person. 

1  Statutes:  Constbuction:  Penalties.  A  statutory  enactment  which 
provides  by  whom,  and  under  what  procedure,  a  penalty  previ- 
ously created  may  be  reoovered  is  not  a  penal  statute,  and  there 
exists  no  reason  for  a  requirement  that  it  be  strictly  construed. 

S.  National  Banks:  Action  fob  Usubt:  Parties.  The  right  to  recover 
double  the  amount  of  usury  paid  to  a  national  banking  association 
is,  by  section  5198,  Revised  Statutes  U.  8.,  conferred  as  well  upon 
artificial  as  upon  natural  persons. 

Error  from  the  district  court  of  Boone  county.    Tried 
below  before  Thompson,  J.    Affirmed. 

/.  A.  Pric€y  for  plaintiff  in  error. 

E.  O.  Tail  and  Montgomery  d  Holly  contra. 

llYAN,  O. 

In  this  case  there  was  a  judgment  on  a  verdict  against 
the  Albion  National  Bank  in  the  sum  of  |560.60.    In  the 
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petition  there  were  twenty-two  causes  of  action,  whieh 
were  tried,  and  each  of  these  was  for  double  the  amount 
of  interest  paid  to  the  bank  in  excess  of  ten  per  cent  per 
annum.  The  errors  assijjjned  in  the  motion  for  a  new 
trial  were  as  follows: 

"1.  The  verdict  is  not  sustained  by  suflScient  evidence. 

"2.  The  verdict  is  contrary  to  law. 

"3.  Errors  of  law  occurring  at  the  trial  duly  excepted 
to. 

"4.  The  verdict  is  contrary  to  the  instruction  asked  by 
defendant. 

"5.  The  court  erred  in  giving  the  instruction  given  by 
the  court  on  its  own  motion." 

Considering  these  in  the  inverse  order  of  the  statement 
of  them,  it  is  sufficient  to  say  as  to  the  final  assignment 
that  we  cannot  consider  it,  for  it  is  directed  to  a  single 
instruction  in  a  class  of  which  there  were  nine. 

The  instruction  asked  by  defc^ndant  was  to  the  effect 
that  the  taking  of  unlawful  interest  must  have  been  done 
^'knowingly/'  This  assignment,  therefore,  is  in  effect 
that  there  was  no  evidence  to  sustain  the  contention  that 
the  usurious  interest  was  intentionally  exacted,  Mr. 
Montgomery  testified  that  interest  was  paid,  as  agreed 
with  the  bank,  at  the  rate  of  one  per  cent  per  month. 
He  likewise  testified  as  to  several  payments  of  usurious 
interest  that  they  were  knowingly  received  by  the  bank. 
Aside  from  this,  his  description  of  the  uniform  rates  at 
which  interest  was  paid  to  the  bank  sufficiently  war- 
ranted the  jury  in  finding  that  this  uniformity  was  not 
attributable  to  either  accident  or  mistake  on  the  part 
of  its  officers. 

The  assignment  of  "errors  of  law  occurring  at  the  trial 
duly  excepted  to"  is  not  sufficiently  definite  to  challenge 
attention  to  any  particular  part  of  the  trial,  and  for  en- 
lightenment on  this  subject  we  must  resort  to  the  peti- 
tion in  error,  in  whieh  we  find  that  the  particular  error 
assigned  as  having  occurred  on  the  trial  was  the  over- 
ruling of  an  objection  to  the  introduction  of  any  evidence 
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against  the  bank  /or  the  reason  that  the  federal  statute, 
by  virtue  of  the  provisions  of  which  this  suit  was  brought, 
authorized  a  person,  but  not  a  partnership,  to  maintain 
such  an  action.    Section  5197  of  the  Revised  Statutes  of 
the  United  States  authorizes  the  taking  of  interest  al- 
lowed by  the  laws  of  the  state  or  territory  wherein  a 
national  bank  is  located,  but  forbids  taking  interest  in 
excess  of  such  rate.    In  the  section  immediately  follow- 
ing that  above  referred  to  there  are  the  following  pro- 
visions:   "In  case  the  greater  rate  of  interest  has  been 
paid,  the  person  by  whom  it  has  been  paid,  or  his  legal 
representatives,  may  recover  back,  in  an  action  in  the 
nature  of  an  action  of  debt,  twice  the  amount  of  the 
interest  thus  paid  from  the  association  taking  or  receiv- 
ing the  same."    It  is  argued  that  the  statute  under  con- 
sideration is  penal  in  its  nature;  that  it  therefore  should 
receive  a  strict  construction;  from  which  predicates  it 
would  of  necessity  result  that  only  a  natural  person 
could  sue  for  the  recovery  of  usurious  interest.     It  is 
observable  that  section  5197,  with  respect  to  the  exaction 
of  usury,  is  general  in  its  provisions  and  is  applicable  to 
all  national  banking  associations.    The  rule  that  penal 
statutes  must  be  strictly  construed  has  no  application 
to  this  inhibition,  for  national  banks  are  forbidden  to 
collect  interest  in  excess  of  the  legal  rate  from  either  an 
artificial  or  a  natural  person.     The  provisions  quoted 
from  section  5198  apply  to  a  national  bank  only  when  it 
has  already  violated  the  provisions  of  the  preceding  sec- 
tion, and  even  then  it  prescribes  how  a  penalty,  for  which 
it  has  rendered  itself  civilly  liable,  may  be  recovered. 
We  have  been  cited  to  no  adjudicated  case  holding  that 
under  such  circumstances,  where  a  statute  provides  that 
a  suit  may  be  brought  for  a  statutory  penalty  by  a  person, 
the  plaintiff  must  of  necessity  be  a  natural  person.    On 
the  other  hand,  we  have  found  that  the  cases  cited  by  the 
defendant  in  error  sustain  his  contention  that  the  per- 
son contemplated  may  be  artificial  ae  well  as  natural. 
(United  SItates  v.  Amedy^  11  Wheat.  [U.  S.]  391;   Commer' 
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vial  Bank  of  Manchester  v.  Nolany  7  How.  [MisB.]  508; 
Grand  Ovlf  Bank  v.  Archer ^  8  S.  &  M.  [Miss.]  151;  United 
States  V.  McGinniSj  1  Abb.  [U.  S.]  120;  Dickie  t>.  Boston 
it  A,  R.  Co.j  131  Mass.  516;  Brookhouse  v.  Union  R.  Oo;, 
132  Mass.  178.)  By  an  independent  search  we  have  found 
no  reason  for  doubting  the  correctness  of  the  position 
sustained  by  the  cases  just  cited,  and  we  therefore  con- 
clude that  the  above  quoted  provisions  of  the  federal 
statute  are  as  available  to  a  partnership  as  to  a  natural 
person. 

Incidentally  this  disposes  of  the  assignment  that  the 
verdict  was  contrary  to  law;  and,  with  respect  to  the  as- 
signment that  the  verdict  was  not  sustained  by  sufficient 
evidence,  it  would  be  unprofitable  to  state  it  in  detail. 
We  therefore  content  ourselves  with  the  general  obser- 
vation that  this  position  is  not  well  taken. 

The  judgment  of  the  district  court  is  accordingly 


Affirmed. 


Louis  Mendelssohn,  appellee,  v.  William  H.  Chuistie 

HT  AL.,  APPELLEES,  IMPLEADED  WITH  BRAD  D. 

Slaugh'Ter,  appellant. 

Filed  April  21, 1898.    No.  8007. 

MartgAges:  Foreclosure:  Deficiency  Judgment:  Bvidencis.  The 
evidence  in  this  case  examined,  and  found  influfflclent  to  Bustaln 
the  Judgment  of  the  district  court. 

Appeal  from  the  district  court  of  Douglas  county. 
Tried  below  before  Duffib,  J.     Reversed.  . 

L.  H.  Kent,  for  appellant. 

Eenn4^dy  &  Learned  and  C.  W.  Young ^  contra. 

Ryan,  0. 

The  record  submitted  in  this  case  begins  with  a  decree 
entered  in  the  district  court  of  Douglas  county  for  the 
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foreclosure  of  two  mortgages  made  by  William  H.  Chris- 
tie and  Sarah  M.  Christie,  each  securing  payment  of  a 
promissory  note  for  |5,000.  The  properi:y  by  this  decree 
required  to  be  sold  was  lots  8  and  9,  block  16,  in  Kountze 
Place,  an  addition  to  the  city  of  Omaha.  Brad  D. 
Slaughter  was  a  defendant  in  this  action,  and  in  the 
decree  aforesaid  it  was  found  that  about  April  15,  1891, 
he,  the  said  Slaughter,  for  a  good  and  sufficient  con- 
sideration, had  assumed  and  agreed  to  pay  the  amounts 
secured  by  said  mortgages.  This  decree  was  entered  Oc- 
tober 24,  1894.  At  the  same  term  of  court,  and  after 
the  entry  of  said  decree,  the  record  recites  that  this  cause 
came  on  to  be  heard  on  the  application  of  Brad  D. 
Slaughter  to  modify  the  decree  in  so  far  as  it  had  found 
him  personally  liable  for  the  mortgage  debt,  and  there- 
upon it  was  ordered  that  the  finding  of  such  personal 
liability  should  be  stricken  from  said  decree.  Following 
the  above  order  there  was  in  the  journal  entry  this  lan- 
guage: "It  is  further  ordered  and  decreed  that  the  ques- 
tion of  the  liability  of  the  defendant  Brad  D.  Slaughter 
for  said  debt  be  reserved  and  held  for  decision  on  such 
evidence  as  may  be  presented  by  the  parties  upon  a  mo- 
tion for  a  deficiency  judgment  herein."  After  the  above 
modification  of  the  terms  of  the  decree  there  was  issued 
an  order  of  sale,  under  which  the  mortgaged  property 
was  sold.  After  confirmation  of  the  sale  there  was  filed  a 
motion  for  a  deficiency  judgment  against  William  H. 
Christie,  Sarah  M.  Christie,  and  Brad  D.  Slaughter  in 
the  sum  of  |4,081,  the  amount  of  the  mortgage  debt  not 
satisfied  by  the  sale  previously  confirmed.  Upon  a  hear- 
ing of  this  motion  there  was  an  order  sustaining  it,  and, 
on  a  finding  that  Brad  D.  Slaughter  had  assumed  the 
payment  of  said  debt,  there  was  a  judgment  against  him 
for  the  amount  of  the  deficiency  above  recited,  with  in- 
terest thereon.  The  appeal  of  Brad  D.  Slaughter  i»  trom 
this  deficiency  judgment  against  him. 

The  appellee  Mendelssohn  in  the  first  place   coiitenAft 
that  there  can  be  no  review  of  the  correctne«8  of  iitie  iuAft- 


686  NEBRASKA  REPORTS.  [Vol.54 


Mendelflohn  y.  Chrlitto. 


ment  appealed  from  because  the  record  recites  that  the 
deficiency  judgment  was  rendered  upon  consideration 
of  the  pleadings  and  the  evidence  in  the  case,  and  as  there 
is  in  this  record  no  transcript  of  the  pleadings,  it  is  ar- 
gued that  it  is  presumable  that  in  the  petition  or  cross- 
petition  in  the  district  court  there  may  have  been  an 
averment  that  defendant  Slaughter  had  assumed  pay- 
ment, and  that  by  his  failure  to  controvert  this  allega- 
tion its  truth  was  admitted.  To  this  contention  it  is 
properto  answer  that  we  do  not  feel  justified  in  presum- 
ing that  there  may  have  been  in  the  petition  or  cross- 
petition  the  averments  indicated,  in  view  of  the  fact 
that  after  findings  in  the  decree  consistent  with  this  as- 
sumption these  findings,  on  the  simple  suggestion  of 
Slaughter,  were  stricken  out  and  it  was  thereupon  ex- 
pressly ordered  that  the  question  of  Slaughter's  liability 
should  be  determined  on  the  motion  for  a  deficiency  judg- 
ment against  him  when  it  afterwards  should  be  filed. 
Again  the  default  of  Slaughter  did  not  admit  any  defi- 
nite amount  to  be  due  from  him.  (Code  of  Civil  Procedure, 
sec.  134;  Camphell  t\  Brosius.  36  Neb.  792.)  By  these 
considerations  it  is  rendered  necessary  to  consider  the 
evidence  contained  in  the  bill  of  exceptions  in  determin- 
ing whether  or  not  Slaughter  was  properly  held  i>erson- 
ally  liable. 

In  the  deed  whereby  William  H.  Christie  and  wife 
conveyed  lots  8  and  9,  in  block  16,  Kountze  Place,  to 
Brad  D,  Slaughter  it  was  recited  that  the  conveyance 
was  subject  to  the  mortgages  above  referred  to,  and  these 
mortgages  were  excepted  from  the  covenant  against  in- 
cumbrances. This  deed  was  dated  April  18,  1891.  It 
was  preceded  by  a  written  agreement  of  date  April  15, 
1891,  whereby  the  terms  on  which  the  conveyance  to  be 
made  from  Christie  and  his  wife  to  Slaughter  were  de- 
fined between  said  Christie  and  said  Slaughter.  By 
this  agreement  an  exchange  of  real  property  was  pro- 
vided for  in  effect  as  follows:  Lots  8  and  9  aforesaid, 
owned  by  Christie,  were  valued  at  fl2,500  and  were  to  be 
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conveyed  to  Slaughter  free  from  incumbrance  except  the 
above  mortgages  for  security  of  $1 0,000,  and  even  of 
this  110,000  Slaughter  was  required  to  pay  f  1,000.  This 
$1,000,  it  seems  from  the  evidence,  he  at  once  paid.  All 
other  liens  than  the  balance  of  |9,000  on  lots  8  and  9 
were  to  be  paid  by  Christie.  In  consideration  of  the 
above  conveyance  to  him  Slaughter  agreed  to  convey  to 
Christie  lot  4,  block  34,  in  Kountze  Place,  at  a  valuation 
of  f 6,500,  subject  to  installments  of  unpaid  purchase- 
money  on  an  executory  contract  aggregating  $4,860  in 
amount.  Slaughter  was  also  to  pay  Christie  f800  in 
cash  and  from  the  evidence  it  seems  this  payment  was 
duly  made.  If  from  the  agreed  valuation  of  the  prop- 
erty to  be  conveyed  by  Christie,  $12,500,  there  is  deducted 
the  incumbrance  of  $10,000,  there  remained  what,  in 
common  parlance,  is  called  an  equity,  which  is  equal  to 
$2,500  in  value.  If  from  tlie  agreed  valuation  of  the 
property  to  be  conveyed  by  Slaughter,  $6,560,  there  is 
deducted  the  incumbrance  thereon,  $4,860,  there  is  found 
to  exist  a  so-called  equity  of  the  value  of  $1,700,  which, 
added  to  the  $800  cash  paid  by  Slaughter,  indicates  that 
these  parties  were  merely  exchanging  what  are  ordi- 
narily called  equities.  It  is  true  that  there  was  proof 
that  after  Slaughter  received  the  conveyance  of  lots  8 
and  9  he  paid  interest  and  taxes  thereon  as  they  became 
due,  but  this  was  perfectly  consistent  with  the  idea  that 
he  was  hoping  that  the  so-called  equity  might  some  day 
be  of  value  to  him.  On  each  note  secured  by  mortgage 
there  was  an  undated  memorandum  that  payments  of 
$500  would  be  received  by  the  payee  at  any  time,  but 
this  is  in  harmony  with  Slaughter's  theory.  When  the 
executory  contract  was  entered  into  he  agrei*d  to  make 
two  of  these  payments  at  once,  and  it  is  not  in  conflict 
with  this  theory  to  admit,  as  Slaughter  admitted  in  his 
testimony,  that  he  would  not  have  gone  into  an  agree- 
ment to  make  a  payment  of  a  part  of  a  note  before  its 
maturity  without  knowing  that  the  payee  would  receive 
it  when  tendered.    There  was  not  sufllcient  evidence  to 
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render  Slaughter  personally  liable  and  the  judgment  of 
the  district  court  is  therefore 

Reversed. 


Martin  B.  Atkins  v.  Charles  Sbelby. 

Filed  Apbil  21, 18M.    No.  8018. 

1.  Evidence:  Books  of  Aoooxtkt.  Under  section  346,  Code  of  Ciyll 
Procedure,  books  of  account  are  not  admissible,  unless  It  affirma- 
tively appears  that  the  essential  requirements  of  said  section  are 
compiled  with. 


S. :   Habmless  Ebbob.    The  admission  of  immaterial  eyldence 

from   which   no  prejudice  could   result   furnishes   no   sufficient 
ground  for  the  reversal  of  a  Judgment. 

Error  from  the  district  court  of  York  county.  Tried 
below  before  Bates,  J.    Affirmed. 

N.  V.  Harlan  and  Oilbert  Bros.,  for  plaintiff  in  error. 

F.  0.  Potoer,  contra. 

Ryan,  0. 

This  action  was  brought  in  the  district  court  of  York 
county  for  the  price  of  a  burial  case.  On  the  trial  the 
defendant  in  open  court  waived  all  matters  presented 
by  the  answer,  except  the  plea  of  payment.  There  was  a 
verdict  and  judgment  for  the  defendant 

Plaintiff  insists  that  it  was  erroneous  to  exclude  cer- 
tain books  of  account  and  a  bank  pass-book,  all  of  which, 
it  is  urged,  were  offered  for  the  purpose  of  rebutting  the 
fact  of  payment  In  argument  it  is  said  this  negative 
evidence  was  the  failure  of  each  of  the  books  to  show  a 
credit  which  would  have  appeared  had  the  payment  of 
f  80  in  currency  been  made,  as  was  testified  by  the  de- 
fendant. These  books  are  referred  to  in  the  bill  of  ex- 
ceptions as  Exhibit  A,  Exhibit  B,  etc.,  but  neither  of 
these  exhibits  is  attached  to  the  bill  of  exceptions,  nor 
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has  either  been  filed  in  the  court.  We  cannot,  therefore, 
determine  whether  or  not  they  show  a  continuous  deal- 
ing with  persons  generally,  or  several  items  of  charges 
at  different  times  against  the  same  party  in  the  same 
book,  and  this  showing  must  appear  by  the  book  offered 
to  render  it  admissible.  (Code  of  Civil  Procedure,  sec. 
346;  Amlcmon  r.  Bvqnaiiy  52  Neb.  387.)  The  charges  were 
not  verified  by  the  oath  of  the  party  or  clerk  who  made 
the  entries,  to  the  effect  that  they  were  believed  by  such 
author  of  the  entries  to  be  just  and  true,  neither  was 
there  a  sufficient  reason  given  why  this  verification  was 
not  made.  Compliance  with  the  requirements  was  in- 
dispensable to  entitle  plaintiff  to  the  introduction  of  his 
books  of  account  under  the  provisions  of  the  section 
above  cited.  For  either  of  these  reasons  the  proposed 
books  as  books  of  account  were  properly  rejected. 

To  excuse  his  inabilitj'  to  produce  a  receipted  bill  de 
fendant  was  permitted  to  show  that,  after  his  wife  re- 
turned home  with  said  receipted  bill,  defendant's  house- 
hold goods  and  papers  were  in  a  confused  condition, 
owing  to  the  removal  of  his  family  to  Ravenna,  then  in 
progress.  We  think  that  this  was  such  an  immaterial 
.matter  that  proof  of  it  might  well  have  been  dispensed 
with,  and  yet  we  cannot  see  how  proof  of  it  prejudiced 
plaintiff  in  any  way.  The  same  observation  may  be  made 
with  reference  to  proof  of  the  fact  that  defendant  had 
settled  with  Mr.  Wright,  who,  as  defendant's  agent,  had 
made  the  payments  to  plaintiff,  according  to  the  theory 
of  the  defendant.  When  it  was  further  proposed  to  show 
that  this  particular  payment  w^as  allowed  as  a  credit  in 
the  settlement  between  Wright  and  defendant,  this  evi- 
dence was  excluded,  and  thereby  what  might  have  been 
prejudicial  error  was  avoided.  There  are  complaints  of 
testimonv  of  certain  conversations  between  defendant's 
wife  and  Mr.  Wright,  with  reference  to  what  was  said 
and  done,  just  before  and  just  after  the  alleged  pay- 
ment was  made.  There  was  no  objection  to  very  much 
of  this  testimony,  and  a  considerable  portion  of  it  was 
48 
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jxiven  in  a  narrative  in  connection  with  matters  which 
were  material.  There  was  none  of  it  which  was  material 
admitted  over  defendant's  objection. 

In  the  cross-examination  of  plaintiff  he  was  asked  if 
his  books  had  not  failed  to  show  a  payment  which  had 
been  made  by  one  John  Walker.  It  is  urged,  with  a  con- 
siderable deforce  of  plausibility,  that  this  should  not  have 
been  permitted,  especially  as  the  books  had  been  ex- 
cluded. In  his  direct  examination  plaintiff  had  testified 
that  his  books  showed  all  moneys  received,  and  the  bank 
book  showed  all  deposited  each  day,  and  that  in  neither 
did  this  item  appear.  It  was  to  meet  the  claim  that  any 
payment  actually  made  would  appear  on  his  books  that 
the  question  with  reference  to  the  failure  to  show  the 
credit  in  favor  of  Mr.  Walker  was  asked.  In  answer  to 
this  question  plaintiff  said  that  he  could  not  siiy  whether 
Mr.  Walker's  credit  was  omitted  or  not  without  lookinj): 
at  the  books,  but  that,  if  permitted  to  use  the  books,  he 
could  make  the  matter  very  plain.  He  said  the  ci^dit 
was  on  the  books  in  plain  flexures,  though  such  figures 
had  not  been  made  by  himself.  We  cannot  say  that 
plaintiff  was  prejudiced  by  this  line  of  examination, 
though  the  evidence  itself  seems  immaterial. 

There  is  found  no  error  in  the  record  and  the  judgment 
of  the  district  court  is 

Affirmed. 


W1L1.1AM  T.  Powell  et  al.  v.  William  Binnby,  Jr. 

Filed  April  21, 1898.    No.  8011. 

Contract  to  Sell  Realty:  Memorandum  of  Agent:  Construction: 
Specific  Performance.  In  view  of  the  facts  that  a  real  estate 
broker  gave  a  memorandum  in  writing  to  one  who  thereon  claims 
rights  as  a  purchaser  of  real  property,  in  wliich  memorandum  It 
was  recited  that  the  proposed  sale  was  subject  to  the  approval 
of  the  owner  of  the  real  property,  and  that  from  the  entire  evi- 
dence adduced  in  the  case  it  was  shown  that  there  was  a  prompt 
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dieapproval  of  said  terms  when  submitted  to  the  owner  o<  the 
real  property,  it  Is  held  that  the  district  court  properly  instructed 
the  Jury  to  return  a  verdict  against  said  claimant. 

Erkor  from  the  district  court  of  Wayne  county.  Tried 
below  before  Robinson,  J,    Affirmed. 

Mcyish  d  Oleson  and  A.  A.  Welch,  for  plaintiffs  in  error. 

Frank  M.  Northrop  and  Northrop  &  Burdicky  contra. 

Ryan,  O. 

William  Binney,  by  an  ejectment  suit  m  the  district 
court  of  Wayne  county,  sought  to  recover  from  William 
T.  and  E.  C.  Powell  the  possession  of  the  north  half  of  the 
northwest  quarter  of  section  31,  in  township  25  north, 
range  5  east,  6th  principal  meridian,  together  with  the 
rental  value  of  the  same  during  the  time  the  possession 
thereof  had  been  held  by  defendants.  There  was  a  per- 
emptory instruction  to  find  for  plaintiff  and  a  judgment 
accordingly.  The  questions  urged  in  these  proceedings 
arose  upon  the  answer,  whereby  the  defendants,  con.sti- 
tuting  the  partnership  firm  of  Powell  Bros.,  sought  to 
enforce  the  performance  of  an  alleged  written  contract, 
by  the  terms  of  which,  as  they  alleged,  plaintiff  was 
bound  to  convey  the  above  described  real  property  upon 
payment  to  him  of  the  balance  of  the  purchase  price. 
There  was  a  tender  of  this  alleged  balance  and  a  prayer 
for  a  specific  performance.  By  reply  issues  were  joined 
on  the  affirmative  allegations  of  the  answer.  William 
Binney,  during  the  whole  time  in  which  the  transactions 
which  are  involved  in  this  case  were  taking  place,  was 
a  resident  of  the  state  of  Rhode  Island.  For  the  manage- 
ment of  his  land  in  Iowa  and  Nebraska,  of  which  he  was 
the  owner  of  several  tracts,  he  had  in  his  employ  the 
partnership  firm  of  Oilman,  Son  &  Co.  of  the  city  of  New 
York.  This  firm  had  a  correspondent  in  Sioux  City,  Iowa, 
through  whom  it  transacted  its  business  in  disposing  of 
real  property  situated  in  Iowa  and  Nebraska.    The  name 
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of  this  correspondent  was  D.  T.  Gilman.  It  appears  from 
the  evidence  that  D.  T.  Gilman  intrusted  the  partnership 
firm  of  Bressler  &  Dearborn  with  the  transaction  of  cer- 
tain real  estate  business  in  Wayne  county,  Nebraska. 
September  1,  1891,  D.  T.  Gilman  wrote  Gilman,  Son  & 
Co.  as  follows:  "I  can  sell  to  T.  J.  Keams  N.  i,  SW.  i 
and  SW.  i,  SW.  i,  31,  25,  5  E.,  459  and  460,  C.  R.  G.,  in 
Wayne  county,  Nebraska,  at  ?17  per  acre,  if  you  will 
accept  cash  payment  of  ?140  and  wait  till  Jan.  1,  '92,  for 
balance  of  cash  payment.  We  would  not  expect  contract 
till  Jan.  1."  September  8, 1891,  Gilman,  Son  &  Co.  wrote 
a  letter  to  D.  T.  Gilman  in  which  was  this  language:  "We 
will  sell  at  $17  tracts  459,  460,  C.  R.  G.,  on  terms  named 
by  you."  October  7,  1891,  John  T.  Bressler,  for  the  firm 
of  Bressler  &  Dearborn,  wrote  to  D.  T.  Gilman  as  follows: 
"Kearns  has  failed  to  come  to  time  on  buying  N.  ^  and 
SW.  i  of  NW.  31,  25,  5,  so  we  have  sold  the  same  to  W.  T. 
Powell  and  E.  C.  Powell  on  the  following  terms:  f200 
cash;  |400  and  interest  on  the  whole  amount  from  Jan. 
1st,  1892;  1500  Jan.  1,  '93;  ?500  Jan.  1st,  1894,  and  |500 
Jan  1st,  1895.  We  inclose  herewith  ck.  for  f  170,  the  cash 
payment  less  one-half  fees,  ?30."  October  14, 1891,  D.  T. 
Gilman  wrote  John  T.  Bressler  thus:  "Yours  of  7th  is  at 
hand  as  to  sale  of  N.  i  N W.  31  and  SW,  i  N W.  i  31,  25,  5, 
to  W.  T.  Powell  and  E.  C.  Powell.  I  take  it  we  are  to 
receipt  for  the  ?200  till  Jany.  1, 1892,  as  a  forfeit  only  and 
make  cont  only  if  the  f400  and  int.  are  promptly  paid." 
Two  members  of  the  firm  of  Gilman,  Son  &  Co.  wer^ 
examined  as  witnesses,  as  was  also  the  plaintiff  William 
Binney,  and  by  the  testimony  of  all  three  it  was  shown, 
without  question,  that  the  firm  of  Gilman,  Son  &  Co.  wag 
never  authorized  to  fix  prices  on  the  real  property  under 
its  management.  From  the  correspondence  above 
quoted  it  is  very  evident  that  D.  T.  Gilman  and  the  firm 
of  Bressler  &  Dearborn  acted  on  the  assumption  that  any 
proposed  sale  must  be  approved  to  render  it  binding  on 
William  Binney.  It  is  unnecessary  to  describe  more 
fully  the  powers  of  these  agents  for  a  reason  which  will 
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be  apparent  from  an  examination  of  the  memorandum 
given  Powell  Brothers  and  upon  which  their  claim  for 
relief  was  based,  which  memorandum  was  in  this  lan- 
guage: 

"Wayne,  Nbbr.,  October  6, 1891. 
"Keceived  from  Powell  Bros,  two  hundi*ed  dollars,  cash 
payment  on  N.  ^  and  SW.  i  of  NW.  i  of  sec.  31,  Tp.  25,  R. 
5  E.,  Wayne  Co.,  sold  him  this  day  on  following  terms: 
Cash  as  above  |200;  Jan.  1st,  1892,  |400  and  interest  to 
that  date;  Jan.  1893,  $500  int.;  Jan.  1st,  1891,  |500  and 
int.,  and  Jan.  1st,  1895,  ?500  and  int     All  payments  to 

draw  interest  at  8  per  cent     Subject  to  approval  of  own- 
ers. 
"$200.  Bressler  &  Dearborn." 

There  was  evidence  tending  to  show  that  this  offer  was 
rejected  by  Binney,  for  there  was  proof  that  the  above 
described  $200,  together  with  $409,  afterwards  collected 
and  forwarded  by  Bressler  &  Dearborn,  were  returned 
to  the  firm  last  named  between  February  2  and  February 
10,  1892.  On  the  date  last  named  this  money  was  sent 
to  Powell  Bros.,  but  the  letter  containing  the  remittance 
came  back  unopened  to  Bressler  &  Dearborn.  This 
money  was  then  sent  to  a  bank  at  Wisner  to  be  returned 
to  Powell  Bi-os.,  but  the  members  of  that  firm, on  the  trial, 
denied  having  received  it.  There  was  complaint  in  argu- 
ment of  a  ruling  which  permitted  the  introduction  of  tes- 
timony that  the  wife  of  one  of  the  members  of  the  firm  of 
Powell  Bros,  was  notified  that  the  proposed  sale  had  been 
disapproved.  In  view  of  the  fact  that  the  memorandum, 
upon  which  the  firm  of  Powell  Bros,  predicates  its  claim, 
recited  that  the  proposed  sale  was  subject  to  the  approval 
of  the  owner  we  cannot  see  that  there  was  any  impro- 
priety in  showing  what  efforts  Bressler  &  Dearborn  made 
use  of  to  apprise  Powell  Bros,  of  the  rejection  of  the 
offer  made  to  the  owner.  It  is  not  as  though  there  was  a 
consummated  bargain  of  which  one  party  sought  a  re- 
scission. It  was  a  mere  inchoate  contract  dependent 
upon  acceptance  to  render  it  binding  and  the  burden  of 
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showing  such  acceptance  was  on  Powell  Bros.  In  this 
there  was  not  only  a  failure,  but  there  was  affinnativo 
proof  of  a  prompt  rejection  of  the  terms  proposed.  The 
district  court  therefore,  in  view  of  the  undisputed  facts, 
very  properly  directed  a  verdict  for  plaintiff,  and  its  judg- 
ment is  accordingly 

Affirmed. 


William  T.  Powell  bt  al.  v.  Horace  Binney. 

Filed  Apbil  21, 1898.    No.  8010. 

Contract  to  SeU  Bealty:   Memorandui£   of  Aqent:    Coxstbl^ction: 
Specific  Performance. 

• 

Error  from  the  district  court  of  Wayne  county. 
Tried  below  before  Robinson,  J.    Affirmed. 

McNuh  d  Oleson  and  A.  A.  Welch,  for  plaintiffs  in  error. 

Frank  M,  Northrop  and  Northrop  d  Burdick,  contra, 

Eyan,  C. 

There  was  a  stipulation  in  this  case  that  the  same  dis- 
position should  be  made  of  this  case  as  of  No.  8011  (54 
Neb.  690),  and  accordingly  the  judgment  herein  is 

Affirmed. 


Elizabeth  Fellers,  appellant,  v.  Llewellyn  Fel- 
lers ET  AL.,  APPELLEES. 

Filed  April  21, 1898.    No.  8049. 

1.  Antenuptial  Contracts:  Release  of  Doweb.  The  manner  In  which 
do^er  may  be  barrt^d  by  an  antenuptiad  amanfi^emeat  between  the 
parties  concerned  Is  regulated  by  statute,  and  In  the  absence  of 
any  oonftravenlng;  equkable  considerations  the  method  prescribed 
by  statute  is  exclusive. 
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2, :    :   Wills.    An  alleged   antenuptial  contract  whereby 

each  party  agreed  to  claim  no  interest  in  the  property  of  the  other 
after  marriage,  and  by  which  the  proposed  husband  was  required 
a£ter  the  making  of  the  antemuptial  contract  to  make  his  will  in 
such  terms  that  his  intended  wife,  thereunder,  would  be  entitled 
to  a  certain  estate  in  his  real  property,  held  to  be  an  entirety ;  that 
the  two  above  provisions  were  interdependent,  and  that,  therefore, 
the  alleged  antenuptial  agreement  was  but  an  executory  contract, 
which,  In  view  of  the  statute  prescribing  the  method  of  barring 
dower  in  this  state,  is  unenforceable. 

Appeal  from  the  district  court  of  Pawnee  county. 
Heard  below  before  Babcook,  J.    Reversed. 

Lindsay  &  Raper  and  Francis  Martin^  for  appellant. 

• 

References:  Brandaii  v.  Dawson,  51  Mo.  App.  237;  Noel 
V.  NoeU  1  Clarke  [la.]  423;  WilUainson  t\  \VilHanison,  4 
Clark  [la.]  279;  Taylor  v.  Riggs,  1  Pet.  [U.  S.]  591;  El- 
v:ell  V.  Waller,  52  la.  25(5;  Fries  v.  Griffin,  17  So.  Rep. 
[Fla.]  66;  Bragg  t\  (kddes,  93  111.  60;  Dennis  v.  Barber,  6 
S.  &  R.  [Pa.]  425. 

J,  H,  Broody  and  Story  d  Story,  contra. 

References :  Hafer  v.  Hafer,  33  Kan.  449 ;  McNutt  v.  Mc- 
Nvtt,  2  L.  R.  A.  [lud.]  372;  Johnson  v.  Huhhell  66  Am. 
Dee.  [N.  J.]  773;  Tanfs  Appeal,  40  Am.  Rep.  [Pa.]  646; 
EdAcards  v.  Martin,  39  111.  App.  145;  Kesler's  Estate,  143 
Pa.  St.  386;  Johnson  t?.  McCtie,  34  Pa.  St.  180;  Smith  v.  Tuit, 
127  Pa.  St.  341;  Carmichael  v.  Cannichael  72  Mich.  85; 
Ragsdale  v,  Barnett,  5  Chicago  L.  J.  [Ind.]  442;  Mintier  v. 
M in  tier,  28  O.  St.  307;  Johnston  v.  Spi<'er,  107  N.  Y.  185. 

Ryan,  C. 

This  action  was  one  for  an  assignment  of  the  dower 
interest  of  Elizabeth  Fellers  in  the  estate  of  her  hus- 
band who  had  died  leaving  a  will  whereby  the  share  of 
the  said  widow  in  said  estate  had  been  limited  to  the  ust* 
of  the  homestead  during  her  lifetime  and  a  life  estate  of 
one-seventh  of  the  residue.    At  the  trial  in  the  district 
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court  of  Pawnee  county  there  was  a  finding  adverse  to 
the  widow,  whereupon  her  action  was  dismissed  by  the 
court  at  her  costs. 

The  judgment  of  the  district  court  was  based  upon  an 
alleged  antenuptial  contract  in  writing  entered  into  by 
Andrew  Fellers  and  Mrs.  Elizabeth  Wheaton  about 
January  27,  1890.  This  contract  was  not  produced  and 
its  existence  was  denied  most  emphatically  by  Mrs.  Fel- 
lers. There  were  only  two  witnesses  who  testified  to 
ever  having  seen  a  contract  of  the  nature  indicated. 
One  of  these  was  Frank  Goudy,  who  testified  that  on  a 
typewriter  he  wrote  the  terms  of  the  contract  in  accord- 
ance  with  the  directions  of  his  father,  J.  K.  Goudy. 
Frank  described  these  terms  as  being  in  effect  that 
neither  party  to  it,  after  they  were  married,  would  claim 
any  interest  in  the  property  of  the  other,  but  he  did  not 
see  it  signed  or  have  any  knowledge  that  it  ever  was  exe- 
cuted. J.  K.  Goudy  was  an  attorney  at  law  at  Pawnee 
City  in  January,  1890.  His  description  of  the  making 
'of  the  antenuptial  contract  wds  as  follows:  "They  [An- 
drew Fellers  and  Elizabeth  Wheaton]  afterward  came 
in  together  and  made  an  agi-eement  in  regard  to  these 
matters,  which  agreement  was  reduced  to  writing  by  my- 
self and  was  read  over  by  each  of  them  or  read  to  both 
of  them  by  me  and  was  duly  executed  by  them.  •  •  ♦ 
As  I  have  already  said,  the  contract  was  signed  by  those 
parties  and  was  acknowledged  by  them  both  and  was  de- 
livered on  the  same  day — the  27th  day  of  January,  1890. 
*  •  •  Each  of  these  pei'sons  had  children  by  former 
marriage.  Each  of  them  also  claimed  to  own  property 
in  their  own  right.  Their  desire  was  for  each,  after  the 
marriage,  to  hold  and  keep  the  same  and  control  the  right 
of  disposition  of  their  respective  properties  as  they  would 
have  done  if  they  remained  sole.  So  it  was  agreed,  and 
so  the  contract  provided,  that  each  of  them  should  have 
and  retain  the  right  to  dispose  of  the  property  belongings 
to  them  as  if  they  were  sole  and  unmarried;  that  Andrew 
Fellers  was  to  acquire  no  interest  in  Mrs.  Wheaton's. 
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property,  and  Mrs.  Wheaton,  after  marriage,  was  to  sue- 
quire  no  right  or  interest  in  Mr.  Feller's  property;  that  a 
will  should  be  executed  by  Mr.  Fellers  containing  certain 
provisions  which  are  set  up  in  the  will  itself."  With 
reference  to  the  making  of  this  will  Mr.  Goudy  testified: 
"I  cannot  state  anything  about  the  date  of  the  will  any 
further  than  I  have  testified  as  shown  by  the  entry  of  th.» 
cash  received  for  drawing  it,  which  is  the  31st  of  July^ 
1890.  The  will  may  have  been  drawn  prior  to  this  and 
simply  the  payment  of  it  entered  here  at  the  time  it  was 
executed  and  delivered."  The  defendants  offered  the 
will  in  evidence,  and  as  it  bore  date  July  31,  1890,  that 
must  be  accepted  as  the  date  of  its  execution.  From  this 
testimony  there  can  be  but  one  conclusion,  and  that  is 
that  the  so-called  antenuptial  agreement  testified  to  by 
Mr.  Groudy  was  at  most  but  an  executory  contract  on  the 
part  of  Mr.  Fellers,  to  become  complete  when  Mr.  Fellern 
should  execute  a  will  containing  certain  conditions,  and 
that  in  fact  this  will  was  made  July  31,  1890.  But  in 
this  connection  it  is  a  very  important  circumstance  that 
intermediate  between  January  27,  1890,  and  July  31, 
1890,  to-wit,  on  February  5,  1890,  Andrew  Fellers  and 
Elizabeth  Wheaton  were  married.  He  died  on  Decem- 
ber 5,  1892.  In  view  of  the  holding  of  this  court  with 
reference  to  the  disability  of  a  mamed  woman,  interest- 
ing questions  might  arise  as  to  the  power  of  Mrs.  Fellern 
to  consummate  any  agreement  with  her  husband  after 
their  marriage,  but  we  are  relieved  from  any  considera- 
tions of  this  class  by  others  which  cannot  be  passed  over. 

The  portion  of  chapter  23,  Compiled  Statutes,  which 
pertains  to  the  subject  under  consideration  is  embraced 
within  the  following  sections  thereof,  to-wit: 

"Sec.  12.  A  married  woman  residing  within  this  state 
may  bar  her  right  of  dower  in  any  estate  conveyed  by  her 
husband,  or. by  his  guardian  if  he  be  a  minor,  by  joining 
in  a  deed  of  conveyance,  and  acknowledging  the  same  as 
prescribed  by  law,  or  by  joining  with  her  husband  in  a 
subsequent  deed  acknowledged  in  like  manner. 
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"Sec.  13.  A  woman  may  also  be  barred  of  her  dower  in 
all  the  lands  of  lier  husband  by  jointure  settled  on  her, 
with  her  assent,  before  the  marriage,  provided  such  joint- 
ure consists  of  a  freehold  estate  in  lands  for  the  life  of 
the  wife  at  least,  to  take  effect,  in  possession  or  profit, 
immediately  on  the  death  of  the  husband. 

''Sec.  14.  Such  assent  shall  be  expressed,  if  the  woman 
be  of  full  age,  by  her  becoming  a  party  to  the  convey- 
ance by  which  it  is  settled,  and  if  she  be  under  age,  by 
her  joining  with  her  father  or  guardian  in  such  convey- 
ance. 

''Sec.  15.  Any  pecuniary  provision  that  shall  be  made 
for  the  benefit  of  an  intended  wife,  and  in  lieu  of  dower, 
shall,  if  assented  to  as  provided  in  the  preceding  section, 
bar  her  right  of  dower  in  all  the  lands  of  her  husband. 

''Sec.  16.  If  any  such  jointure  or  pecuniary  provision 
be  made  before  marriage,  and  without  the  assent  of  the 
intended  wife,  or  if  it  be  made  after  marriage,  she  shall 
make  her  election  before  the  death  of  her  husband, 
whether  she  will  take  such  jointure  or  pecuniary  pro- 
vision, or  be  endowed  of  the  lands  of  her  husband;  but 
she  shall  not  be  entitled  to  both. 

"Sec.  17.  If  any  lands  be  devised  to  a  woman,  or  other 
provisions  be  made  for  her  in  the  will  of  her  hu^bdnd,  she 
shall  make  her  election  whether  she  will  take  the  lands 
so  devised  or  the  provision  so  made,  or  whether  she  will 
be  endowed  of  the  lands  of  her  husband;  but  she  shall 
not  be  entitled  to  both,  unless  it  plainly  appears  by  the 
will  to  have  been  so  intended  by  the  testator, 

"Sec.  18.  When  a  widow  shall  be  entitled  to  an  elec- 
tion under  either  of  the  two  preceding  sections,  she  shall 
be  deemed  to  have  elected  to  take  such  jointure,  devise, 
or  other  provision,  unless  T\ithin  one  year  after  the  death 
of  her  husband  she  shall  commence  proceedings  for  the 
assignment  or  recovery  of  her  dower." 

The  word  "jointure,"  as  it  is  employed  in  the  above 
quotation,  signifies  "An  estate  or  property  settled  on  a 
woman  in  consideration  of  marriage  and  to  be  enjoyed 
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by  her  after  her  husband's  decease."  (Century  Dic- 
tionary, title,  "Jointure.")  To  same  effect  is  the  defini- 
tion of  this  woi^d  in  Anderson's  Dictionary  of  Law, 
Black's  Law  Dictionary,  and  Rapalje  &  Lawrence's  Law 
Dictionary,  as  such  word  is  used  in  the  sections  at^ove 
quoted.  As  we  are  dealing  with  nothing  but  real  estate 
in  this  case  it  is  unnecessary  to  comprehend  in  this  dis- 
cussion the  statutory  provisions  quoted  with  reference 
to  pecuniary  provisions  in  lieu  of  dower.  The  testimony 
of  Mr.  Ooudy  was  that  there  was  an  antenuptial  agree- 
ment that  neither  contracting  party,  after  marriage, 
should  have  any  interest  in  the  property  of  the  other  and 
that  3Ir.  Fellers  thereafter  should  make  a  will  containing 
certain  provisions,  which  provisions  were  afterwards  in- 
corporated in  his  will.  With  reference  to  barring  the 
dower  right  of  a  woman  before  marriage  the  statutory 
provisions  quoted  require  this  to  be  effected  by  a  jointure 
settled  on  her,  with  her  assent,  before  the  marriage.  As 
the  contract  drawn  by  Mr.  Goudy  was  an  entirety,  the 
provision  that  neither  party  was  to  claim  any  interest 
in  the  property  of  the  other  cannot  be  segregated  and 
enforced  as  an  independent  covenant  by  both.  The  ob- 
ject of  this  arrangement  was  to  settle  the  rights  of  the 
parties  and  this  confessedly  did  not  admit  of  treating 
the  contract  as  containing  provisions  independent  of 
each  other.  The  provision  that  each  party  should  claim 
no  interest  in  the  property  of  the  other  must  therefore 
depend  upon  the  validity  of  the  contract  as  a  whole.  It 
is  very  clear  that  an  agreement  to  provide  for  a  wife  by 
a  will  which  in  fact  was  not  made  until  after  the  mar- 
riage had  been  consummated  falls  very  far  short  of  the 
above  statutory  requirement.  The  assent  of  this  pro- 
posed wife  was  required  to  be  expressed  to  the  terms  ex- 
pressed in  the  antenuptial  contract  by  becoming  a  party 
to  the  conveyance  by  which  the  jointure  was  settled.  As 
the  testimony  of  Mr.  Goudy  was  that  there  was  not  a 
present  settlement  of  a  jointure,  but  an  agreement  that 
the  will  of  Mr.  Fellers  in  future  should  be  made  contain- 
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ing  certain  provisions  for  the  benefit  of  his  intended  wife, 
it  was  clearly  impossible  that  she  could  become  a  party 
to  the  conveyance,  even  though  the  will  should  be  deemed 
to  be  a  conveyance.  The  antenuptial  agreement  testified 
to  by  Mr.  Gondy  as  having  been  entered  into  January  27," 
1890,  was  not  effective  to  bar  the  dower  right  of  Mrs. 
Fellers,  which  came  into  existence  by  virtue  of  a  mar- 
riage subsequently  consummated.  If  the  will  is  relied 
upon  as  being  a  consummation  of  the  antenuptial  con- 
tract, its  inadequacy  as  a  bar  to  the  dower  right  of  appel- 
lant is  obvious,  for  the  statute  prescribes  tliat  the  dower 
right  of  a  married  woman  shall  be  barred  by  a  deed  of 
conveyance  in  which  she  shall  join  with  her  husband. 

We  have  not  considered  the  testimony  of  witnesses 
other  than  J.  K.  Goudy  and  his  son  Frank,  for  the  reason 
that,  in  our  view,  the  statute  which  defines  the  right  of 
dower  of  a  married  woman  also  provides  how  that  dower 
may  be  barred.  The  testimony  by  which  it  was  sought 
to  be  shown  how  Mrs.  Fellers  understood  the  terms  of 
the  antenuptial  contract,  and  the  absence  of  her  dower 
right  measured  thereby,  was  immaterial.  The  wisdom 
of  the  statutory  provisions  which  guard  against  the  con- 
sideration of  evidence  of  this  unsatisfactory  and  usually 
conflicting  character  is  illustrated  by  the  history  of  this 
case.  If  Mr.  Fellers,  before  his  marriage,  desired  to 
agree  with  his  proposed  wife  as  to  her  relinquishment 
of  her  right  of  dower  in  his  property,  the  statute  defined 
very  clearly  how  that  purpose  might  be  accomplished. 
The  same  considerations  of  public  policy  which  justified 
the  enactment  of  the  statute  of  frauds  justified  the  pro- 
visions of  our  statute  prescribing  the  manner  in  which 
dower  must  be  barred. 

Appellees,  in  argument,  attempted  to  bring  this  case 
within  the  operation  of  equitable  considerations,  but  in 
this,  we  think,  they  were  quite  unsuccessful.  There  was 
nothing  in  the  evidence  to  show  that  the  wife,  by  virtue 
of  the  original  antenuptial  contract,  received  any  prop- 
erty whatever.    By  the  terms  of  the  will  of  her  husband 
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she  waB  entitled  to  possession  of  the  homestead,  but  to 
no  other  property  of  his,  until  the  payment  of  his  debts 
had  been  made  in  full,  and  then  her  share  was  a  life  es- 
tate in  one-seventh  of  the  residue.  The  statute  gave  her 
the  right  to  occupy  the  dwelling-house  of  her  husband 
so  long  as  she  remained  his  widow  (Compiled  Statutes 
ch.  23,  sec.  22),  and  the  recognition  of  this  right  in  the 
will  did  not  equitably  estop  her  to  claim  other  righto 
conferred  on  her  by  statute.  In  any  event,  such  rights 
B&  she  acquired  under  and  by  virtue  of  the  will  after  it 
had  been  probated  could  not  be  deemed  to  be  under  a 
contract  then  made  with  her  husband.  There  was,  there- 
fore, no  ground  upon  which  could  be  raised  an  equitable 
estoppel  against  her.  The  circumstances  called  for  th<' 
application  of  no  equitable  or  other  rules  than  those  pre- 
scribed by  the  statute  above  quoted.  The  judgment  of 
the  district  court  is  reversed  and  this  cause  is  remande  I 
for  further  proceedings  not  inconsistent  with  the  views 
above  expressed.  • 

Reversed  and  remanded. 
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John  A.  Van  Pelt  et  al.,  appellees,  v.  William  A.  |  ss  ^ 

Gardner  bt  al.,  appellants. 

Filed  Apbil  21, 1898.    No.  7928. 

1.  Corporations:  Rights  of  Creditobs:  Liability  of  Stockholders: 
TuiE  Action  Accrues.  A  corporation  creditor's  cause  of  action 
against  the  stockholders  thereof,  to  subject  their  unpaid  stock 
subscriptions  to  the  payment  of  his  debt,  accrues  when  the  exact 
amount  justly  due  the  creditors  from  the  corporation  has  been 
ascertained  and  the  corporate  property  exhausted.  (Constitution, 
art.  11,  sec.  4,  under  Miscellaneous  Corporations.) 

1 :  :  :  .    Within  the  meaning  of  said  section 

of  th«  constitution,  the  exact  amount  Justly  due  has  been  ascer- 
tained when  the  creditor's  claim  against  the  corporation  has  been 
reduced  to  judgment;  and  the  corporaite  property  has  been  ex- 
hausted when  execution  issued  on  snoh  judgment  has  been  duly 
returned  unsatisfied. 
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3. :  :  :  Pabttes  to  Action.    To  such  a  suit  the  cor- 
poration is  not  a  necessary  parly. 

4.  :  :  .    A  provision  in  the  charter  of  a  corporation 

organized  under  the  laws  of  this  state  which  provides  that  the 
private  property  of  a  stockholder  shall  not  be  liable  for  the  debts 
of  the  corporation  is  void,  in  so  far  as  it  attempts  to  exempt  the 
stockholder  from  liability — ^for  hie  unpaid  stock  subscription — for 
the  payment  of  corporate  debts. 

6. : :   :   Repeal  of  Statute.    Section  2  of  an  act 

passed  February  18,  1873,  entitled  "Homestead  Associations,"  be- 
ing section  146,  chapter  16,  Compiled  Statutes  1897,  was  repealed 
by  the  adoption  of  section  4,  article  11,  Constitution  1875,  under 
Miscellaneous  Corporations. 


tt.  :  :  :   Constitutional  Law.    The  present  oonsti- 

tutlon  not  only  determines  what  the  liability  of  a  stockholder  in 
a  corporation,  for  the  corporate  debts  thereof,  shall  be,  but  it 
limits  this  liability,  and  it  is  not  within  the  power  of  the  legis- 
lature to  extend  it. 

7. :  :  .  The  liability  of  a  stock  subscriber,  for  cor- 
porate debts,  except  he  be  a  stock  subscriber  of  a  banking  corpora- 
tion, is  limited  to  the  amount  of  his  unpaid  stock  subscription. 

8. :  :  :  Contribution.  As  between  the  stock  sub- 
scribers and  the  creditors  of  a  corporation,  each  stock  subscriber 
is  liable  to  the  extent  of  his  unpaid  stock  subscription.  As  be- 
tween themselves,  each  stock  subscriber  is  liable  for  his  propor- 
tionate share  of  the  corporate  debts,  and  one  stock  subscriber 
who  has  been  compelled  to  pay  more  than  his  proportionate  share 
may  sue  his  co-subscribers  for  contribution. 


•• ;  •  :  Actions:  Parties.  One  creditor  of  a  cor- 
poration oannot  maintain  an  action  in  his  own  name  and  for  his 
own  benefit  against  the  debtor  stock  subscril)ers  of  a  corporation; 
but,  to  subject  unpaid  stock  subscriptions  to  the  payment  of  cor- 
porate debts,  all  debtor  stock  subscribers  and  all  creditors  of  the 
corporation  should  be  made  parties,  and  a  receiver  appointed. 

10. :  :  :  :   Decree.    The  decree  In  such  case 

should  not  be  a  joint  one  against  all  subscribers  for  the  amount 
of  the  corporate  debts,  but  a  several  judgment  against  each  sub- 
scriber for  the  amount  of  his  unpaid  subscription. 

11.  '    '    :    :    :    Executions.    The   decree 

should  provide  for  an  execution  against  each  subscriber  for  his 
proportionate  share  of  the  corporate  debts,  interest,  and  costs, 
and,  if  any  execution  should  not  be  collected  in  full,  then  for  the 
issuance,  upon  order  of  the  court,  of  additional  executions  from 
time  to  time  against  each  solvent  subscriber  for  his  proportion- 
ate share  of  the  corporate  debt  remaining  unpaid. 
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Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ambrose,  J.    Modified. 

The  opinion  (contains  a  statement  of  the  case. 

Saunders  d  Macfarlandy  for  appellants: 

The  action  is  barred  by  the  statute  of  limitations. 
{McDanfiell  v.  Alabama  Oold  TJfc  Ins.  Co.,  85  Ala.  401 ;  Payne 
V.  Bnllard,  23  Miss.  88;  Olenn  v.  Dorsheimer,  23  Fed.  Rep. 
695;  Penniman  r.  Briggs,  1  Hopk.  Ch.  [N.  Y.]  343;  Kleckner 
V.  Turk,  45  Neb'.  176;  (Uolie  Publishing  Co.  v.  State  Bank  of 
Nebfaska,  41  Neb.  175;  Merchants  Nat.  Bank  v.  North- 
tcestern  Mfg.  d  Car  Co.,  48  Minn.  349;  First  Nat.  Bank  of 
Garretsville  v.  Greene,  64  la.  448;  Hunt  v.  Ward,  99  Oal. 
612;  Gray  v.  Coffin,  9  Gush.  [Mass.]  192;  Dane  v.  Dam 
Mfg.  Co.,  14  Gray  [Mass.]  488;  Coffin  v.  Rich,  45  Me.  507; 
Uhby  V.  Tobey,  82  Me.  397;  Chase  v.  Lord,  77  N.  Y.  1.) 

The  corporation  was  dissolved  at  the  time  the  original 
judgment  was  entered  against  it;  hence  an  action  cannot 
be  maintained  against  the  stockholders.  {Dane.  v.  Dane 
Mfg.  Co.y  14  Gray  [Mass.]  488;  Coffin  v.  Rich,  45  Me.  507; 
Libby  v.  Tobty,  82  Me.  397;  Chase  v.  Lo7%  77  N.  Y.  1; 
Scanlan  v.  Crairshaw,  5  Mo.  App.  337;  Mumnia  v.  Potomm 
Co.,  8  Pet.  [U.  S.]  281;  Hardman  v.  Sage,  124  N.  Y.  25; 
Bonafee  v.  Fowler,  7  Paige  Ch.  [N.  Y.]  576;  Hogue  v. 
Capital  Nat.  Bank,  47  Neb.  929.) 

There  was  no  evidence  that  the  stockholders  were  in- 
debted to  the  Metropolitan  Building  &  Loan  Association, 
and  until  such  indebtedness  is  shown  no  judgment  can 
be  entered  against  the  defendants.  (Union  Samngs  Asshi 
V.  Seligman,  92  Mo.  635;  Davidson  v.  Rankin,  34  Cal.  503; 
Va/nHookv.  WA/^ocfc,  3  Paige  Ch.  [N.  Y.]  409.) 

The  corporation  had  no  right  to  enforce  the  payment 
of  subscriptions,  consequently  the  creditors  had  no  such 
right  (Hospes  v.  Northwestern  Mfg.  Co.,  48  Minn.  174; 
Glenn  v.  Garth,  133  N.  Y.  18.) 

The  corporation  is  a  necessary  party  in  an  action  to 
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require  the  stockholders  to  pay  unpaid  installments  on 
the  stock.  (Walsh  v.  Memphis,  G.  d  N.  W.  R,  Co.,  6  Fed. 
Rep.  797;  Coleman  v.  White,  14  Wis.  762;  First  Nat.  Bmtk 
i\  Smith,  6  Fed.  Bep.  215.) 

If  the  complainant  himself  be  a  stockholder,  he  should 
be  made  to  contribute  his  share  to  his  own  debt  {Perkins 
r.  Sanders,  56  Miss.  733.) 

The  amount  due  on  the  shares  of  those  stockholders 
who  are  creditors  should  be  deducted  from  the  amount 
due  in  respect  to  their  stock,  and  they  should  participate* 
equally  with  their  creditors  in  the  distribution  of  the 
balance.  {Emmert  v.  Smith,  40  Md.  123.) 

Estabrook  d  Davi^,  contra: 

The  Nebraska  statutes  provide  that  actions  shall  be 
commenced  within  the  prescribed  periods  after  the  cau** 
of  action  shall  have  accrued.  The  action  does  not  accrue 
against  the  stockholder  until  judgment  and  execution 
against  the  corporation.  The  pretended  dissolution  did 
not  relieve  plaintiffs  from  the  necessity  of  obtaining 
judgment.  The  action  waB  commenced  against  the  stock- 
holders within  four  years  from  the  time  the  plaintiffis' 
cause  of  action  accrued.  (Cook,  Stock  &  Stockholders, 
«ec.  225,  and  cases  cited.) 

The  judgment  against  the  corporation  was  not  void. 
{McGarmick  v.  Paddock,  20  Neb.  486.) 

It  is  unnecessary  to  make  the  corporation  a  party  to 
the  second  action.  {Nolan  v.  Hazen,  44  Minn.  478;  Mickks 
V.  Rochester  City  Bank,  11  Paige  Ch.  [N.  Y.]  118;  WeUman 
V,  Howland  Coal  &  Iron  Works,  19  Fed.  Rep.  51.) 

Other  references:  Warner  v.  CaJlender,  20  O.  St  190; 
White  V.  Blum,  4  Neb.  555;  OgUvie  v.  Knox  Ins,  Co.,  22  How. 
[TJ.  S.]  380;  Hatch  v.  Dana,  101  U.  S.  205;  Abbott  v.  Omaha 
Smelting  Co.,  4  Neb.  416;  Buffalo  d  A.  R.  Co.  v.  Gary,  26  X. 
Y.  27;  Boggs  v.  Washington  County,  10  Neb.  297;  State  v. 
Page,  12  Neb.  386;  Poffenbarger  v.  Smith,  27  Neb.  788, 
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Ragan,  O. 

In  1887  there  was  organized  in  the  city  of  Omaha, 
Nebraska,   a  corporation   known   as  the  Metropolitan 
Building  &  Loan  Association.     The  general  nature  of 
the  business  which  this  corporation  was  organized  to 
transact  was  to  sell  and  buy  real  estate,  to  build,  rent, 
and  sell  houses,  to  lease  its  property  and  borrow  and  loan 
money.    The  capital  stock  was  fixed  at  |50,000,  divided 
into  shares  of  $1,000  each;  the  shares  to  be  paid  for  in 
monthly  installments  of  |12.50  each.     In  the  district 
court  of  Douglas  county,  in  1890,  John  A.  Van  Pelt  and 
others  recovered  a  judgment  against  said  coi*poration. 
An  execution  was  issued  on  this  judgment  and  returne<l 
wholly  unsatisfied.     Van  Pelt  and  others  then  brought 
this  action   in   the   district   court   of   Douglas   county 
against  William  A.  Gardner  and  others,  the  stockholders 
of  said  corporation,  claiming,  among  other  things,  that 
they  were  largely  indebted  to  the  corporation  for  sub- 
scriptions of  stock  made  by  them  and  which  subscrip- 
tions they  had  not  paid.    In  other  words,  the  object  of 
this  action  was,  in  effect,  to  compel  each  of  the  said  stock 
subscribers  to  pay  into  court  such  a  part  of  his  unpaid 
stock  subscription  as  would  be  suflBcient  to  satisfy  Van 
Pelt's  judgment,  interest,  and  costs.    The  plaintiffs  below 
had  a  decree  as  prayed,  and  the  parties  made  defendants 
below  have  appealed. 

1.  The  first  argument  is  that  the  action,  when  brought, 

was  barred  by  the  statute  of  limitations.    The  suit  was 

commenced  November  18, 1893,  and  the  appellants  allege 

that  the  corijoration  was  duly  dissolved  by  a  two-thirds 

vote  of  its  stockholders  Februarj^  5,  1889;  that  plaintiffs' 

cause  of  action  accrued  at  that  date  and  was  barred 

ivithin  four  years  thereafter.    When  did  the  appellees' 

cause  of  action  accrue?     Section  4,  article  11  (Jliscel- 

laneous  Corporations)  of  the  constitution  provides:    "In 

all  cases  of  claims  against  corporations  and  joint  stock 

associations,  the  exact  amount  justly  due  shall  be  first 

49 
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ascertained,  and  after  the  corporate  property  shall  have 
been  exhausted  the  original  subscribers  thereof  shall  be 
individually  liable  to  the  extent  of  their  unpaid  sub- 
scription and  the  liability  for  the  unpaid  subscription 
shall  follow  the  stock."  The  claim  of  the  appellees  here 
was  a  debt  of  the  corporation.  The  exact  amount  due 
from  the  corporation  to  appellees  has  been  ascertained 
and  determined  by  the  judgment  in  favor  of  the  appel- 
lees, and  since  an  execution  against  the  corporation  has 
been  issued  and  returned  wholly  unsatisfied,  the  pre- 
sumption is  that  the  corporate  pi*operty  has  been  ex- 
hausted and  the  liability  of  the  stock  subscribers  on  their 
unpaid  stock  subscriptions  for  this  debt  of  the  corpora- 
tion has  attached.  The  liability  of  the  stock  subscribers 
attached  when  the  corporate  property  was  exhausted  in 
this  case  on  the  return  of  the  execution  unsatisfied,  and 
the  cause  of  action  of  the  appellees  accrued  at  that 
time.  This  was  in  1890,  or  less  than  four  years  prior  to 
the  bringing  of  this  suit.  {Globe  Publishing  Co.  t\  State 
Bank  of  Nebraska,  41  Neb.  175;  OUkie  cf  Annon  Co,  r.  Daw^ 
Hon  Tou-n  d  Gas  Co.,  46  Neb.  333;  Ball  v.  Wick^,  45  Neb. 
3(57;  State  v.  Gei^man  Savings  Bank,  50  Neb.  734;  Wyman  o. 
WilliamSy  53  Neb.  670;  Cook,  Stock  &  Stockholders,  see. 
225.) 

2.  A  second  argument  is  that  the  findings  of  the  dis- 
trict court  as  to  the  amount  that  thi*  app;41ants  were 
indebted  on  their  unpaid  stock  subscriptions  are  not  sus- 
tained by  sufficient  evidence.  There  is  no  merit  what- 
ever in  this  contention. 

3.  A  further  argument  is  that  the  corporation  was  a 
necessary  party  to  this  action.  But  the  appellees  in  this 
suit  are  not  claiming  anything  against  the  corporation. 
They  are  not  seeking  to  take  its  property,  to  divest  it  of 
any  ri«»:ht  it  has,  or  to  hold  it  liable  in  any  manner  what- 
ever. The  liability  of  the  corporation  to  the  appellees 
has  already  been  determined  by  the  judgment  which  the 
appellees  hold,  and  they  have  exhausted  their  remedies 
agaiuLt  the  corporation.    We  do  not  see  that  the  making 
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of  the  corporation  a  party  to  this  action  would  have  sub- 
served any  useful  purpose  whatever.  (Nolan  v.  Ifftzcn, 
47  N.  W.  Rep.  [Minn.]  155.)  This  is  an  action — for  v/e  are 
now  considering  only  that  feature  of  it  which  seeks  to 
hold  the  stock  subscribers  liable  for  their  unpaid  stock 
subscriptions — not  based  upon  any  statute,  penal  or 
otherwise,  but  is  one  for  the  recovery  of  a  liability  im- 
posed by  the  constitution  of  the  state  upon  every  sub- 
scriber to  the  stock  of  every  corporation  organized  under 
the  laws  of  this  state.  The  constitution  declares  that 
after  the  amount  justly  due  from  a  corporation  to  its 
creditors  shall  have  been  ascertained,  and  after  the  cor- 
porate property  shall  have  been  exhausted,  the  stock  sub- 
scribers shall  be  individually  liable  to  the  extent  of 
their  unpaid  stock  subscriptions.  This  is  a  liability 
which  the  legislature  can  neither  take  away  nor  impair. 
Unpaid  stock  subscriptions,  the  constitution  declares,  in 
effect,  shall  constitute  a  fund  out  of  which  shall  be  paid 
the  debts  due  the  creditors  of  the  corporation,  when  the 
exact  amount  justly  due  such  creditors  has  been  ascer- 
tained and  the  corporate  property  has  been  exhausted; 
and  the  liability  of  the  stock  subscribers  for  these  unpaid 
subscriptions  is  not  to  the  defunct  corporation,  not, 
technically  speaking,  to  its  creditors,  but  for  the  corpo- 
rate debts.  (State  v,  Oervian  Savings  Bank^  50  Neb.  734; 
^^yman  v,  WilliamSy  53  Neb.  670.) 

4.  A  provision  of  the  articles  of  association  of  this  cor- 
poration provided:  "In  no  event  shall  the  private  prop- 
erty of  the  members  of  this  corporation  be  liable  for  the 
indebtedness  of  this  association."  A  final  argument,  as 
we  understand  it,  is  that  the  appellants  are  not  liable 
to  the  appellees  in  this  action  because  of  this  provision 
in  the  articles  of  association.  This  provision  of  the  cor- 
poration's charter  was  and  is  absolutely  void,  in  so 
far  as  it  attempts  to  protect  the  stock  subscriber  from 
liability  for  his  unpaid  stock  subscriptions  for  the  debts 
of  the  corporation.  This  is  more  than  the  legislature* 
itself  could  do;  and,  so  long  as  section  4,  article  11,  of  tlr- 
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constitution  shall  remain  in  force,  every  person  who  is 
indebted  on  a  stock  subscription  is  liable  for  the  debts 
of  that  corporation  to  the  extent  of  his  unpaid  stock  sub- 
scription, after  the  exact  amount  justly  due  from  the 
corporation  has  been  ascertained  and  the  corporate 
property  has  been  exhausted,  any  provision  in  the 
charter  of  the  corporation  to  the  contrary  notwithstand- 
ing. 

5.  A  section  of  the  statute,  under  which  the  corpora 
tion  of  which  the  appellants  were  stockholders  was 
organized,  to-wit,  section  2  of  an  act  passed  February 
18,  1873,  entitled  "Homestead  Associations,-'  being  se(*- 
tion  146,  chapter  16,  (Compiled  Statutes  1897,  contained 
this  provisi6n:  "All  stockholders  of  any  such  associa- 
tion shall  be  deemed  and  held  liable  to  any  amount  equal 
to  their  stock  subscribed,  or  by  them  at  any  time  held  in 
addition  to  said  stock,  for  the  purpose  of  securing  the 
creditors  of  said  association."  By  the  decree  in  this  case 
the  district  court  made  each  of  the  appellants  liable,  not 
only  for  the  amount  unpaid  on  the  stock  subscribed  for 
by  him,  but  also  for  the  full  face  value  of  the  paid-up 
stock  owned  and  held  by  him  in  the  corporation.  We 
think  the  decree  in  this  respect  was  erroneous.  This 
section  146  of  the  statute  just  quoted  was  passed  in  1873, 
prior  to  the  time  the  constitution  of  1875  took  effect. 
The  constitution  of  1875  determined  the  extent  of  the 
liability  of  stockholders  of  corporations  organized  under 
the  laws  of  this  state  for  the  debts  of  such  corporations. 
The  constitution  dealt  with  railway  corporations,  mu- 
nicipal corporations,  banking  corporations,  and  miscel- 
laneous corporations.  It  fixed  the  liability  of  a  stock- 
holder in  a  banking  corporation  for  the  debts  thereof  at 
the  amount  of  such  subscriber's  unpaid  stock  subscrip- 
tion plus  the  amount  of  the  face  or  par  value  of  the  paid- 
up  stock  held  by  him  in  such  corporation.  By  said 
section  4  it  fixed  the  liability  of  stockholders  of  corpo- 
rations other  than  banking  corporations  at  the  amount 
<  f  the  stock  subscribed  for  by  the  stockholders  and  un- 
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paid,  and  made  this  liability  follow  the  stock.  The 
constitution  of  1875  then  repealed  this  section  146, 
chapter  16,  Compiled  Statutes  1897.  The  constitution 
has  not  only  determined  the  liability  of  a  stockholder  in  a 
corporation  for  the  debts  thereof,  but  it  has  limited  this 
liability,  and  it  is  not  within  the  power  of  the  legislature 
to  extend  it.  If,  therefore,  One  subscribes  for  the  stock 
of  a  corporation  organized  under  the  laws  of  this  state, 
other  than  a  banking  corporation,  and  at  the  time  of 
such  subscription  pays  into  the  treasury  of  the  corpora- 
tion in  cash  the  full  face  value  of  the  stock  for  which 
he  subscribes,  he  cannot  afterwards  be  made  liable  for 
any  debt  due  from  the  corporation.  The  decree  in  this 
case  should  have  held  each  of  the  appellants  severally 
liable  only  to  the  extent  of  the  unpaid  stock  for  which 
he  had  subscribed. 

6.  The  decree  of  the  district  court  provided  that  any 
of  the  appellants,  upon  paying  the  amount  due  the  appel- 
lees, might  sue  their  co-subscribers  for  contribution. 
The  majority  of  the  court  is  of  opinion  that  this  feature 
of  the  decree  is  correct.  The  constitution  which  makes 
the  stock  subscriber,  whose  subscription  is  unpaid,  liable 
for  the  debts  of  an  insolvent  corporation  does  not  fix  this 
liability  at  such  a  proportion  of  the  corporation's  indebt- 
edness as  his  unpaid  stock  subscription  bears  to  all  the 
unpaid  stock  subscriptions,  but  in  express  terms  declares 
that  each  original  subscriber  for  stock  shall  be  individu- 
ally liable  to  the  extent  of  his  unpaid  stock  subscription. 
As  between  the  stock  subscribers  and  the  creditors  of  the 
corporation  each  stock  subscriber  is  liable  to  the  extent  of  * 
his  unpaid  stock  subscription.  As  between  themselves 
each  stock  subscriber  is  liable  for  his  share  of  the  cor- 
porate debts.  But  this  is  an  individual,  not  a  joint, 
liability.  (Cook,  Stock  &  Stockholders  [2d  ed.]  sec.  211, 
and  cases  there  cited;  Imsted  t\  Buskirk,  17  O.  St.  113; 
Harpold  v.  S/o/x/r/,  21  X.  E.  Hep.  [O.]  637.) 

7.  So  far  ae  the  record  before  us  discloses,  no  question 
was  made  in  the  court  below,  nor  is  any  made  here,  of  the 
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right  of  the  appellees  to  maintain  this  action  in  their 
own  name  and  on  their  own  behalf.  So  far  as  the  record 
before  us  discloses,  the  appellees  are  the  only  creditors 
of  the  defunct  corporation.  The  record  being  in  this  con- 
dition, we  will  presume  that  the  appellees  are  the  only 
creditors  of  the  insolvent  corporation  and  that  this  suit 
is  properly  brought.  We  deem  it  proper  to  remark,  how- 
ever, that  we  are  r.ll  of  opinion  that  in  such  a  case  as 
this  all  creditors  of  the  corporation  and  all  the  debtor 
stock  subscribers  thereto  should  be  made  parties  to  the 
action;  that  the  entire  indebtedness  of  the  corporation, 
for  which  the  stock  subscribers  are  liable,  may  be  as- 
certained and  determined  in  one  action.  These  unpaid 
stock  subscriptions  constitute  a  kind  of  reserve  fund  for 
the  benefit  of  all  the  corporation's  creditors  after  the 
corporate  property  has  been  exhaust c^d;  and  in  order 
that  the  court  may  properly  and  equitably  distribute 
this  fund  among  the  corporate  creditors  they,  aa  well 
as  all  the  debtor  stock  subscribers,  should  be  parties  to 
the  action.  (See  Cook,  Stock  &  Stockholders,  sees.  205, 
206;  LnhsUd  v.  Buskirk,  17  O.  St.  113;  Coletnan  v.  White,  14 
Wis.  762;  Pollard  v.  Bailey,  87  U.  S.  520;  Low  v.  Buchanan, 
94  111.  76;  Terry  v.  Little,  101  U.  S.  216.) 

The  constitution  of  the  state  of  Oregon  (sec.  3,  art.  11) 
provides:  "The  stockholders  of  all  corporations  and 
joint  stock  companies  shall  be  liable  for  the  indebtedness 
of  said  corporation  to  the  amount  of  their  stock  sub- 
scribed and  unpaid  and  no  more."  The  supreme  court 
of  that  state,  in  construing  this  section  of  the  constitu- 
tion, held  that  one  creditor  of  a  corporation  organized 
under  the  laws  of  that  state  could  not  maintain  an 
action  in  his  own  name  and  for  his  own  benefit  against 
the  debtor  stock  subscribers  of  the  corporation;  that 
his  action  must  be  one  in  equity  to  which  all  the  cred- 
itors of  the  corporation  were  parties.  (See  Ladd  v.  Cart- 
tcright,  7  Ore.  329.)  This  case  was  followed  and  approved 
by  the  supreme  court  of  the  United  States  in  Pattermn 
V.  Lynde,  106  U.  S.  519.    The  principles  upon  which  the 
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doctrine  rests  were  stated  by  Waite,  C.  J.,  in  the  follow- 
ing language:  "The  constitution  of  Oregon  created  no 
new  right  in  this  particular.  It  simply  provided  for  the 
preservation  of  an  old  one.  The  liability  under  this  pro- 
vision is  not  to  the  creditors,  but  for  the  indebtedness. 
That  is  no  more  than  the  liability  created  by  the  sub- 
scription. The  subscription  is  part  of  the  assets  of 
the  corporation,  at  least  so  far  as  the  creditors  are  con- 
cerned. The  liability  of  the  stockholder  to  the  creditor 
is  through  the  corporation,  not  direct.  There  is  no 
privity  of  contract  between  them,  and  the  creditor  has 
not  been  given,  either  by  the  constitution  or  the  statute, 
-any  new  remedy  for  the  enforcement  of  his  rights.  The 
stockholder  is  liable  to  the  extent  that  the  subscription 
represented  by  his  stock  requires  him  to  contribute  to 
the  corporate  funds,  and  when  sued  for  the  money  he 
owes,  it  must  be  in  a  way  to  put  what  he  pays,  directly 
or  indirectly,  into  the  treasury  of  the  corporation  for 
distribution  according  to  law.  No  one  creditor  can 
iissume  that  he  alone  is  entitled  to  what  any  stockholder 
owes,  and  sue  at  law  so  as  to  appropriate  it  exclusively 
to  himself."  This  provision  of  the  constitution  of  Ore- 
gon, in  the  respect  under  consideration,  is  substantially 
like  our  own  and  we  are  entirely  satisfied  with  the  con- 
struction placed  upon  it  by  the- supreme  court  of  that 
state  and  the  supreme  court  of  the  United  States. 
When  a  corporation  becomes  insolvent,  when  its  cor- 
porate property  has  been  exhausted,  the  constitution 
does  not  mean  that  one  creditor  may  bring  an  ordinary 
suit  at  law  for  his  sole  benefit  against  one  or  more 
debtor  stock  subscribers  to  such  corporation;  but  what 
the  constitution  does  contemplate  is  that,  after  the  cor- 
porate property  has  been  exhausted,  then,  in  a  proper 
proceeding  in  the  nature  of  a  bill  in  chancery,  the  court 
will  appoint  a  receiver  and  ascertain,  or  cause  to  be 
ascertained,  the  amount  of  the  unpaid  corporate  debts 
and  collect  from  all  the  unpaid  stock  subscribera  a 
suflScient  sum  of  money  to  discharge  such  indebte<lness. 
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The  decree  should  not  be  a  joint  one  against  all  sub- 
scribers for  the  amount  of  the  corporate  debts;  but  a 
several  judgment  against  each  stock  subscriber  for  the 
amount  of  his  unpaid  subscription.  The  decree  should 
also  provide  for  an  execution  against  each  subscriber 
for  his  proportionate  share  of  the  corporate  debts,  in- 
terest, and  costs,  and,  if  any  execution  should  not 
be  collected  in  full,  then  for  the  issuance,  upon  order  of 
the  court,  of  additional  executions  from  time  to  time 
against  each  solvent  subscriber  for  his  proportionate 
share  of  the  corporate  debt  remaining  unpaid.  The 
court  should  keep  the  case  open  upon  the  docket  until 
the  corporate  debts  have  been  discharged  or  the  prop- 
erty liable  for  their  payment  exhausted.  {Harper  v. 
Carroll  69  N.  W.  Rep.  [Minn.]  610.) 

The  decree  appealed  from  is  reversed  and  the  cause 
remanded,  not  for  retrial,  but  with  instructions  to  the 
district  court  to  set  aside  its  decree  and  enter  a  new  one 
against  each  of  the  appellants  within  its  jurisdiction 
for  the  amount  of  such  appellant's  unpaid  stock  sub- 
scription, the  decree  to  be  framed  in  other  respects  and 
carried  into  execution  in  accordance  with  this  opinion. 


Judgment  ACCORDiNGLy. 


IS  isaj     Peterborough  Savings  Bank,  appellant,  v.  A.  W. 
~  Pierce  bt  al.,  appellees. 

Piled  April  21, 1898.    No.  7971. 

1.  Estates:  Merger.  It  is  a  general  rule  that  where  two  unequal  es- 
tates vest  in  the  same  person  at  the  same  time,  without  an  inter- 
vening estate,  the  smaller  is  thereupon  merged  in  the  greater. 

2. :   .    But  merger  does  not  always  or  necessarily  result 

from  such  a  coinciding  of  such  estates. 

8. :  .  Whether  the  two  estates  will  be  hefld  to  have  co- 
alesced win  depend  upon  the  facts  and  circumstances  In  the  par- 
ticular case,  the  then  intention  of  the  party  acquiring  the  twa 
estates,  and  the  equities  of  the  parties  to  be  affected. 
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4. :    :    MoBTGAGEs:    Failttbe   to   Register   Assignment: 

Attachment.  The  mortgagee  ot  a  real  estate  mortgage  securing 
a  negotiable  note  sold  and  assigned  the  same,  but  the  assignment 
was  not  recorded.  Subsequently  the  mortgagee  obtained  a  con- 
veyance of  the  legal  titl«  to  the  real  estate  on  which  the  mortgag:^ 
was  a  lien.  Afterwards,  and  before  the  maturity  of  the  mortgage 
debt,  a  creditor  of  the  mortgagee  attached  the  real  estate,  pur- 
ohaeed  it  for  value  at  the  attachment  sale,  procured  a  sheriff's 
deed  therefor,  and  filed  the  same  for  record.  The  creditor  had  no 
knowledge  that  the  mortgage  had  been  assigned,  but  supposed 
tlie  mortgagee  owned  it  and  that  it  had  merged  in  the  legal  title 
acquired  by  him.  No  communication  whatever  took  place  be- 
tween the  mortgagee  and  the  creditor  concerning  the  mortgage. 
Held,  (1)  That  the  presence  of  the  mortgage  unsatisfied  upon  the 
record  was  of  itself  sufl9cient  to  put  an  intending  purchaser  of  this 
real  estate  upon  inquiry  as  to  the  whereabouts  of  the  note  which 
the  mortgage  secured,  and  as  to  whether  such  mortgage  had  been 
satisfied  by  merger  or  otherwise;  (2)  that  the  presence  of  the 
mortgage  unsatisfied  upon  the  record  was  notice  to  an  intending 
purchaser  of  the  real  esta/te  that  the  mortga^^  intended  at  the 
time  he  acquired  the  legal  title  to  keep  the  two  estates  separate. 

5.  Ezecution  Sales:  Caveat  Emptor.  The  doctrine  of  caveat  emptor 
applies  to  purchasers  of  real  estate  at  execution  sales. 

6. :  Title  op  Purchaser.  Except  when  controlled  by  the  regie- 
try  acts,  a  purchaser  of  real  estate  at  execution  sale  acquires  only 
the  interest  which  the  execution  debtor  had  in  such  real  estate, 
when  the  lien  attached  on  which  it  was  sold. 

7. :  Sheriffs'  Deeds.  Gen-erally,  a  sheriff's  or  master's  deed  con- 
veys only  the  estate  which  a  quitclaim  deed  from  the  execution 
debtor  to  the  purchaser  would  have  conveyed  had  it  been  made 
and  delivered  at  the  date  when  the  lien  attached  under  which  the 
judicial  sale  occurred. 

8.  Vendor  and  Vendee:  Mortgages:  Bona  Fide  Purchaser.  One 
who  purcihases  the  legal  title  to  real  estate  from  a  mortgagee 
thereof,  the  mortgage  securing  a  negotiable  unmatured  note  being 
of  record,  is  not  a  purchaser  without  notice,  within  the  meaning 
of  the  recording  acts,  and  entitled  to  protection  against  such  mort- 
gage then  in  the  hands  of  a  bona  fide  purchaser  thereof,  although 
no  assignment  of  such  mortgage  is  of  record. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.    Reversed. 

John  W.  Lytle,  for  appellant- 
References:    Millei'  r.  Finn,  1  Neb.  298,  300;   Hunt  r. 
Hunt,  14  Pick.  [Mass.]  382;  JeiveU  v.  Tomluison,  36  N.  E. 
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Rep.  [Ind,]  1106;  Brounty  v.  Danitls,  23  Xeb.  164;  Fulton 
V.  Hanloic,  20  Cal.  450;  Haicks  i\  Truesdell,  99  Mass.  557; 
Auld  V.  Smith,  23  Kan.  66;  Eyyert  v.  Beyer ^  43  Neb.  711; 
Mundy  v.  Whittemorr,  15  Neb.  652;  TFc^b  v.  Iloselton,  4 
Neb.  308;  Chetiey  v.  Jansaen,  20  Neb.  129;  Bridges  v.  Bid- 
icell,  20  Neb.  185;  Mulcuhy  v.  Fenickk,  36  N.  E.  Rep. 
[Mass.]  689;  Bigyerstaff  t\  Martson,  36  N.  E.  Rep.  [Mass.] 
785;  Marsh  v.  Rice,  1  N.  H.  167;  Burhaus  v.  Uutclieson^ 
25  Kan.  626. 

Smith  rf  Sheean  and  Ilerdman  d  Herdman,  contra. 

References:  McClain  v.  Weise,  22  111.  App.  272;  Bleck- 
li^  t\  Brhnyan.  26  S.  Car.  424;  Clark  v.  Clark.  76  Wis.  306; 
Jjynch  V.  Pfviff'er,  110  N,  Y.  33;  Norris  r.  Morrison,  45  N. 
H.  490;  Gregory  v.  Savage,  32  Conn.  250;  Allen  v.  Ander- 
son, 44  Ind.  395;  Condit  v,  Wilson,  36  N,  J.  Eq.  370;  Etten- 
heimer  t\  Isorthgraves.  75  la.  28;  Wearer  v.  Carpenter,  42 
la.  343;  Goner  v.  Doheney,  33  la.  36;  Foorman  v.  Wallace^ 
75  Cal.  552;  liiley  i\  Martinclli,  97  Cal.  575;  Luton  t\ 
iiharp,  94  Mich.  202;  Whipple  v.  Fowler,  41  Neb.  675; 
Portei^  V.  Ourada,  51  Neb.  510;  Stcartz  v.  Leist,  13  O.  St. 
419. 

Ragan,  C. 

January  15,  1889,  A.  W.  Pierce  was  the  owner  of  lot 
3,  in  block  1,  Brigg's  Place  Addition  to  the  city  of  Omaha. 
On  that  date  Pierce,  being  indebted  to  the  Kimball- 
Champ  Investment  Company,  executed  and  delivered  to 
*said  company  his  three  notes,  one  for  |1,500  and  two 
for  ?50  each.  These  notes  were  payable  to  the  order  of 
the  investment  companj'  and  due  five  years  after  date 
<nnd  bore  interest  payable  semi-annually.  January  15, 
to  secure  the  payment  of  said  notes,  Pierce  executed 
iind  delivered  to  the  investment  company  two  mort- 
«^ages  upon  the  above  described  real  estate,  one  securing 
the  |1,500  note,  which  was  made  a  first  lien  upon  the 
property,  and  the  other  securing  the  two  f50  notes,  and 
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it  was  a  second  lien  upon  the  property.  These  mort- 
gages were  duly  recorded  about  the  date  of  their  exe- 
cution. February  6,  1889,  the  investment  company  sold, 
assigned,  and  delivered  the  |1,500  note  and  the  mort- 
gage securing  the  same  to  the  Peterborough  Savings 
Bank,  a  New  Hampshire  corporation,  but  the  savings 
bank  never  placed  of  record  the  assignment  of  the  mort- 
gage made  to  it  by  the  investment  company.  Subsequent 
to  this  date  the  investment  company  assigned  the  two 
f  50  notes  and  the  mortgage  securing  the  payment  of  the 
same  to  one  M.  C.  Patrick.  In  September,  1889,  the 
investment  company  broup:ht  a  suit  in  the  district  court 
of  Douglas  county,  claiming  that  it  was  then  and  there 
the  owner  of  the  said  |1,500  note  and  the  mortgage 
securing  the  payment  of  the  same;  that  Pierce  had  made 
default  in  the  payment  of  an  installment  of  interest  due 
thereon,  by  reason  of  which  the  entire  mortgage  debt 
had  become  due,  and  prayed  the  court  for  a  decree  fore- 
closing that  mortgage.  To  this  suit  Patrick  was  a  part^ 
and  he  filed  therein  a  cross-petition  setting  out  that  he 
was  the  owner  of  the  two  $50  notes  above  mentioned 
and  the  mortgage  securing  the  same  and  prayed  for  a 
foreclosure  of  his  mortgage.  In  December,  1890,  this 
case  came  on  for  hearing,  and  the  district  court  found 
that  the  investment  company  was  then  and  there  the 
owner  of  the  |1,500  note  and  mortgage  and  that  there 
was  a  large  sum  due  to  it  on  said  mortgage  from  said 
Pierce.  The  court  also  found  that  Patrick  owned  the  two 
f  50  notes  and  the  mortgage  securing  the  same,  what  was 
due  on  that  mortgage  debt,  and  entered  a  decree  fore- 
closing the  Patrick  mortgage  and  ordering  the  real 
estate  sold  for  its  payment.  But  the  decree  foreclosed 
the  Patrick  mortgage  subject  to  the  |1,500  mortgage 
and  ordered  the  real  estate  sold  subject  to  the  lien  of 
that  mortgage.  The  real  estate  was  so  sold  and  pur- 
chased by  Patrick,  the  sale  confirmed,  and  a  master's 
deed  executed  to  him  for  the  real  estate.  This  deed 
recited  that  the  conveyance  was  made  to  him  subject 
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to  the  |1,500  mortgage.  To  this  suit  the  savings  bank 
was  not  a  party,  nor  had  it  any  knowledge,  until  years 
afterward,  that  such  a  suit  had  ever  been  brought,  and 
at  the  time  the  suit  was  brought,  and  at  all  times  after 
l*>bruaTy  6,  1889,  it  owHed  the  |1,500  mortgage  and  the 
debt  which  it  secured,  which  the  investment  company 
claimed  in  that  suit  it  ow^ned  and  which  the  court  found 
it  owned.  October  8,  1891,  Patrick  conveyed  the  real 
( state  which  he  had  purchased  at  the  mortgage  fore- 
closure sale  and  two  other  lots  in  the  same  block  to  the 
investment  company,  the  conveyance  reciting  "that  such 
premises  are  free  and  clear  of  all  liens  and  incum- 
brances except  three  mortgages  of  f  1,500  each  and  in- 
terest and  taxes  now  due."  After  the  conveyance  by 
Patrick  to  the  investment  company  it  became  indebted 
to  one  Hendee,  and  she  brought  a  suit  against  it  and 
caused  the  property  embraced  in  this  controversy,  to- 
\\it,  said  lot  3,  in  said  block  1,  to  be  attached.  Hendee 
procured  a  judgment  against  the  investment  company 
for  a  considerable  sum  of  money  and  an  order  that  the 
attached  property  should  be  sold  for  the  payment  of 
such  judgment.  The  sale  occurred,  and  one  Smith,  as  the 
rssignee  of  the  Hendee  judgment,  purchased  the  prop- 
erty. This  sale  was  confirmed  and  in  due  time  a  sheriff's 
deed  executed  to  Smith.  This  deed  w^as  recorded  De- 
cember 28,  1893.  June  14,  1894,  Smith  conveyed  the 
juoperty  to  one  Wertman,  and  on  July  5, 1894,  Wertman 
conveyed  it  to  Bert  O.  Carver,  who  still  owns  it.  On 
this  same  date  Carver  executed  to  Smith  a  mortgage 
upon  the  real  estate  which  he  then  or  soon  afterward 
assigned  to  Wertman,  who  now  holds  the  same.  June 
20,  1894,  one  Mary  Stack  recovered  a  judgment  against 
the  said  Hendee  and  the  said  Carver,  and  on  October  22 
of  said  year  she  brought  a  suit  in  the  district  court  of 
Douglas  county  to  subject  the  property  in  controversy 
here  to  the  payment  of  her  judgment.  Thus  matters 
stood  when  on  February  9,  1895,  the  savings  bank 
brought  this  suit  in  the  district  court  of  Douglas  county 
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to  foreclose  the  $1,500  mortgage.  To  this  suit  Pierce, 
the  original  mortgagor,  Carver,  the  owner  of  the  real 
estate,  Wertman,  the  assignee  of  the  mortgage  made 
by  Carver  to  Smith,  Stack,  Hendee,  and  others  were 
parties.  Carver  claimed  to  be  the  owner  of  the  real 
estate  discharged  of  the  lien  of  the  mortgage  sought  to 
be  foreclosed.  Wertman  claimed  to  have  a  first  lien 
upon  the  real  estate  by  virtue  of  the  mortgage  exe- 
cuted by  Smith  and  by  the  latter  assigned  to  him. 

Since  the  only  title  which  Carver  has  to  the  real  estate 
comes  through  Smith,  the  purchaser  at  the  Hendee 
attachment  sale,  it  is  only  necessary  to  inquire  into  the 
correctness  of  this  decree  as  affecting  Carver's  title. 
Before  Smith  purchased  at  the  attachment  sale  he  ex- 
amined the  public  real  estate  records  of  Douglas  county, 
and  they  did  not  disclose  any  assignment  of  the  |1,500 
mortgage  from  the  investment  company,  but  did  dis- 
close that  the  investment  company,  while  the  apparent 
owner  of  that  mortgage,  acquired  the  legal  title  to 
the  real  estate  upon  which  the  mortgage  was  a  lien, 
this  conveyance  of  the  legal  title  not  evidencing  any 
intention  on  the  part  of  the  investment  company  to 
keep  the  two  estates  separate.  Smith  at  this  time  had 
notice  neither  actual  nor  constructive  that  the  $1,500 
mortgage  had  been  assigned  by  the  investment  company 
to  the  savings  bank,  and,  relying  upon  the  facts  dis- 
closed by  the  record,  he  was  led  to  believe,  and  did  be- 
lieve, that  at  the  time  the  investment  company  accepted 
the  conveyance  of  the  legal  title  it  was  then  the  owner 
of  the  $1,500  mortgage,  and  that  a  purchaser  of  the  real 
estate  at  the  attachment  sale  would  take  the  title  to 
such  real  estate  discharged  from  the  lien  of  such  mort- 
gage. Influenced  by  the  knowledge  and  the  notice  thus 
furnished  him  by  the  records  Smith  purchased  the  real 
estate  in  cqntroversy  at  the  Hendee  attachment  sale 
for  a  valuable  consideration,  obtained  a  deed  therefor, 
and  caused  it  to  be  recorded. 

The  decree  of  the  district  court,  as  we  understand 
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it,  is  based  upon  the  following  proposition:  That 
had  the  investment  company  actually  been  the  ownor 
of  the  |1,500  mortgage  at  the  time  it  received  tho 
conveyance  of  the  legal  title  of  the  real  estate 
from  Patrick,  there  being  no  intervening  estate,  that 
then,  by  operation  of  law,  the  two  estates  would 
have  merged  and  the  mortgage  been  satisfied;  and 
from  the  condition  of  the  record  and  Smith's  want 
of  notice  that  the  |1,500  mortgage  had  been  assigned. 
he  was  justified  in  supposing  that  the  mortgage  had 
been  merged  in  the  legal  estate,  and  is,  therefore,  a  pur- 
chaser in  good  faith  without  notice,  within  the  meaning 
of  section  16,  chapter  73,  Compiled  Statutes,  and  en- 
titled to  hold  the  real  estates  purchased  discharged  of 
the  savings  bank's  mortgage.  It  is  a  general  rule  that 
where  two  unequal  estates  vest  in  the  same  person  at 
the  same  time  without  an  intervening  estate  the  smaller 
is  thereupon  merged  in  the  greater.  (2  Cooley's  Black- 
stone  [3d  ed.]  277;  2  Washburn,  Real  Property  564.) 
But  merger  does  not  always  or  necessarily  result  when 
two  unequal  estates  coincide  in  the  same  person  with- 
out an  intervening  estate.  Whether  the  two  estates 
will  be  held  to  have  coalesced  vdll  depend  upon  the  facts 
and  circumstances  in  the  particular  case,  the  intention 
of  the  party  acquiring  the  two  estates,  and  the  equities 
of  the  parties  to  be  affected  thereby.  (See  the  rule 
stated  and  the  authorities  collated  in  15  Am.  &  Eng. 
Ency.  Law  321;  Miller  v.  Finny  1  Neb.  254;  Wygant  v.  Dahly 
26  Neb.  562;  Henry  d  Goatstcorth  Go.  v.  Fisherdick,  37 
Neb.  207 ;  Matheics  v.  Janes,  47  Neb.  616.)  Had  the  invest- 
ment company  then  owned  the  fl,500  mortgage  at  the 
time  it  acquired  the  legal  title  to  the  real  estate  upon 
which  it  was  a  lien,  it  could  not  be  held,  as  a  matter 
of  law,  that  Smith,  by  purchasing  this  real  estate  under 
the  Hendee  attachment  suit,  would  have  taken  it  dis- 
charged  of  that  mortgage,  even  as  against  the  invest- 
ment company.  The  conduct  of  the  investment  com- 
pany might  have  been  such  in  the  premises  that  it  would 
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have  been  estopped  from  asserting  the  mortgage  against 
Smith's  title;  but  simply  because  it  held  the  mortgage 
at  the  time  it  acquired  the  legal  estate  upon  which  the 
mortgage  was  a  lien,  and  that  Smith  purchased  this 
legal  estate  at  execution  sale,  would  not,  without  more, 
have  entitled  him  to  hold  the  real  estate  discharged  of 
the  mortgage.  The  doctrine  of  caveat  emptor  has  always 
been  applied  by  this  court  to  purchasers  of  real  estate 
at  execution  sales,  and,  except  when  controlled  by  the 
registry  acts,  a  purchaser  of  real  estate  at  an  execution 
sale  acquires  only  the  interest  which  the  execution 
debtor  had  in  such  real  estate  when  the  lien  attached 
under  which  the  sale  occurred;  that  the  sheriff's  or 
master's  deed  has  only  the  effect  that  a  quitclaim  deed 
from  the  execution  debtor  to  the  purchaser  would  have 
if  made  and  delivered  at  the  date  when  the  lien  at- 
tached on  which  the  judicial  sale  is  based.  {Miller  v. 
Finn,  1  Neb.  254;  Norton  v.  Nebraska  Loan  d  Trust  Co., 
35  Neb.  466;  Butler  v.  Fitzgerald,  43  Neb.  192;  Hargreaves 
r.  Menken,  45  Neb.  668;  Nye  v.  Fahrenholz,  49  Neb.  276; 
Motley  V.  Motley^  53  Neb.  375.) 

We  do  not  think  that  Mr.  Smith  was  a  subsequent 
purchaser  in  good  faith  without  notice  .within  the  mean- 
ing of  the  section  of  the  statute  just  quoted.  That  he 
purchased  the  real  estate  in  good  faith,  that  he  paid 
value  for  it  at  the  time,  having  no  notice  or  knowledge 
that  the  savings  bank  held  this  mortgage,  stands  undis- 
puted in  the  record.  But  before  he  purchased  this  real 
estate  he  examined  the  real  estate  records  of  Douglas 
county  and  they  disclosed  that  in  January,  1889,  Pierce 
owned  this  real  estate;  that  at  that  time  he  executed 
and  delivered  to  the  investment  company  the  mortgage 
in  controversy;  that  subsequently  Pierce's  equity  of  re- 
demption in  this  real  estate  was  sold  to  Patrick  subject 
to  the  mortgage,  and  that  Patrick  subsequently  con- 
veyed Pierce's  equity  of  redemption  to  the  investment 
company.  At  the  time  Mr.  Smith  purchased  the  real 
estate  the  investment  company  held  the  title  to  the  land 
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and  the  mortgage  upon  the  land  as  disclosed  by  the 
record.  Bat  Smith  made  no  inquiry,  so  far  as  the  record 
before  us  shows,  of  the  investment  company  as  to 
whether  it  intended,  by  taking  the  conveyance  of  thie 
legal  title  to  the  land,  that  the  mortgaged  estate  should 
be  merged  in  such  legal  title;  nor  did  he  make  any  in- 
quiries of  the  investment  company  as  to  the  whereabouts 
of  the  |1,500  mortgage  or  the  note  which  it  secured;  and 
he  was  not  justified  in  presuming  that  the  two  estates 
had  merged  in  the  investment  company.  This  mortgage 
secured  a  negotiable  promissory  note  which  was  not 
then  due,  and  the  record  of  this  mortgage  was  of  itself 
a  notice  and  a  warning  to  all  persons  dealing  with  this 
real  estate  to  beware.  The  presence  of  the  mortgage 
upon  the  record  unsatisfied  was  of  itself  suflScient  to  put 
an  intending  purchaser  of  this  real  estate  upon  inquiry 
as  to  the  whereabouts  of  the  note  which  it  secured  and 
as  to  whether  it  had  been  satisfied  by  operation  of  law 
or  otherwise.  The  presence  of  the  mortgage  upon  the 
record  unsatisfied  was  a  notice  to  an  intending  purchaser 
of  this  real  estate  that,  if  the  investment  company  owned 
the  mortgage  and  the  legal  title  to  the  land  upon  which 
it  was  a  lien,  as  well  by  keeping  the  mortgage  upon  the 
record  unsatisfied,  it  intended  at  the  time  of  acquiring 
the  legal  title  to  keep  the  two  estates  separate. 

This  case  is  not  ruled  by  Whipple  v.  Foiclery  41  Neb. 
675,  nor  by  Porter  v.  Ovrada,  51  Neb.  510,  but  is  con- 
trolled by  Math^cs  v.  Jones^  47  Neb.  616,  which  holds 
that  one  who  purchases  the  legal  title  of  real  estate 
from  a  mortgagee  thereof,  the  mortgage  securing  a  ne- 
gotiable, unmatured  promissory  note  being  of  record, 
is  not  a  purchaser  without  notice,  within  the  meaning 
of  recording  acts,  and  entitled  to  protection  against  such 
mortgage  then  in  the  hands  of  a  bona  fide  purchaser 
thereof,  although  such  purchaser  had  neglected  to  record 
his  assignment.  Furthermore,  the  record  discloses  that, 
when  the  property  was  appraised  for  sale  in  the  attach- 
ment suit,  the  mortgage  in  suit  was  deducted  from  the 
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appraised  value  of  the  property.  Smith,  therefore,  pur- 
chased subject  to  the  mortgage  in  suit,  as  the  record 
in  the  attachment  suit  disclosed. 

The  decree  appealed  from  is  reversed  and  the  cause 
remanded  to  the  district  court  with  instructions  to  enter 
a  decree  in  favor  of  the  savings  bank  foreclosing  its 
mortgage  as  prayed  for  in  its  petition. 

Reversed. 

Harrison,  C.  J.,  and  Norval,  J.,  concurring  in  the 
above  opinion  of  Ragan,  C. 

Irvine,  C,  concurring  specially. 

While  concurring  in  the  conclusion  reached  by  the 
court,  I  think  the  reasons  upon  which  that  conclusion 
is  chiefly  based  in  the  opinion  are  unsound,  and  there- 
fore wish  to  express  my  own  views  separately. 

To  my  mind  the  fact  upon  which  the  case  should  turn, 
and  the  only  fact  leading  justly  to  a  conclusion  in  favor 
of  the  appellant,  is  that  at  the  attachment  sale  the 
plaintiff's  mortgage  was  deducted  as  a  lien  prior  to  the 
attachment,  and  that  the  purchaser  at  that  sale  did  not 
obtain  the  apparent  title  on  which  appellee  now  relies. 
The  sale  did  not  purport  to  convey  the  title  discharged 
from  the  mortgage  lien.  One  who  buys  at  an  execution 
sale  of  land,  where  the  appraisement  shows  that  a  par- 
ticular lien  has  been  deducted  in  order  to  reach  the 
value  of  the  debtor's  interest,  is  thereafter  estopped  to 
deny  the  validity  of  that  lien.  (Koch  v.  lA)8i%  31  Neb.  625; 
Nye  V.  Falnritholz,  49  Neb.  276.)  Smith,  when  he  pur- 
chased at  the  attachment  sale,  was  charged  with  notice 
of  the  appraisement.  {Norton  v.  Nebraska  Loan  &  Trust 
Co.y  35  Neb.  466,  40  Neb.  394.)  He  was  charged,  there- 
fore, with  notice  that  he  was  obtaining  only  the  equity 
of  redemption,  and  that  the  mortgage  lien  had  been 
deducted  in  such  a  manner  as  to  estop  him  from  ques- 
tioning its  validity  or  existence.  This  was  of  record,  and 
his  grantees,  in  searching  his  title,  would  obtain  tli<* 
50 
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same  notice  and  were  also  ehar<i;ed  therewith.  This  con- 
sich^ration  is  su.vcient  to  dispose  of  the  ease.  Kegard- 
injj:  all  other  matters  unnecessary  to  a  decision,  I  regret 
that  the  coui-t  has  deemed  it  necessary'  to  consider  them, 
because,  in  my  opinion,  outside  of  the  feature  just  dis- 
cussed, there  is  nothing  to  charge  the  puiThaser  with 
notice. 

When  Smith  searched  the  records,  preparatory  to  bid- 
ding at  the  attachment  sale,  he  found  a  mortgage  to 
the  investment  company,  the  record  of  a  foreclosuiv  suit^ 
where  all  parties  the  record  disclosed  to  be  inter- 
ested were  befoi-e  the  court,  a  decree  foreclosing  a  junior 
mortgage-  and  establishing  the  investment  company's 
mortgage  as  a  senior  lien,  a  sale  under  that  decree,  duly 
confirmed,  and  a  deed  to  the  purchaser  duly  recorded. 
He  found  a  deed  whereby  that  purchaser  conveyed  the 
property  to  the  investment  company.  He  thus  found, 
so  far  as  the  records  disclosed,  a  mortgagee  buying  and 
receiving  a  conveyance  of  the  equity  of  redemption, 
without  any  other  estate  intervening.  Was  he  not  then 
justified  in  assuming  that  the  two  estates  had  merged? 
It  is  conceded  that  under  such  circumstances  merger 
occurs  unless  by  intention  of  the  parties,  or  by  interven- 
ing equities,  such  a  result  is  prevented.  The  presump- 
tion is  in  favor  of  merger,  and  there  was  nothing  here  to 
rebut  that  presumption,  so  far  as  the  records  disclosed. 
It  is  said  that  the  fact  that  the  conveyance  from  Patrick 
to  the  investment  company  was  subject  to  the  mortgage 
was  sufficient  to  rebut  the  presumption,  or  at  least 
to  notify  Smith  that  there  might  be  no  merger.  Matin  ir^ 
V.  Jones,  47  Neb.  616,  is  cited  as  applicable  to  this  phase 
of  the  case.  But  the  facts  are  very  different  In  Mathews 
i\  Jones  the  deed  to  the  mortgagee  recited  that  the  convey- 
ance was  subject  to  the  mortgage,  which  the  mortgagee 
''assumed  and  agreed  to  pay."  Of  course  the  mortgagee 
would  not  expressly  assume  and  agree  to  pay  a  mortgage 
which  he  himself  then  owned.  In  this  case  there  was  no 
such  covenan?.     On  the  contrary  the  deed  was  one  of 
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general  warranty,  except  that  the  grantor,  in  convey- 
ing to  the  mortgagee,  excepted  the  mortgage  from  his 
covenant  of  warranty.  A  mortgagor,  in  conveying  to  -^^ 
the  m<)rt;4agee  with  the  intention  on  the  part  of  both 
to  thereby  extinguish  the  mortgage,  would,  for  the  very 
purpose  of  effecting  that  object,  avoid  covenanting 
against  the  existence  of  a  mortgage  owned  by  the 
grantee  himself.  There  is  a  vast  difference  between  a 
covenant  by  the  grantee  to  pay  a  mortgage  and  the  re- 
fusal of  the  grantor  to  covenant  against  it  when  it  is 
held  by  the  grantee  himself.  In  the  latter  case  the 
exception  of  the  mortgage  from  the  covenant,  if  it  has 
any  significance,  strengthens  the  presumption  of  a 
merger. 

It  is  also  said  that  it  was  the  duty  of  Smith  to  inquire 
whether  there  had  been  in  fact  a  merger.  Finding  th(» 
mortgagee  had  acquired  the  remainder  of  the  estate. 
Smith  would  know  that  if  no  merger  had  taken  place 
it  would  be  necessary  for  the  owner  to  begin  a  suit 
against  himself  in  order  to  preserve  the  estate  which 
he  was  endeavoring  to  keep  distinct.  In  that  case  he 
would  have  to  allege  that  he  as  defendant  had  made  u 
default  against  himself  as  plaintiff,  and  that  by  reason 
of  failing  to  keep  his  own  obligations  to  himself  he  waii 
entitled  to  invoke  the  aid  of  the  court  to  enforce  his 
own  obligations  to  himself  by  selling  his  own  property 
to  discharge  them.  Is  it  reasonable  to  say  that  Smitli 
was  put  on  inquiry  to  ascertain  whether  such  an  absurd 
state  of  affairs  existed?  The  writer  can  recall  only  ont» 
instance  where  any  person  has  been  said  to  have  actu 
ally  pursued  so  cautious  a  policy,  and  that  is  the  case 
of  the  worthy  Lord  Chancellor,  immortalized  by  Gilbert 
&  Sullivan,  who  considered  seriously  whether  he  should 
fine  himself  for  contempt  of:  his  own  court  in  marrying 
his  own  ward  without  his  own  consent. 

By  our  statute  all  deeds,  mortgages,  and  other  instru- 
ments which  are  required  to  be  recoi*ded  are  void  as  to 
subsequent    purchasers    without    notice   whose    deeds, 
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mortgages,  or  other  instruments  shall  be  first  recorded. 
(Compiled  Statutes,  ch.  73,  sec.  16.)  Here  Smith's  deed 
was  recorded  before  the  assignment  of  the  mortgage  was 
recorded.  By  section  1  of  the  same  chapter  "deeds  of 
real  estate'*  shall  be  recorded.  Section  46  provides: 
"The  term  'deed/  as  used  in  this  chapter,  shall  be  con- 
strued to  embrace  every  instrument  in  writing,  by  which 
any  real  e«tate  or  interest  therein  is  created,  aliened, 
mortgaged,  or  assigned,  or  by  which  the  title  to  any  real 
estate  may  be  affected  in  law  or  equity,  except  last  wills, 
and  leases  for  one  year  or  for  a  less  time."  Certainly 
assignments  of  mortgages  are  within  this  provision. 
This  court  has  gone  to  perhaps  an  extreme  in  protect- 
ing secret  assignments  of  mortgages,  but  in  no  case  have 
we  repealed  the  recording  act  by  giving  effect  to  an  un- 
recorded assignment,  as  against  a  purchaser  without 
notice  who«e  muniments  of  title  were  actually  recorded 
before  the  assignment.  True,  the  lien  of  an  attachment 
extends  only  to  the  interest  of  the  defendant  in  attach- 
ment, but  the  cases  where  that  principle  ip  announced 
state  as  a  qualification  that  for  its  application  the  deed 
under  the  attachment  sale  must  not  be  recorded  before 
that  creating  the  secret  equity.  {Mansfield  v.  Gregory^  8 
Xeb.  432;  Harrul  v.  Grray,  10  Neb.  186;  Mansfield  V.Gregory, 
11  Neb.  297;  Hargreaves  v.  Menken^  45  Neb.  668;  Sheasley 
V.  Kecns^  48  Neb.  57.)  Per  contra,  a  purchaser  at  such  sale, 
if  he  buy  without  notice  of  the  outstanding  equity  and 
place  his  deed  on  record  prior  to  the  record  of  the  in- 
strument creating  such  equity,  is  entitled  to  the  pro- 
tection of  the  recording  act.  {Uhl  v.  May^  5  Neb.  157; 
Hubbart  v.  Walker,  19  Neb.  94.)  Tested  by  these  princi- 
ples Smith  acquired  a  good  title,  except  for  the  notice 
imparted  by  and  the  legal  effect  of,  the  deduction  of 
plaintiff's  mortgage  in  appraising  the  land  for  sale  under 
the  attachment. 

Sullivan,  J.,  and  Ryan,  C,  concur  in  the  foregbing 
opinion  of  Irvine,  C. 
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PBLLBES,    AND    JOHN    HeNDRICKSON    BT   AL.,    APPBL-     ^   ^ 

LANTS. 

Filed  April  21, 1898.    No.  9916. 

L  Insolvent  Trustee:  Preferred  CukiM.  The  beneficiary  of  a  trust 
fund,  solely  because  of  the  character  of  his  claim,  is  not  entitled 
to  the  payment  of  the  same  in  full,  to  the  exclusion  of  the  other 
creditors,  out  of  the  assets  of  the  insolvent  trustee's  estate. 

2.  Trusts:  Conversion:  Rights  of  Beneficla.ry.  When  trust  funds 
are  wrongfully  converted,  the  beneficiary  is  entitled  to  the  funds 
themselves,  or  the  proceeds  of  the  investment  of  them,  so  long  as 
he  can  definitely  trace  them,  and  before  they  reach  the  hands  of 
an  innocent  holder. 


t. :   Tracing  Finds.    When  a  trustee  wrongfully  commingles 

trust  money  with  his  own  and  makes  payments  from  the  com- 
mon fund,  it  will  be  presumed  that  he  paid  out  his  oiwn  money, 
and  not  the  trust  money. 

4. :  :  Conversion:  Beneficiaries.    When  trust  funds  are 

wrongfully  converted  and  not  only  do  not  remain  in  the  hands 
of,  and  are  not  found  among  the  assets  of,  the  wrong-doer,  but  are 
actually  traced  out  of  his  hands  and  shown  to  have  been  dissi- 
pated, then  the  beneficiary  of  the  trust  fund  is  not  entitled  to  have 
•hds  cl&im  allowed  as  a  preferred  one  against  the  estate  of  the 
insolvent  wrong-doer. 


S. :  .    If  the  trust  property  consisted  of  money,  the  claim 

•of  the  beneficiary  of  the  trust  fund  may  be  preferred  to  the  extent 
of  the  cash  found  among  the  assets  of  the  insolvent  trustee  at 
the  time  of  his  failure,  unless  it  affirmatively  appears  that  such 
cash  assets  are  not  part  of  the  trust  fund. 

6.  County  Treasurer:  Wrongful  Deposit  of  Funds:  Lien  of  County. 
A  county  treasurer  Is  a  trustee  of  moneys  which  come  into  his 
hands  by  virtue  of  his  oflSce,  and  if  he  wrongfully  deposits  them  to 
his  own  credit  in  a  bank  aware  of  their  character,  which  after- 
wards becomes  insolvent,  the  county  is  entitled  to  have  its  claim 
decreed  a  first  lieii  upon  any  asset  of  the  insolvent  which  it  shows 
is  the  product  of  its  moneys. 

7. :  :  .  The  county  treasurer  of  Hall  county  wrong- 
fully deposited  to  his  own  credit  in  the  Bank  of  Commerce  $15,- 
860.18  of  public  funds,  the  bank  being  aware  of  their  character. 
The  bank  failed,  having  in  its  vaults  only  $140  in  cash.  It  had 
used  the  treasurer's  deposit  in  paying  oft  its  other  depositors.  It 
was  not  shown  that  any  part  of  this  public  money  was  repre- 
sented by  or  embraced  in  any  asset  of  the  bank  which  came  into 
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the  posseBsion  of  its  receiver.  Held,  (1)  That  the  county  waa 
eDftitled  to  reclaim  the  $140  aa  being  part  af  the  truat  fund;  (2) 
that  it  was  not  entitled  to  have  its  claim  against  the  inaolvent 
bank  decreed  a  first  lien  upon  the  other  assets  thereof. 

Appeal  from  the  district  court  of  Hall  county.  Heard 
below  before  Thompson,  J.    Reversed. 

See  opinion  for  references  to  authorities  cited. 

John  L.  Webster,  W.  A.  Prince,  W,  H.  Platte,  James  U. 
Woohyy  and  James  H.  Mcintosh,  for  appellants. 

Fred  W.  Ashton,  R.  R.  Horth,  Charles  G.  Ryan,  and  G.  J. 
Smyth,  contra. 

Kagan,  C. 

To  an  understanding  of  this  case  the  material  and  un- 
disputed facts  are:  On  January'  9,  1896,  William  Thorns- 
sen  was  the  county  treasurer  of  Hall  county,  Nebraska. 
On  that  date  and  the  13th  and  15th  days  of  said  month 
he  made  general  deposits  to  his  own  credit  in  the  Bank 
of  Commerce  of  Grand  Island,  in  said  county,  aggregat- 
ing $16,828.32.  The  moneys  so  deposited  were  public 
moneys  rightfully  in  the  hands  of  Thomssen  as  county 
treasurer  of  said  county.  The  deposit  so  made  was.  un- 
lawful. The  officers  of  the  bank  knew  that  the  money 
so  deposited  by  the  treasurer  was  not  his,  but  the  money 
of  the  public,  and  that  Thomssen  held  such  money  as  the 
county's  agent  or  trustee.  On  January  20  of  said  year  the 
Bank  of  Commerce  became  insolvent,  ceased  to  do  busi- 
ness, and  its  assets  were  subsequently  placed  in  the 
hands  of  a  receiver.  When  the  receiver  took  possession 
of  the  assets  of  the  bank  there  were  in  its  vaults  in  cash 
$140,  and  no  more.  Between  January  9  and  January  20 
Thomssen  drew  checks  against  the  deposit  made  by  him 
in  said  bank  amounting  to  f968.14,  so  that,  when  the 
bank  ceased  to  do  business,  it  was  indebted  to  Thomssen 
in  the  sum  of  $15,860.18.  This  money  the  bank  used  in 
paying  off  its  depositors  other  than  the  county  treasurer. 
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It  was  not  shown  that  any  part  of  this  public  money  was 
represented  by  or  embraced  in  any  asset  of  the  bank 
which  came  into  the  hands  of  the  receiver.  After  the 
receiver  was  appointed  the  creditors  of  the  bank  filed 
with  him  their  claims  against  the  bank,  and  among  the 
<*laimants  was  Hall  county,  by  its  treasurer,  for  the 
money  which  the  bank  at  the  time  of  its  failure  owed 
hiuL  A  dividend  of  fifteen  per  cent  was  afterwards 
paid  by  the  receiver  to  each  of  the  creditors,  including 
the  county  treasurer.  Subsequently  the  county  filed  a 
petition  in  equity  and  asked  that  its  claim  be  decreed  a 
preferred  one,  and  be  first  paid  out  of  the  assets  of  the 
insolvent  bank.  The  district  court  of  Hall  county  en- 
tered a  decree  as  prayed  by  the  county,  and  the  other 
creditors  of  the  bank  have  appealed. 

1.  It  is  insisted  by  appellants  that  the  county,  by 
iiccepting  the  fifteen  per  cent  dividend,  has  estopi>ed  it- 
self from  asserting  that  it  is  a  preferred  creditor.  If  the 
claim  of  a  private  individual  had  been  allowed  as  that 
of  a  common  creditor,  and  he  had  afterwards  accepted 
-a  dividend  paid  thereon  by  the  receiver,  he  would  prob- 
ably be  in  no -position  to  afterwards  maintain  an  action 
to  have  his  claim  decreed  a  preferred  one,  as  he  would 
be  bound  by  the  judgment  or  adjudication,  unless  ap- 
pealed from,  which  recognized  his  claim  as  that  of  a 
<?ommon  creditor,  and  estopped  because  of  his  acceptance 
of  the  dividend  paid  on  such  non-preferred  claim.  {An- 
hetiser-Busch  Brewing  Ass'n  v.  Morris^  36  Neb.  31;  State  v, 
ThomaSj  53  Neb.  464.)  But  the  county  is  not  estopped 
here  from  asserting  that  its  claim  is  a  preferred  one 
because  of  the  action  of  its  county  board  and  treasurer 
in  the  premises. 

2.  The  treasurer  was  a  trustee  of  the  county  for  this 
money,  and  since  the  bank  borrowed  the  money  of  the 
treasurer,  knowing  it  was  county  money,  it  acquired 
no  greater  rights  to  the  money  than  the  treasurer  him- 
self had.  It  has  sometimes  been  held  that  where  a 
trustee  of  a  trust  fund,  or  one  who  has  received  that  fund 
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from  him,  knowing  it  to  be  such,  becomes  insolvent,  the 
claim  of  the  beneficiary  of  the  trust  fund  is  to  be  pi'e- 
ferred  to  that  of  all  other  creditors  of  such  trustee. 
Such  wa«  the  holding  of  the  supreme  court  of  Wisconsin 
in  McLeod  v.  Evans,  28  N.  W.  Rep.  173,  66  Wis.  401.  It 
wa43  there  ruled  that  in  order  to  make  the  claim  of  the 
beneficiary  of  the  trust  fund  a  preferred  one  it  was  not 
necessary  to  show  that  any  part  of  the  trust  fund  was 
embraced  in  the  assets  which  came  into  the  hands  of 
the  receiver  of  the  insolvent  trustee.  The  ruling  in 
this  case  was  followed  by  that  court  in  Francis  v.  EvanSy 
69  Wis.  115,  33  N.  W.  Rep.  93,  and  Bowers  v.  EvanSy  71 
Wis.  133,  36  N.  W.  Rep.  629;  but  in  Nonotuck  Silk  Co.  v. 
Flanders,  87  Wis.  237,  58  N.  W.  Rep.  383,  the  supreme 
court  of  Wisconsin  repudiated  the  doctrine  announced 
in  McLeod  v.  Evans,  supra,  and  overruled  that  case  and  the 
cases  following  it  The  supreme  court  of  Iowa  seems 
also  to  have  followed  the  rule  announced  by  the  supreme 
court  of  Wisconsin  in  McLeod  v.  Evans,  supra.  (See  //*rfe- 
pcndvnt  District  of  Boyer  v.  King,  45  N.  W.  Rep.  908; 
Davenport  Plow  Co.  v.  Lamp,  45  N.  W.  Rep.  1049.)  The 
doctrine  of  McLeod  v.  Evans  seems  also  to  have  been 
followed  by  the  supreme  court  of  Kansas  in  Myers  v^ 
Board  of  Education,  51  Kan.  87.  But  we  think  the  cor- 
rect doctrine,  and  the  one  supported  by  the  decided 
weight  of  authority,  is  that  the  beneficiary  of  a  trust 
fund,  solely  because  of  tlie  character  of  his  claim,  i& 
not  entitled  to  the  payment  of  the  same  in  full,  to  the 
exclusion  of  other  creditors,  out  of  the  assets  of  the  in- 
solvent trustee's  estate;  that  when  trust  funds  are 
wrongfully  converted,  the  beneficiary  is  entitled  to  the 
funds  themselves,  or  to  the  proceeds  of  the  investment 
of  them,  so  long  as  he  can  definitely  trace  them  and  be- 
fore they  reach  the  hands  of  an  innocent  holder;  that 
when  a  trustee  wrongfully  commingles  trust  money 
with  his  own  and  makes  payments  from  the  commoa 
fund,  it  will  be  presumed  that  he  paid  out  his  own 
money,  and  not  the  trust  money;  that  it  will  be  presumed 
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the  cash  assets  on  hand  when  the  trustee  failed  and 
the  receiver  took  possession  of  his  estate  were  part  of 
the  trust  money;  that  when  trust  funds  are  wrongfully 
converted,  and  not  only  do  not  remain  in  the  hands  of, 
and  are  not  found  among  the  assets  of,  the  wrong-doer^ 
but  are  actually  traced  out  of  his  hands  and  shown  to 
have  been  dissipated,  then  the  beneficiary  of  the  trust 
fund  is  not  entitled  to  have  his  claim  allowed  as  a  pre- 
ferred one  against  the  estate  of  the  insolvent  wrong- 
doer. If  the  trust  property  consisted  of  money,  the  claim 
of  the  beneficiary  of  the  trust  fund  may  be  preferred 
to  the  claims  of  other  creditors,  to  the  extent  of  the  cash 
found  among  the  assets  of  the  insolvent  trustee  at  the 
time  of  his  failure,  unless  it  affirmatively  appears  that 
such  cash  assets  were  not  part  of  the  trust  fund. 

The  foregoing  propositions  are  sustained  by  the  fol- 
lowing authorities:  2  Story,  Equity  Jurisprudence  [13th 
ed.]  sees.  1258,  1259;  Thompson's  Appeal,  22  Pa  St  16; 
Sherwood  v.  Central  Michigan  Savings  Batik,  61  N.  W.  Rep. 
[Mich.]  352;  Neely  v.  Rood,  54  Mich.  134,  19  N.  W.  Rep. 
920;  Little  v.  Chadwick,  151  Mass.  110,  23  N.  E.  Rep.  1005; 
Holmes  v.  Oilman,  138  N.  Y.  369,  34  N.  E.  Rep.  205;  Nono- 
tuck  Silk  Co.  V.  Flanders,  87  Wis.  237,  58  N.  W.  Rep.  383; 
National  Bank  v.  Insurance  Co.y  104  U.  S.  54;  Oianella  v. 
Momsen,  63  N.  W.  Rep.  [Wis.]  1018;  Slater  v.  Oriental 
Mills,  27  Atl.  Rep.  [R.  I.]  443;  Freiberg  v,  Stoddart,  28  AtL 
Rep.  [Pa.]  1111;  Englar  v.  Offutt,  70  Md.  788;  Boone 
County  Nat.  Bank  v.  Latimer,  67  Fed.  Rep.  27;  In  re  Cavin 
i>.  Oleasm,  105  N.  Y.  256,  11  N.  E.  Rep.  504;  Northern 
Dakota  Elevator  Co.  v.  Clark,  53  N.  W.  Rep.  [N.  Dak.]  175^ 
and  cases  there  cited. 

In  State  v.  Foster,  38  Pac.  Rep.  [Wyo.]  926,  the  state  of 
Wyoming  and  the  county  of  Laramie,  in  said  state, 
sought  to  have  a  trust  declared  in  their  favor  against 
the  entire  assets  of  an  insolvent  bank  in  which  the  treas- 
urers of  said  county  and  state  respectively  had  deposited 
the  public  moneys,  and  have  their  claims  allowed  as  pre- 
ferred ones.    The  opinion  is  an  able  and  an  exhaustive 
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one,  and  the  court  summed  up  its  conclusion  on  the  in- 
quiry presented  in  the  following  language,  found  in  the 
fourth  and  fifth  paragraphs  of  the  syllabus:  "A  state  or 
county  treasurer  is  merely  custodian  or  trustee  of  public 
moneys  coming  into  his  hands  by  virtue  of  office,  and  if 
he  deposits  such  funds  with  one  who  knows  their  trust 
character,  and  who  aftei-wards  becomes  insolvent,  the 
state  or  county  may  sue  to  impress  a  trust  on  the  insol- 
vent estate,  if  such  funds  can  be  identified,  or  traced  to 
some  particular  fund  or  property  of  the  estate.  Where  a 
banker  takes  on  deposit  trust  funds,  knowing  their 
character,  and,  after  mingling  them  with  his  own  funds, 
draws  on  the  whole  in  the  usual  course  of  business,  it 
will  be  presumed  that  the  money  so  withdrawn  is  that 
of  the  banker,  and  not  the  trust  money." 

From  the  admitted  facts  in  this  case  our  conclusion 
is  that  Hall  county  was  not  entitled  to  have  its  claim 
allowed  as  a  preferred  one  against  the  estate  of  the 
Bank  of  Commerce,  except  to  the  extent  of  $140,  the 
amount  of  cash  in  the  vaults  of  the  bank  when  it  failed. 
As  there  is  no  evidence  whence  this  cash  was  derived, 
the  presumption  is  that  it  was  a  part  of  the  county 
money.  But  counsel  for  both  parties  to  this  litigation 
have  cited  certain  opinions  of  this  court  which  each 
claims  sustain  his  contention,  and  we  now  proceed  to 
examine  the  cases  cited. 

In  Wilson  V,  Cohurn,  35  Neb.  530,  a  customer  of  a  bank 
made  a  deposit  therein  after  it  had  become  insolvent, 
but  without  his  knowledge.  He  then  sought  to  have 
a  trust  impressed  upon  the  assets  of  the  bank  in  the 
hands  of  its  assignee,  or,  in  other  words,  to  have  his 
claim  against  the  bank  made  a  prefen*ed  one;  but  this 
court  denied  him  relief,  on  the  ground  that  he  was  un- 
able to  trace,  distinguish,  and  identify  the  money  de- 
posited in  the  bank.  This  case  then  is  an  authority 
for  the  conclusion  we  have  reached  in  the  ease  under 
consideiution. 

In  Anheuser-Busch  Brewing  Ass^n  v.  MoniSy  36  Neb.  31, 
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a  bank  had  collected  and  failed  to  remit  certain  moneys 
to  the  breT^ing  association.  Subsequently  the  bank 
failed  and  was  placed  in  the  hands  of  an  assignee.  The 
brewing  aasociatlon  then  filed  its  claim,  and  it  was  al- 
lowed to  prorate  with  the  claims  of  other  creditors. 
Subsequently  a  dividend  was  paid  by  the  assignee, 
which  the  brewing  association  accepted.  On  this  state 
of  facts  we  held  that  the  allowance  by  the  county  court 
of  the  brewing  association's  claim  to  prorate  with  other 
creditors  was  an  adjudication  that  the  association  was 
not  entitled  to  have  its  claim  preferred,  and  that,  as  it 
did  not  appeal  from  this  adjudication,  it  was  bound 
thereby,  and,  it  having  accepted  the  dividend  paid  by 
the  assignee,  had  estopped  itself  from  claiming  to  be  a 
preferred  creditor  of  the  insolvent  bank.  The  question 
of  the  right  of  the  brewing  association  because  it  was 
the  beneficiary  of  a  trust  fund  to  have  that  fund  paid 
out  of  the  assets  of  the  insolvent  bank  as  a  preferred 
claim  was  not  necessary  to  a  decision  of  the  case. 

Farwell  v.  Klomatiy  45  Neb.  424,  is  in  line  with  the 
conclusion  reached  in  the  case  at  bar.  In  that  case  it 
was  held  that  equity  would  award  the  beneficiary  of 
the  trust  property  any  particular  property  which  could 
be  identified  as  having  been  purchased  with  the  trust 
property.  But  such  beneficiary  was  de^iied  the  right 
of  preference,  upon  the  ground  that  the  trust  property 
had  been  dissipated  and  mingled  by  the  trustee  with 
his  own  until  it  was  incapable  of  identification,  and  that 
no  part  of  the  assets  of  the  insolvent  trustee's  estate 
was  shown  to  be  the  product  of  any  part  of  the  trust 
fund. 

In  Capital  Nat,  Bank  v.  Goldwater  Nat  Bank,  49  Neb. 
786,  there  were  in  the  vaults  of  the  insolvent  trustee  at 
the  time  of  its  failure  |11,000  in  cash.  The  trust  fund 
amounted  to  f4,000,  and  we  held  that  the  beneficiary 
of  the  trust  fund  was  entitled  to  have  his  claim  pre- 
ferred to  that  of  other  creditors  of  the  insolvent  trustee. 
This  ease,  then,  is  in  line  with  the  conclusion  reach e:l 
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in  the  case  at  bar.  Since  the  insolvent  trustee  had  in  its 
vaults  111,000  in  cash  when  it  failed  and  went  into  the 
hands  of  a  receiver,  the  presumption  arose  that  included 
in  that  f  11,000  of  cash  were  the  f4,000  constituting  the 
trust  fund. 

What  has  just  been  said  of  the  Capital  National 
Bank  Case  is  also  true  of  State  v.  Midland  State  Bank^  52 
Neb.  1.  As  the  record  in  that  case  discloses, — although 
the  fact  does  not  appear  in  the  opinion, — the  cash  in 
the  vaults  of  the  bank  at  the  time  it  became  insolvent 
exceeded  the  amount  of  the  trust  fund;  and  again  the 
presumption  arose  that  in  that  cash  was  included  the 
trust  money  of  the  school  district 

The  only  case  in  this  court  which  seems  to  be  con- 
trary to  the  conclusion  we  have  reached  in  the  case  at 
bar  is  the  State  v.  State  Bank  of  Wahoo,  42  Neb.  896.  In 
that  case  the  trust  property  consisted  of  money,  and 
the  claim  of  the  beneficiary  of  this  fund  wad  ordered 
paid  as  a  preferred  claim  out  of  the  assets  of  the  in- 
solvent trustee,  a  bank.  The  opinion  does  not  disclose 
whether  the  cash  in  the  vaults  of  the  bank  at  the  time 
of  its  failure  was  equal  to  or  exceeded  the  amount  of 
the  trust  fund,  and  I  have  not  access  to  the  record  and 
cannot  therefore  say  what  the  record  did  disclose  in 
that  resi)ect;  but  it  was  never  the  writer's  intention  to 
hold  that  the  beneficiary  of  a  trust  fund,  simply  because 
of  the  character  of  that  fund,  was  entitled  to  a  prefer- 
ence out  of  the  assets  of  the  estate  of  the  insolvent 
trustee,  and  the  case  is  not  to  be  regarded  as  an  au- 
thority for  that  doctrine.  It  was  not  the  intention  of 
the  court  or  the  writer  of  that  opinion  to  adopt  the 
doctrine  of  McLeod  v.  EvanSy  supra;  nor  was  it  the  in- 
tention to  depart  from  the  principle  announced  in  the 
case  of  WUson  v.  Cobum,  supra.  The  ease,  like  every 
other,  should  rest  upon  some  principle;  and  if  it  cannot 
be  made  to  rest  upon  the  principle  of  Wilson  v.  CoburUj 
then,  like  the  Wandering  Jew,  it  should  not  be  allowed 
to  rest  at  all,  but  move  on  forever.    At  all  events,  the 
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case  must  not  be  considered  as  an  authority  for  the 
doctrine  announced  in  Mcljeod  v.  EvanSj  supray  and  the 
cases  which  follow  that.  The  decree  appealed  from  is 
reversed  and  the  cause  remanded,  not  for  retrial,  but 
with  instructions  to  the  district  court  to  set  aside  its 
decree  in  favor  of  the  county  and  to  enter  a  new  decret* 
awarding  the  county  of  Hall  a  preference  to  the  extent 
of  |140,  the  remainder  of  its  claim  to  be  allowed  so  as 
to  share  in  the  proceeds  of  the  insolvent  estate  in  com- 
mon with  other  creditors  thereof,  the  county  to  be 
charged  with  the  amount  of  the  dividend  received  and 

retained  by  it. 

Beyersed  and  remanded. 


Harrison,  C.  J.,  not  sitting. 


P.  L.  Johnson,  appellee,  v.  J.  B.  Pinlby,  Trustee, 

ET  AL.,  appellants. 
Filed  April  21, 1898.    No.  8042. 
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1.  Tax  Sales:  Treasurer's  Return.  Until  a  county  treasurer  had 
made  a  return  to  the  county  clerk  of  his  county  of  the  public  sale 
of  lands  for  taxes  held  by  him  in  pursuance  of  section  109,  chapter 
77,  Compiled  Statutes  1897,  he  cannot  make  a  valid  private  sale 
of  lands  for  the  delinquent  taxes  due  thereon. 

2. :  .    Where  a  private  tax  sale  of  real  estate  is  invalid 

because  of  the  failure  of  the  county  treasurer  to  first  make  such 
return,  the  purchaser  thereat  is  subrogated  to  the  rights  which  the 
public  had  a^^ainst  such  real  estate,  and  entitled  to  enforce  a  lien 
against  the  same  for  the  taxes  paid  at  the  sale  and  for  all  prior 
and  subsequent  taxes  existing  against  the  real  estate  and  paid  by 
him  because  of  such  purchase.  Adams  v,  Osgood,  42  Neb.  450,  fol- 
lowed. 

8.  Taxes:  Mistake  of  Collector:  Action  for  Damages.  The  public 
cannot  be  deprived  of  its  revenue  nor  its  lien  for  taxes  against 
property  because  of  the  mistake  of  a  tax  collector  in  not  collecting 
all  that  is  due  against  such  property. 

4^ :  Levy  in  City:  Publication  of  Ordinance.    The  failure  to 

publish  an  ordinance  of  a  cit'-  of  the  metropolitan  class— "An  ordi- 
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nance  making  the  annual  levy  of  taxes  for  the  city  of  Omaha  for 
the  year  1892" — In  the  official  newspaper  thereof,  as  required  by 
section  133,  chapter  12a,  Compiled  Statutes  1895,  did  not  preveuft 
such  ordinance  from  becoming  a  law,  it  having  been  duly  passed 
and  approved,  and  signed  by  the  mayor,  and  a  section  thereof 
providing  that  the  ordinance  should  be  in  force  from  and  after 
its  passage. 

6.  Oity  Ordinance:  Pboof  of  Enactment.  The  method  provided  by 
section  124,  chapter  12a,  Compiled  Statutes  1895,  for  proving  the 
existence  or  enaotment  of  an  ordinance  of  a  city  of  the  metro- 
politan clase  is  not  exclusive,  but  one  desiring  to  prove  such  an 
ordinance  may  pursue  the  statutory  method  or  resort  to  common- 
law  methods  of  proof. 

AppEAii  from  the  district  court  of  Douglas  county. 
Heard  below  before  Duffie,  J.    Affirmed. 

John  T.  Gathers,  for  appellants. 

/?.  W.  Breckenridge  and  SaunderSy  Macfarland  d  Dickeyy 
contra. 

Ragan,  0. 

P.  L.  Johnson  brought  this  suit  in  the  district  court 
of  Douglas  county  against  J.  B.  Pinley  and  others  to 
foreclose  a  tax  lien.  He  had  a  decree  as  prayed,  and 
Finley  and  others  have  appealed. 

1.  The  revenue  law  of  the  state  provides  that  the 
county  treasurer  of  each  county  shall,  on  the  first  Mon- 
day in  November  of  each  year,  offer  at  public  sale  all 
lands  on  which  the  taxes  levied  for  the  previous  year 
still  remain  unpaid  (Compiled  Statutes  1897,  ch.  77,  art.  1, 
sec.  109);  that  the  treasurer  shall  keep  a  sale  book  show- 
ing the  lands  sold,  to  whom,  and  for  what  amounts,  and, 
on  or  before  the  first  Monday  in  December  of  each  year, 
shall  file  in  the  office  of  the  county  clerk  of  his  county 
a  return  of  the  sales  made  (section  112  of  said  chapter 
77) ;  and  that  after  the  public  tax  sale  shall  have  closed, 
and  after  the  treasurer  has  made  his  return  thereon 
to  the  county  clerk,  as  provided  in  said  section  112,  if 
any  real  estate  remains  unsold  for  want  of  bidders,  the 
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county  treasurer  is  authorized  and  required  to  sell  the 
same  at  private  sale  (sei-tion  113  of  said  chapter  77). 
In  the  case  at  bar  the  county  treasurer,  on  January  7, 
1892,  sold  certain  real  estate  at  private  tax  sale  for  tho 
delinquent  taxes  of  the  year  1890,  having  failed  to  make 
and  file  with  the  county  clerk  the  report  of  the  public 
tax  sale  held  in  1891,  as  required  by  said  section  112. 
The  appellants  now  insist  that  the  decree  of  the  districi 
court  must  be  reversed  for  the  reason  that  the  purchase:- 
at  the  private  tax  sale  acquired  no  lien  upon  the  reiu 
estate  sold  thereat 

The  argument  is  that  the  provisions  of  the  revenuv* 
law  are  mandatory,  and  that  until  the  treasurer  hail 
made  and  filed  with  the  county  clerk  the  report  of  the 
public  tax  sale,  he  had  no  jurisdiction  to  sell  real  estate 
for  taxes  at  a  private  sale;  that  such  sale  was  conse- 
quently not  voidable  merely,  but  absolutely  void.  It 
is  true  that  the  county  treasurer  had  no  authority  to  sell 
real  estate  at  private  tax  sale  until  the  real  estate  had 
been  first  offered  at  public  tax  sale  and  he  had  made 
and  filed  with  the  county  clerk  his  report  of  such  public 
tax  sale;  and  a  private  tax  sale  made  without  the  treas- 
urer having  first  complied  with  this  requirement  of  the 
revenue  law  was  an  invalid  sale,  and  the  purchaser 
thereat,  if  he  finally  obtained  a  tax  deed  based  on  the 
certificate  of  purchase,  would  not  acquire  a  legal  title 
to  the  real  estate  if  the  deed  was  in  all  other  respects 
valid.  But  »''»rwithstanding  the  private  tax  sale  was 
invalid  be< .  .  the  treasurer  had  not  filed  his  report 
of  the  public  tax  sale,  the  effect  of  the  private  tax  sale 
was  to  transfer  to  the  purchaser  thereat  the  lien  which 
the  public  had  against  the  real  estate  for  the  taxes  for 
which  it  was  sold.  By  such  sale  the  purchaser  became 
subrogated  to  the  rights  and  liens  of  the  public  against 
the  real  estate  for  the  delinquent  taxes  thereon.  (Dillon 
V.  Merriam,  22  Xeb.  151;  Adams  v.  Osgood^  42  Neb.  450.) 

2.  A  second  argument  of  appellants  is  that  the  taxes 
for  which  the  real  estate  was  sold  at  private  tax  sale, 
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and  the  taxes  subsequently  paid  thereon  by  the  pur- 
chaser thereat,  had  been,  at  the  time  of  such  sale  and 
payment,  already  paid  by  the  appellants.    This  was  ont» 
of  the  defenses  interposed  by  appellants  to  this  action, 
and  the  burden  was  upon  them  to  establish  this  defense, 
and  we  think  they  failed  to  do  so.    It  is  not  claimed  by 
the  appellants,  as  we  understand  it, — ^and  if  that  is  their 
claim  the  evidence  does  not  sustain  it, — that  there  were 
in  fact  no  taxes  due  upon  this  real  estate  at  the  time 
it  was  sold,  nor  that  the  subsequent  taxes,  paid  by  the 
purchaser  at  the  private  tax  sale,  were  not  due  against 
the  property.     But  the  claim  of  the  appellants  seems 
to  be  this:    That  in  1890,  and  again  in  1892,  they  fur- 
nished to  the  tax  collector  a  list  of  their  property  in 
Douglas  county,  requesting  him  to  state  what  amount 
of  money  was  necessary  to  pay  the  taxes  thereon;   that 
the  tax  collector  did  furnish  them  a  statement  showing 
what  taxes  were  due  upon  the  appellants-  real  estate, 
including  the  real  estate  involved  in  this  action,  and 
that  the  appellants  then  and  there  paid  to  the  tax  col- 
lector all  that  he  claimed  was  due.     The  argument  is 
that,  if  the  treasurer,  through  neglect  or  mistake,  failed 
to  make  a  correct  statement  as  to  the  amount  of  taxes 
due  from  the  appellants  on  their  property,  and  the  ap- 
pellants paid  all  the  tax  collector  claimed,  then  the 
property  could  not  afterwards  be  sold  for  unpaid  taxes 
existing  against  it,  which  the.  treasurer  had  omitted 
from  the  statement  of  taxes  furnished  by  him  to  the 
appellants.    We  do  not  think  the  public  can  be  deprived 
of  its  revenue  nor  its  lien  for  taxes  against  property 
because  of  the  mistake  of  a  tax  collector  in  not  collecting 
all  that  is  due.    If  the  property  owner  suffers  any  loss 
or  damage  by  reason  of  the  neglect  of  the  tax  collector 
in  this  respect,  he  may  have  a  cause  of  action  against 
the  tax  collector  and  his  sureties  for  such  damages. 
Taxes  upon  real  estate  are  made  a  perpetual  lien  thereon, 
and  the  property  cannot  be  relieved  from  this  burden 
except  by  a  payment  of  the  taxes,  or,  in  case  it  has  been 
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sold,  the  neglect  of  the  purchaser  to  bring  an  action  to 
foreclose  his  lien  until  after  the  statute  of  limitations 
has  run.  (Alexander  v.  Shaffer ^  38  Neb.  812;  Adaim  v. 
Osgood,  42  Neb.  450;  Broume  v.  Finley,  51  Neb.  465.)  The 
failure  then  of  the  county  treasurer  to  make  to  the  ap- 
pellants a  correct  statement  of  the  amount  of  taxes  due 
upon  their  real  estate,  coupled  with  the  payment  by  the 
appellants  of  all  taxes  demanded  Jt)y  the  tax  collector, 
did  not  amount  to  a  payment  and  discharge  of  the  taxes 
for  which  the  real  estate  was  sold,  but  discharged  the 
taxes  on  the  appellants'  property  to  the  extent  of  money 
actually  paid  by  them.    (Riehards  v.  Hatfield,  40  Neb.  879.) 

3.  A  third  argument  is  that  the  finding  of  the  district 
court  that  the  taxes  for  which  the  property  was  sold 
had  been  legally  assessed  and  levied  against  the  same  is 
not  sustained  by  suflBcient  evidence.    We  think  it  is. 

4.  Parts  of  the  subsequent  taxes  paid  by  the  purchaser 
at  the  private  tax  sale  in  1893  were  city  of  Omaha  taxes 
for  the  year  1892.  Another  argument  is  that  the  finding 
of  the  dis-trict  court  that  these  city  taxes  of  1892  were 
legally  assessed  or  levied  against  the  property,  and 
therefore  a  lien  upon  it,  is  unsupported  by  sufficient  evi- 
dence. The  appellee,  to  prove  the  legal  levy  and  assess- 
ment of  the  1892  city  taxes,  introduced  in  evidence  an 
ordinance  of  the  city  of  Omaha  passed  and  approved 
February  9,  1892,  and  signed  by  the  mayor  February 
10,  1892.  This  ordinance  was  entitled  "An  ordinance 
making  the  annual  levy  of  taxes  for  the  city  of  Omaha 
for  the  year  1892."  The  argument  is  that  this  ordinance 
did  not  prove  anything,  because  it  was  not  shown  when 
or  that  the  ordinance  ever  went  into  effect.  The  con- 
tention is  that  the  ordinance,  before  it  could  take  effect, 
must  have  been  published  in  the  ofiicial  newspaper  of 
the  city  of  Omaha.  Section  133,  chapter  12a,  Compiled 
Statutes  1895,  the  statute  then  in  force  governing  the 
city  of  Omaha,  is  relied  upon  to  sustain  this  contention. 
The  section  provides:  "The  council,  at  the  commence- 
ment of  each  year,  or  as  soon  thereafter  as  may  be,  shall 

51 
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(lesi{i:nate  some  daily  newspaper  printed  in  the  city  a& 
the  official  paper  of  the  city,  in  which  shall  be  published 
all  li^eneral  ordinances  and  all  notices  and  other  pro- 
ceedinj::s  i^equired  by  law  or  ordinance  to  be  published." 
(\)U(eding  that  the  ordinance  in  question  is  a  general 
ordinance,  within  the  meaning  of  said  statute,  it  is  to  be 
observed  that  the  statute  does  not  provide,  either  in  ex- 
press teniis  or  by  implication,  that  a  general  ordinance 
shall  not  be  in  force  or  take  effect  as  such  until  it  has 
been  published  in  the  official  paper  of  the  city;  and  it 
is  not  claimed  that  the  ordinance  in  question,  within  the 
meaning  of  the  statute  just  quoted,  is  a  notice  or  pro- 
ceeding required  by  any  statute  or  ordinance  to  be  pub- 
lished. Section  15  of  said  chapter  confers  power  upon 
the  mayor  and  council  to  pass,  amend,  or  repeal  any  or 
all  ordinances  not  repugnant  to  the  constitution  and 
laws  of  the  state.  And  section  123  of  said  chapter  pro- 
vides: "All  ordinances  of  the  city  shall  be  passed  pur- 
suant to  such  rules  and  regulations  as  the  council  may 
presciibe.  ♦  ♦  ♦  Proridvd  further.  That  no  ordinance 
granting  any  franchise  shall  be  passed  until  at  least 
tw-o  weeks  shall  have  elapsed  after  its  introduction,  nor 
until  after  the  same  has  been  published  in  the  official 
l)aper  of  the  city."  It  would  seem  from  this  sec- 
tion that  unless  the  ordinance  passed  grants  a  franchise,, 
the  city  council  might  provide  that  it  should  take  effect 
and  be  in  force  from  and  after  its  passage,  and  that  the 
failure  to  publish  a  general  ordinance  in  the  official 
l)aper  would  not  prevent  such  ordinance  taking  effect 
if  it' provided  that  it  should  be  in  force  and  take  effect 
from  and  after  its  passage.  By  section  14  of  the  ordi- 
nance in  question  it  was  provided  that  this  ordinance 
shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage. A  second  argument  in  support  of  the  contention — 
the  finding  of  the  district  court  that  the  city  taxes  of 
1 892  had  been  legally  assessed  lacks  sufficient  evidence — 
is  that  the  enactment  of  the  ordinance  in  question  was> 
not  proved.     On  the  trial  the  appellee  called  the  city 
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clerk  as  a  witness,  who  testified,  without  objection,  that 
the  ordinance  in  question  here  was  an  ordinance  making 
a  levy  of  taxes  for  the  citj^  of  Omaha  for  the  year  1892, 
and  that  the  ordinance  was  one  or  a  part  of  the  records 
of  the  office  of  the  citv  clerk  of  the  citv  of  Omaha,  and 
then  introduced  in  evidence  the  original  ordinance 
passed  by  the  mayor  and  council  of  the  city  of  Omaha. 
The  argument  of  the  appellants  is  that  the  enactment 
or  existence  of  this  ordinance  could  be  proved,  and 
proved  only,  in  the  manner  provided  by  section  124 
of  said  chapter  12a,  which  is  as  follows:  "All  ordinances 
of  the  city  may  be  proven  by  the  certificate  of  the  clerk 
under  the  seal  of  the  city,  and  when  printed  or  published 
in  a  book  or  pamphlet  form,  and  purporting  to  be  pub- 
lished or  printed  by  authority  of  the  city  council,  shall 
be  read  and  received  in  all  courts  and  places  without 
further  proof."  The  ordinance  in  question,  it  appears, 
had  not  been  printed  or  published  in  book  or  pamphlet 
form;  at  least  there  was  no  attempt  to  prove  the  ordi- 
nance by  the  introduction  of  such  book  or  pamphlet. 
Xor  was  it  attempted  to  prove  the  ordinance  by  the 
certificate  of  the  city  clerk  under  the  seal  of  the  city. 
But  we  do  not  understand  that  the  existence  or  passage 
of  an  ordinance  of  a  city  of  the  metropolitan  class  can 
be  proved  only  in  the  method  provided  by  said  section 
124.  Certainly,  the  original  ordinance  and  the  pro- 
ceedings of  the  city  council,  showing  its  passage  and 
approval,  are  as  competent  evidence  that  the  ordinance 
was  passed  and  approved  as  a  certificate  of  the  city  clerk, 
under  the  seal  of  the  city,  that  the  ordinance  attached 
to  the  certificate  was  a  copy  of  the  original  ordinance  on 
file  in  his  office.  We  think  that  when  a  party  desires 
to  prove  the  existence  of  an  ordinance  of  a  city  of  the 
metropolitan  class  he  may  pursue  the  method  pointed 
out  by  said  section  124  or  he  may  resort  to  common-law 
methods  of  proof.     {Cloitgh  v.  l^tate,  7  Neb.  320.)     The 

decree  of  the  district  court  is 

Affirmed. 
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58  m\      Farriers  Mitual  Insfrancb  CJompany  of  Nebraska 

V.  Home  Fire  Insurance  Company  of  Omaha, 

Filed  April  21, 1898.    No.  8016. 

L  Iiifluranc«:  Cancellation  of  Policy:  Construction  of  Statute. 
Section  42,  chapter  43,  Compiled  Statutes  1897,  construed,  and  held 
to  apply  only  to  an  insurance  policy  in  force — a  valid  and  subsist- 
ing contract  between  the  insured  and  the  insurer,  and  to  have  no 
reference  to  a  contract  of  insurance  which  has  ceased  to  exist  by 
reason  of  the  violation  of  the  provisions  thereof  by  the  Insured. 

1.  :  :  Action  for  Unearned  Premium.    Where  an  insurer 

has  rightfully  declared  an  insurance  contract  at  an  end  because 
ot  Insured's  obtaining  additional  insunuice  on  the  insured  prop- 
erty without  the  consent  of  the  first  insurer,  contrary  to  the  pro- 
visions of  the  first  policy,  such  insured  has  no  cause  of  acticm 
against  the  insurer  for  the  unearned  premium. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J.    Affirnied. 

Lamb  d  Adams,  A.  W.  Scott,  and  G^.  W.  Shields,  for 
plaintiff  in  error. 

y.  0.  Stricklcr,  contra. 

Ragan,  C. 

From  the  pleadings  in  this  case  we  ascertain  the  ma- 
terial facts  thereof  to  be:  In  August,  1894,  one  Penner 
held  an  insurance  policy  issued  by  the  Home  Fire  In- 
surance Company,  hereinafter  called  the  home  company, 
agreeing  to  indemnify  him  for  any  loss  that  certain 
property  described  in  the  policy  might  sustain  by  reason 
of  fire,  lightning,  or  tornado  prior  to  a  specified  date. 
This  policy  contained  a  provision  that  if  Penner  should 
thereafter  procure  any  other  insurance  on  the  insured 
property  without  the  knowledge  and  consent  of  the  home 
company  its  contract  of  insurance  should  be  void.  Sub- 
sequently Penner,  without  the  knowledge  and  consent 
of  the  home  company,  procured  the   Farmers  Mutual 
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Insurance  Company,  hereinafter  called  the  farmers 
company,  to  issue  him  a  policy  upon  the  same  property 
insured  by  the  home  company,  in  and  by  which  the  farm- 
ers company  agreed  to  indemnify  him  for  any  loss  which 
the  insured  projyerty  might  sustain  by  reason  of  fire, 
lightning,  or  tornado  within  a  time  specified.  In  pay- 
ment, or  in  part  payment,  of  the  premium  charged  by 
the  farmers  company  Penner  assigned,  or  attempted  to 
assign,  to  it  the  unearned  premium  which  he  claimed 
the  home  company  owed  him  on  the  policy  issued  by  it, 
and  authorized  the  farmers  company  to  obtain  from  the 
home  company  a  cancellation  of  its  policy  and  collect 
from  it  the  unearned  premium  thereon.  The  home  com- 
pany refused  to  pay  to  the  farmers  company  the  un- 
eam'ed  premium  of  the  Penner  policy,  and  thereupon 
the  farmers  company  sued  the  home  company  in  the 
district  court  of  Douglas  county  to  recover  such  pre- 
mium. A  motion  for  judgment  on  the  pleadings  was 
filed  in  the  district  court,  by  it  sustained,  and  the 
farmers  company's  action  dismisst^d,  to  reverse  which 
it  has  filed  here  a  petition  in  error. 

At  the  time  the  Penner  policy  was  issued  section  42, 
chapter  43,  Compiled  Statutes  1897,  was  in  force  and 
that  section  pix)vides  that  any  insurance  company  trans- 
acting business  in  this  state  "shall  cancel  any  policy 
of  insurance  hereafter  issued  or  renewed,  at  any  time, 
by  request  of  the  party  insured,  or  his  legal  representa- 
tive, and  shall  return  to  the  said  pai'ty,  or  his  repre- 
sentative as  aforesaid,  the  net  amount  of  premium 
received  by  the  company,  after  deducting  the  actual  com- 
pensation of  the  agent  or  solicitor  for  securing  the  issue 
of  said  policy,  and  also  deducting  the  customary  short- 
rate  premium  for  the  expired  time  of  the  full  term  for 
which  said  policy  was  issued  or  renewed,  anything  in 
the  policy  to  the  contrary  notwithstanding."  •  This 
statute  was  as  much  a  part  of  the  Penner  policy  as  if 
it  had  been  actually  written  or  incorporated  thei-ein. 
The  farmers  company,  by  taking  an  assignment  from 
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Penn^r  of  the  unearned  premium  of  his  policy  issued 
by  the  home  company,  acquired  the  same  right  to  col- 
lect from  the  home  company  such  unearned  premium 
as  Penner  himself  had.  The  inquiry  then  is  could  Pen- 
ner  himself,  under  the  facts  of  this  case,  have  maintiiined 
this  action  against  the  home  company  and  have  re- 
covered a  judgment  against  it  for  the  unearned  premium 
on  the  policy  issued  by  it?  We  do  not  think  he  could. 
The  fact  that  Penner  procured  additional  insurance 
upon  the  property  insured  by  the  home  company,  with- 
out the  knowledge  and  consent  of  that  company,  did 
not  render  the  hoiiie  company's  policy  absolutely  void, 
but  voidable  at  its  election.  If  it  saw  fit  to  do  so.  it 
might  have  waived  its  right  to  insist  upon  the  forfeiture 
of  the  policy  because  of  Penner's  violation  of  its  terms, 
and  it  might  have  ratified  his  taking  out  additional  in- 
surance. {Billiiiys  i\  Geniian  Ins.  Co.,  34  Neb.  502; 
Hughes  v.  Insurance  Co.  of  N.  A.,  40  Neb.  626;  Eagle  Fire 
Co.  of  X.  Y.  i\  Globe  Loan  d  Trust  Co.,  44  Neb.  380;  Home 
Fire  Ins,  Co.  of  Omaha  r.  Hammang,  44  Neb.  566.) 

But  the  home  company  had  the  right,  upon  ascertain- 
ing that  Penner  had  procured  additional  insurance  upon 
the  property  which  it  had  insured,  to  treat  that  policy 
as  void  because  of  Penner's  violation  of  its  provisions, 
and  when  it  ascertained  that  Penner  had  procured  ad- 
ditional insurance,  it  did  exercise  its  right  to  consider 
the  contract  of  insurance  with  Penner  at  an  end;  but 
Penner's  violation  of  his  insurance  contract  did  not  in- 
vest him  with  a  right  of  action  against  the  home  com- 
pany to  recover  the  premium  which  he  had  paid  the 
company  therefor,  or  any  part  of  that  premium.  The 
contract  of  insurance  did  not  provide  that  if  the  insurer 
declared  it  to  be  at  an  end  because  of  Penner's  violation 
of  its  provisions  in  procuring  additional  insurance  on 
the  insured  property  without  the  consent  of  the  home 
company  that  it  would  repay  Penner  the  uneaj*ned  pre- 
mium ;  nor  is  this  the  meaning  of  the  statute  construct- 
ively incorporated  into  and  made  a  part  of  the  policy. 
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The  statute  indeed  makes  it  the  duty  of  an  insurer,  upon 
the  request  of  the  insured  or  his  legal  representative, 
to  cancel  an  insurance  policy  and  return  to  the  insured 
the  unearned  premium,  but  the  statute  deals  with  a 
I)olicy  in  force — a  valid  and  subsisting  contract  between 
the  insured  and  the  insurer.  It  has  no  reference  to  a  con- 
tract of  insurance  which  has  ceased  to  exist  by  reason 
of  the  violation  of  the  provisions  thereof  by  the  insured. 
{Colby  V.  Cedar  Rapids  Im.  Co,,  66  la.  577,  24  N.  W.  Rep. 
54.)  Since  Penner  could  not  have  maintained  this  action 
against  the  home  company,  the  farmers  company  could 
not  maintain  it.    The  judgment  of  the  district  court  is 

Affirmed. 


Charter  Gas-Engine  Company  v.  Coleridge  State 

Bank  et  al. 

Filed  April  21, 1898.    No.  8048. 

1.  Conditional  Sales:  Warranty.  The  contract  between  the  parties, 
set  out  in  the  opinion,  construed,  and  held  not  one  of  absolute 
sale  of  property  accompanied  by  the  warranty  of  the  vendor  as  to 
the  qualities  of  the  property,  but  one  of  conditional  sale,  the  quali- 
ties of  the  property  being  of  the  essence  of  the  contract,  and  the 
establishment  of  their  existence  a  condition  precedent  to  the  com- 
pletion of  the  sale. 

t.  :  :   Evidence:   Review.    Evidence  examined,  and  held 

to  sustain  the  finding  of  the  Jury  (1)  that  the  conditions  precedent 
provided  for  by  the  contract  had  never  been  fulfilled,  and  that  the 
vendee  refused  to  accept  the  property  conditionally  sold  him  for 
that  reason;  (2)  that  the  vendee  had  not  waived  the  performance 
of  the  conditions  precedent  provided  for  by  the  contract. 

Error  from  the  district  court  of  Cedar  county.    Tried 
below  before  Norris,  J.    Affirmed, 

John  Bridenbaugh,  for  plaintiff  in  error. 

J.  C.  Engelman  and  Miller  d  Ready ^  contra. 


44  NEBRASKA  REPORTS.  [Vol.  54 


Charter  Goa-Engine  Co.  ▼.  Coleridge  Stote  Bank. 


Ragan,  C. 

The  Charter  Gas-Engine  Company  of  Sterling,  Illinois,, 
wrote  a  letter  to  W.  M.  Shook  at  Coleridge,  Nebraska, 
in  which  it  stated :  "We  will  furnish  you  a  No.  6  Charter 
gas  engine,  thirty-six  indicated,  twenty-five  actual,  hoi'se- 
power,  for  |1,250.  ♦  ♦  ♦  ^Ve  guaranty  that  the 
Charter  does  not  use  to  exceed  one  gallon  of  gasoline 
in  ten  hours  to  each  indicaited  horse-pow^er  doing  full 
work,  and  when  part  work  is  done  the  consumption  is  in 
proportion.  No  settlement  is  asked  for  from  responsible 
parties  until  the  engine  is  running  and  meets  our  claims.'^ 
In  response  to  this  Shook  sent  the  engine  company  the 
following  letter:  "You  offer  me  No.  6  Charter  gas  en- 
gine for  |1,250,  and  I  now  make  you  this  proposition: 
I  will  give  you  $1,250  for  a  No.  6  Charter  gas  engine. 
You  deliver  it  at  Coleridge,  Nebraska,  and  give  me  sixty 
days'  trial.  If  at  the  end  of  sixty  days  it  performs  as 
you  guaranty,  I  will  pay  cash.  I  deposit  at  the  Coleridge 
State  Bank  the  sum  of  $1,250  immediately  on  acceptance 
of  this  order,  subject  to  your  order,  provided  the  engine 
comes  up  to  guaranty."  Under  date  of  August  5,  1892, 
the  engine  company  responded  to  Shook's  letter  as  fol- 
lows: "We  accept  your  pi-oposition  of  $1,250  for  No. 
6  Charter,  thirtv-six  indicated,  twenty-five  actual,  horse- 
power, on  cars  Coleridge,  Nebraska.  You  to  deposit  at 
the  Coleridge  State  Bank  the  sum  of  $1,250  on  receipt 
of  this  acceptance  of  your  order,  and  to  have  sixty  days' 
trial  of  engine  to  see  that  it  meets  our  guaranty.'^ 
Shook  deposited  the  $1,250  in  the  Coleridge  State  Bank^ 
to  be  paid  to  the  engine  company  in  case  it  should  ful- 
fill the  requirements  of  the  contract,  and  the  engine 
company  shipped  the  engine  to  Coleridge.  Shook  took 
possession  of  it,  put  it  up,  and  began  using  it  about 
September  1,  1892.  Shook  retained  possession  of  the 
engine  for  more  than  sixty  days  after  he  received  it,  and 
while  it  was  in  his  possession  it  was  destroyed  by  fire* 
The  engine  company  brought  this  suit  against  the  bank 
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in  the  district  court  of  Codar  county  to  recover  the  pric.» 
of  the  engine  deposited  with  it  by  Shook.  The  bank,  in 
its  answer,  interpleaded  Shook,  disclaimed  any  interest 
in  the  money  in  its  hands,  and  offered  to  pay  it  to  whom- 
soever the  court  should  direct  Shook  was  brought  into 
the  (*ase  and  filed  an  answer,  in  which  he  set  out  tht^ 
contract  between  himself  and  the  engine  company  under 
which  he  came  into  possession  of  the  engine,  and  inter- 
posed as  a  defense  to  the  action  that  the  engine  did  not 
come  up  to  the  requirements  of  the  contract,  in  that  it 
did  not  furnish  the  horse-power  it  was  guarantied  to 
furnish;  that  it  used  more  gasoline  than  it  was  war- 
ranted to  use,  and  in  consequence  of  the  failure  of  the 
engine  to  meet  the  requirements  of  the  contract  he  had 
never  accepted  the  same.  He  admitted  that  he  retaincHl 
possession  of  the  engine  more  than  sixty  days  after  re- 
ceiving it,  but  that  he  did  so  at  the  request  of  the  engine 
company  for  the  purpose  of  continuing  the  trial  of  the 
engine  and  for  the  purpose  of  determining  if  it  would 
finally  meet  the  requirements  of  the  contract,  and  that 
while  it  was  thus  in  his  possession  it  was  destroyed  by 
fire,  without  any  fault  or  negligence  on  his  part.  The 
trial  resulted  in  a  judgment  awarding  Shook  the  money 
in  the  bank  and  a  judgment  against  the  engine  company 
for  the  freight  on  the  engine  from  Illinois  to  Nebraska, 
which  Shook  had  advanced  for  the  engine  company  at 
its  request.  To  review  this  judgment  the  engine  com- 
pany has  filed  a  petition  in  error  in  this  court. 

1.  The  first  question  presented  by  the  record  is:  What 
is  the  proper  construction  of  the  contract  between  Shook 
and  the  engine  company?  Was  the  contract  an  actual 
sale  and  delivery  of  the  engine,  accompanied  by  the 
vendor's  warranty  that  it  would  meet  certain  require- 
ments, or  was  the  contract  one  of  conditional  sale,  the 
sale  to  become  effective  only  if,  after  trial  of  the  engine, 
it  m^  the  requirements  of  the  vendor's  warranty?  We 
do  not  think  this  contract  was  one  of  an  absolute  sale 
and  delivery  of  the  engine,  accompanied  by  the  warranty 
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of  the  vendor  that  the  engine  would  (*ome  up  to  certain 
requirements,  and  that  in  case  it  failed  to  do  so,  the  vendee 
might  rescind  the  contract  and  return  the  engine  or  re- 
tain it  and  sue  the  vendor  for  damages.  This  engine  was 
ordered  by  Shook  for  a  specific  purpose  to  perform  a 
specific  work,  namely,  the  opemtion  of  mill  machinery. 
If  the  engine,  aiter  being  tried,  met  the  requirements 
of  the  contract  under  which  it  was  delivered  to  Shook, 
ihen  it  was  a  sale;  if  not,  it  was  no  sale.  These  condi- 
tions of  the  contract,  that  the  engine  should  develop  a 
certain  horse-power  and  in  so  doing  consume  a  certain 
amount  of  specified  fuel,  were  of  the  essence  of  the  con- 
tract; were  conditions  precedent  to  the  completion  of 
the  sale;  and  if  the  engine,  upon  trial,  did  not  meet  the 
conditions  of  the  contract.  Shook  was  under  no  obliga- 
tion to  ac'cept  the  engine.  {Jones  v.  United  States,  96  U.  S. 
24;  Pope  v.  Allis,  115  U.  S.  363;  Benjamin,  Sales  [2d  ed.] 
sec.  565.) 

2.  The  second  question  presented  by  the  record  is  the 
sufficiency  of  the  evidence  to  sustain  the  jury's  finding 
that  Shook's  retention  of  the  engine  for  more  than  sixty 
days  after  he  received  it  was  with  the  consent  of  the 
engine  company  and  for  the  purpose  of  continuing  the 
trial  of  the  engine,  endeavoring  to  make  it  come  up  to 
the  requirements  of  the  contract  between  Shook  and  the 
engine  company;  and  that  Shook  had  not  waived  the 
performance  of  the  conditions  precedent  in  pursuance 
of  which  the  engine  was  delivered  to  him.  We  think  the 
evidence  shows  beyond  all  question  that  this  engine 
never  developed  twenty-ftve  actual  nor  thirty-six  indi- 
cated horse-power,  and  that  it  consumed  more  than  one 
gallon  of  gasoline  in  ten  hours  to  each  indicated  horse- 
power developed;  and  that  Shook  never  accepted  this 
engine  and  thus  consummated  the  sale;  and  that  he  re- 
fused to  accept  it  because  the  engine  did  not  come  up  to 
the  requirements  of  the  contract.  We  think,  also,  that 
the  evidence  sustains  the  jury's  finding,  that  Shook's  pos- 
session of  this  engine  for  more  than  sixty  days  after  he 
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received  it  was  with  the  permission  of  the  engine  com- 
pany and  with  its  knowledge;  that  the  engine  had  not 
met  the  requirements  of  the  contract,  and  that  Shook 
had  not  accepted  it.  After  Shook  had  retained  the  engine 
for  more  than  sixty  days,  and  after  the  engine  company 
knew  that  he  had  refused  to  accept  it  because  of  its  fail- 
ure to  meet  the  requirements  of  the  contract,  the  engine 
company  sent  an  expert  to  Coleridge,  who  endeavored 
to  make  this  engine  do  the  work  for  which  it  was  sold 
and  which  it  was  warranted  to  do.  The  evidence  shows 
that  he  failed  and  that  the  engine  failed  at  all  times 
after  that,  although  Shook  seems  to  have  been,  in  good 
faith  and  with  the  knowledge  of  the  engine  company, 
trying  to  make  the  engine  meet  the  requirements  of  the 
contract.  The  finding  of  the  jury  that  Shook,  by  retain- 
ing the  engine  more  than  sixty  days,  had  not  waived 
the  conditions  precedent  and  elected  to  accept  the  engine 
is  sustained  by  the  evidence.  This  case  is  distinguish- 
able from  MolinCy  Milbuni  d  Stoddard  Co.  v.  PereaUj  52  Neb. 
577.  In  the  Pereau  case  there  was  an  absolute  sale  and 
delivery  of  the  chattel  accompanied  by  the  vendor's  war- 
ranty. In  the  case  at  bar  the  sale  was  to  take  effect — 
to  be  a  sale — only  if  the  engine  on  trial  developed  certain 
specified  power  and  consumed  only  a  certain  amount 
of  a  specified  fuel  for  each  horse-power  developed.  These 
conditions  precedent  the  engine  did  not  meet;  they  were 
not  waived  by  Shook  and  the  sale  never  became  absolute. 
The  judgment  of  the  district  court  is 

Affirmed. 


Omaha  &  Republican  Valley  Railway  Company  v.  ^-^^ 
Marilla  L.Crow,  Administratrix.  m  J 

too    084 

Filed  April  21, 1898.    No.  9365. 

1.  Death  by  Wrongful  Act:  Petition.  A  petition  und«r  Lord  Camp- 
bell's Act,  which  alleges  that  the  deceased  left  a  widow  and  next 
of  kin,  deecritoing  them,  on  whom  the  law  confers  the  right  to  he 
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supported  by  th«  person  killed,  sufficiently  avers  pecuniary  loss, 
and  in  that  respect  states  a  cause  of  action. 

2.  Bailroad  Companies:  Liability  for  Negligence  op  Connibotiwg 
Carrier.  A  railroad  company  which  issues  a  through  ticket, 
and  so  contracts  to  carry  a  passenger  beyond  its  own  terminus, 
constitutes  the  connecting  carrier  its  agent  for  tSie  purpose  ol 
performing  the  contract,  and  is  liable  for  the  negligence  of  such 
connecting  carrier. 

8. :   Duty  to  Shipper  with  Pass:   Negligence.    A  shipper  of 

liye  stock,  who  receives  from  the  railroad  company  undertaking 
the  transportation  of  such  stock  a  free  pass,  to  enable  him  to  care 
for  his  stock  in  transit,  assumes  such  risks  and  inconveniences  as 
necessarily  ajbtend  upon  caring  for  such  stock,  and,  modified  ac- 
cordingly, the  liability  of  the  railroad  company  to  such  shipper 
for  personal  injuries  by  him  sustained  by  reason  of  the  negligence 
of  iU  employ^  is  thait  of  a  common  carrier  for  hire. 


i. :  :  .    Such  a  shipper  does  not  assume  the  risk  of 

negligence  by  the  carrier,  but  only  such  dangers  as  result  from  his 
peculiar  duties  while  the  railroad  is  being  carefully  operated. 

6. :  :  :  Fellow-Servants.      By    accepting    such    a 

pass  the  shipper  does  not  become  the  servant  of  the  railroad  com- 
pany, and  is  not  within  the  fellow-servant  rule. 

6.  Negligence:  Pleading  and  Proof.    A  general  averment  of  negli- 

gence is  sufficient  unless  attacked  by  motion,  and  an  issue  framed 
by  a  traverse  of  such  averment  may  be  proved  by  evidence  of  any 
act  within  the  general  averment. 

7.  Verdict  for  Plaintiff  in  Action  for  Death  by  Wrongful  Act:    In- 

struction s.  Evidence  held  sufficient  to  sustain  the  verdict,  and 
instructions  found  to  have  been  correctly  given  and  refused. 

8.  Special  Findings:  Discretion  of  Court.    The  submitting  to  the 

Jury  of  special  interrogatories  is  a  matter  resting  in  the  discre- 
tion of  the  trial  court 

Error  from  the  district  court  of  Valley  county.    Tried 
below  before  Kendall,  J.    Affirmed. 

W.  R.  Kelly  and  E.  P.  Smith,  for  plaintiff  in  error. 

Reese  &  Oilkeson  and  Charles  A.  Mumi,  contra. 

Irvine,  0. 

This  was  an  action  by  Marilla  L.  Crow,  administratrix 

of  the  estate  of  Jonathan  S.  Crow,  deceased,  against  the 


' 
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Omaha  &  Republican  Valley  Railway  Company,  to  re- 
cover damages  arising  from  the  death  of  plaintiff's  in- 
testate alleged  to  have  been  caused  by  the  negligence 
of  the  defendant.  From  an  adverse  judgment  the  defend- 
ant once  before  prosecuted  error  proceedings  to  this 
court,  and  the  judgment  was  reversed  for  error  in  the 
instructions.  {Omaha  d  R.  T.  R,  Co.  v.  Crow,  47  Neb.  84.) 
Another  trial  resulted  in  another  verdict  for  the  plain- 
tiff, and  from  a  judgment  thereon  the  defendant  again 
prosecutes  error.  In  the  former  opinion  will  be  found 
a  statement  of  facts,  substantially  in  accordance  with 
the  facts  elicited  on  the  last  trial.  This  time,  however, 
the  defendant  introduced  evidence  in  some  respects  con- 
tradicting or  modifying  the  effect  of  plaintiff's  evidence. 
Thus  the  evidence  now  makes  it  quite  certain  that  a 
headlight  was  burning  at  the  rear  of  the  locomotive 
which  ran  over  Crow,  but  the  fact  remains  that  the  light 
therefrom  emitted  does  not  seem  to  have  been  sufficient 
to  attract  the  attention  of  any  of  the  witnesses.  More- 
over, the  admissions  of  facts  with  reference  to  the  ca- 
pacity of  the  plaintiff  and  the  measure  of  damages  were 
not  made  at  the  last  trial,  and  these  were  issues  con- 
tested by  proof  and  submitted  to  the  jury.  There  are  111 
assignments  of  error,  mx)st  of  which  are  separately  dis- 
cussed in  the  very  voluminous  briefs.  In  several  in- 
stances a  group  of  these  assignments  really  presents  a 
single  question  of  law.  In  a  few  instances  the  assignment 
receives  no  support  from  the  record;  in  others  the  ques- 
tion presented  is  a  subordinate  question  of  fact,  of  no 
general  interest  or  importance,  or  the  ruling  complained 
of,  if  erroneous,  was  clearly  not  prejudicial.  In  order 
to  avoid  an  unjustifiable  expansion  of  the  opinion  it  is 
necessary  to  pass  over  many  of  these  assignments  with- 
out special  reference  thereto.  They  have  all,  neverthe- 
less, been  considered. 

At  the  beginning  of  the  trial  the  defendant  objected 
to  the  introduction  of  any  evidence,  on  the  ground  that 
the  petition  did  not  state  a  cause  of  action.    The  over- 
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ruling  of  this  objection  is  assigned  as  error.  The  si)ecific 
objection  made  to  the  petition  is  that  it  does  not  show 
that  the  next  of  kin  sustained  any  pecuniary  injury  from 
Crow's  death.  The  petition  alleges  that  Crow  left  a 
widow  and  several  children,  naming  them  and  stating 
their  ages.  Six  of  them  are  minors.  Since  the  filing  of 
the  briefs  in  this  case  the  court  has  had  occasion  to  in- 
vestigate the  question  thus  presented  and  to  review  the 
former  decisions  on  the  subject;  and  it  has  been  held 
that  when  the  petition  discloses  that  the  deceased  left 
a  widow,  or  next  of  kin,  as  minor  children,  in  whost^ 
favor  the  law  devolved  upon  him  a  legal  obligation  for 
their  support,  such  facts  are  sufficient  to  raise  a  pre- 
sumption of  pecuniary  loss  because  of  his  death,  and  it 
is  not,  in  such  case,  necessary  to  plead  any  facts  showing 
special  damage.  (City  of  Friend  v.  Burleigh,  53  Neb.  674.) 
It  is  true  that  it  is  not  alleged  in  this  petition,  as  it  waa 
in  the  case  cited,  that  the  deceased  was  of  ability  to  per- 
form that  duty,  but  it  will  be  presumed  that  a  man  will 
to  the  extent  of  his  ability  perform  a  duty  of  that  char- 
acter; it  will  be  presumed  that  he  has  some  ability  to 
work;  and  the  extent  to  which  he  does  or  can  perform 
the  duty  is  not  a  matter  going  to  the  sufficiency  of  the 
petition  but  to  the  proof  of  damages. 

For  several  reasons  it  is  urged  that  the  evidence  does 
not  sustain  the  verdict,  and  the  arguments  under  this 
head  are  of  such  a  character  that  their  discussion  dis- 
poses of  most  of  the  assignments  of  error  relating  to  the 
instructions  and  to  rulings  on  the  admission  of  evidence. 
We  shall,  therefore,  ask  counsel  to  accept  what  is  said 
under  this  head,  so  far  as  applicable,  as  deciding  these 
more  special  assignments,  without  always  referring  to 
them  specifically. 

It  is  said  that  the  evidence  conclusively  shows  that 
the  injui'y  occurred  on  the  line  of  a  connecting  carriei*, 
after  the  deceased  had  reached  the  terminus  of  defend- 
ant's road,  and  if  it  was  caused  by  the  negligence  of  any 
(  re,  it  was  that  of  the  servants  of  the  connecting  car- 
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lier.  The  eviden(*e  discloses  on  this  subject  that  the 
defendant  company  was  operating  a  line  of  railroad  from 
Ord,  where  the  deceased  began  his  journey,  to  Grand 
Island,  where  it  connected  with  the  lines  of  the  Union 
Pacific  Railway  Company.  The  two  roads  were  owned 
by  different  companies,  and,  according  to  witnesses  for 
the  defendant,  they  were  operated  separately,  with  no 
relationship  closer  than  an  arrangement  for  the  inter- 
change of  business.  The  ticket  issued  to  Crow  was 
headed  "Union  Pacific  System  and  branches"  and  in  no 
other  way  indicated  by  what  corporation  it  was  issued. 
The  same  was  true  of  the  written  contract  for  the  trans- 
portation of  the  live  stock  which  Crow  was  accompany- 
ing. The  ticket  was  for  a  continuous  passage  from  Ord 
to  South  Omaha,  and  the  contract  was  for  the  transpor- 
tation of  the  stock  to  South  Omaha.  In  no  way  was  the 
contract  restricted  to  the  transportation  of  either  pas- 
senger or  cattle  to  the  end  of  defendant's  line.  It  was 
a  through  contract.  Under  the  facts  the  case  was  essen- 
tially like  that  of  VlioUette  v.  Oimlia  d  K  V.  R,  Co.,  26  Neb, 
169,  and  Omaha  &  R,  V.  R.  Co.  v.  ChoHette,  41  Neb.  578, 
holding  the  initial  carrier  liable  for  the  negligence  of  a 
connecting  carrier  through  whose  agency  the  contract 
for  through  transportiition  is  being  performed.  In  Fre- 
moftt,  E,  &  M.  V.  R.  Co.  v.  Waters,  50  Neb.  592,  cited  by 
the  defendant,  the  carrier  had  carefully  restricted  itself 
to  agreeing  to  carry  the  goods  to  the  end  of  its- own  line 
and  there  deliver  to  a  connecting  carrier  named  in  the 
contract.  There  was  no  contract  to  carry  the  goods  to 
their  destination  and  no  through  consignment.  That 
case  is,  therefore,  in  no  sense  applicable.  The  instruc- 
tion on  this  point,  bitterly  assailed  in  the  brief,  is  in  ac- 
cordance with  the  law  as  just  stated,  but  includes  the 
additional  statement  to  the  jury  that  if  the  deceased 
procured  the  ticket  at  the  station  of  the  defendant  com- 
pany, and  if  the  contract  was  for  carriage  over  the  de- 
fendant's road  and  connecting  lines,  then  the  contract 
would  be  a^  binding  on  the  defendant  as  if  made  in  its 
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name.  As  the  ticket  waa  not  issued  in  the  name  of  the 
defendant  company,  and  especially  as  there  was  evidence 
to  show  that  "Union  Pacific  System"  was  merely  a  sort 
of  trade  mark,  to  indicate  a  congeries  of  roads  having 
joint  traffic  arrangements,  this  part  of  the  instruction 
was  eminently  proper. 

It  is  next  argued  that  there  was  no  evidence  of  neg- 
ligence on  the  part  either  of  the  defendant  or  the  con- 
necting carrier,  and  that  the  evidence  of  contributory 
negligence  was  conclusive.  This  presents  also  a  question 
argued  more  specifically  with  reference  to  certain  in- 
structions— ^that  is,  the  measure  of  the  defendant's  duty. 
On  the  former  hearing  it  was  held  that  one  who  is  being 
transported  over  a  line  of  railroad  on  what  has  been 
called  a  "shipper's  ticket"  is  not  a  passenger  in  such 
sense  as  to  render  applicable  to  him  all  the  rules  govern- 
ing the  transportation  of  passengers  on  passenger  trains. 
Such  a  person  is  charged  with  the  care  of  his  live  stock 
while  in  transit.  He  must  ride  on  the  train  with  the 
animals.  He  must  care  for  them  en  route,  and  in  vari- 
ous ways  subject  himself  to  perils  not  incident  to  ordi- 
nary travel.  To  the  extent  that  such  requirements 
interfere  with  the  operation  of  ordinary  rules  of  liability, 
the  duty  of  the  carrier  is  accordingly  modified,  and  no 
f  ui*ther.  {Omaha  &  B.  V.  R.  Co.  v.  CroWy  47  Neb.  84 ;  Mimouri 
P.  R.  Co.  V.  Tietketi;  49  Neb.  130.)  The  statute  fixing  the 
liability  of  carriers  to  ordinary  passengers  is,  from  the 
nature  of  the  case,  not  applicable;  but,  subject  to  the 
different  conditions  reasonably  arising  from  the  special 
arrangements  and  duties  created  by  such  a  contract,  the 
common  law  as  to  barriers  of  passengers  applies.  The 
carrier,  subject  to  such  modifications,  is  still  bound  to 
the  exercise  of  the  highest  degree  of  care  of  which  human 
foresight  is  capable;  and  contributory  negligence  is  a 
defense.  The  difference  between  such  a  case  and  the 
ordinary  one  of  a  passenger  affects  also  the  latter  ques- 
tion. The  duties  imposed  on  the  passenger,  of  riding  on 
a  freight  train  and  caring  for  his  stock,  excuse  conduct 
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which  would  be  grossly  negligent  on  the  part  of  a  pas- 
senger on  a  passenger  train.  The  evidence  tends  to  show 
that  no  arrangements  were  made  by  the  railroad  com- 
pany for  notifying  shippers  when  the  trains  were  about 
to  start.  It  was  necessary,  therefore,  for  the  shippers  to 
remain  close  to  the  trains  while  they  were  at  rest;  and 
this  train  was  standing  in  a  large  railroad  yard  with 
many  tracks  therein,  lying  close  together.  The  deceased, 
with  three  other  shippers,  was  standing  beside  the  rear 
car  of  their  train,  where  the  cabooee  was  about  to  be 
attached,  and  which  caboose  they  expected  to  board  as 
soon  as  it  should  be  attached.  No  other  place  was  pro- 
vided for  them,  and  no  other  place  was  available  with- 
out their  incurring  the  danger  of  having  the  train  leave 
before  they  could  board  it.  The  employes  in  the  yard 
knew  that  such  was  the  condition  of  affairs  when 
stock  trains  were  being  made  up,  and  they  knew  this  par- 
ticular train  was  being  made  up.  The  engineer  testi- 
fied that  there  were  from  four  to  fifteen  stockmen  along- 
side the  trains  every  night.  The  yardmaster  was  aboard 
the  switch  engine  which  ran  over  Crow  and  actually 
saw  these  four  men  standing  beside  the  track  before  the 
accident  happened.  The  tracks  were  only  eight  feet 
apart  The  stock  cars  extended  at  least  twenty  inches 
beyond  the  rail,  and  the  foot-board  on  the  tender  which 
struck  Crow  extended  still  farther.  This  left  very  little 
space  where  men  could  stand  with  safety.  The  night 
was  wet  and  dark.  The  engine,  after  pushing  a  way  car 
upon  a  side-track  east  of  where  the  men  were  standing, 
ran  toward  the  west  iU4d  a  short  distance  beyond  them. 
It  then  stopped  and  immediately  backed  to  the  eastward 
again,  neither  sounding  the  whistle  nor  ringing  the  bell 
before  or  while  so  doing.  Negligence  was  pleaded  gen- 
erally, and  that  is  suflScient  unless  the  petition  be  at- 
tacked on  that  ground  by  motion.  (Omaha  &  R.  Y.  R. 
Co.  V.  Wrighty  49  Neb.  456.)  Therefore,  instead  of  plain- 
tiff's not  being  permitted  to  prove  any  negligence,  as 
defendant  argues,  she  was,  on  the  contrary,  entitled  to 
52 
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prove  every  act  of  negligence  which  would  fall  within 
the  general  averment.  We  think  that  in  the  manner  of 
handling  these  trains  and  compelling  the  shippers  to 
stand  in  the  open  yards,  and  in  the  backing  of  the  engine 
without  any  warning,  with  knowledge  that  shippers 
customarily  stood  at  that  point,  and  with  actual  knowl- 
edge by  the  man  in  charge  of  the  movements  that  these 
men  were  there,  there  is  found  ample  to  sustain  the 
finding.  It  is  said  that  there  was  no  street  crossing 
near  and  that  there  was,  therefore,  no  duty  imposed 
upon  the  railroad  of  ringing  a  bell  or  sounding  a  whistle j 
but  the  statute  on  that  subject  is  not  the  only  law.  The 
bell  and  whistle  are  not  designed  solely  for  use  at 
road  crossings.  It  was  a  question  of  fact  whether  one 
or  both  of  them  should  have  been  used  as  a  warning 
under  the  circumstances  of  this  case.  It  is  also  said  that 
the  engineer  in  quickly  reversing  his  engine  could  not 
sound  the  whistle,  and  that  the  fireman  was  engaged 
in  shoveling  coal  And  could  not  ring  the  bell.  But  if 
such  a  signal  was  demanded  by  prudence,  time  should 
have  been  taken  to  give  the  signal.  Again  it  is  said 
that  it  is  not  customary  to  give  a  signal  under  such  cir- 
cumstances; but  a  custom  to  be  negligent  is  no  defense. 
An  effort  was  made  to  show  whether  or  not  the  engineer 
knew  of  an  ordinance  of  the  city  of  Grand  Island  for- 
bidding the  sounding  of  whistles  in  the  railroad  yards. 
Error  is  assigned  on  the  exclusion  of  that  evidence,  but 
no  offer  of  proof  was  made,  and  in  any  event  the  en- 
gineer's knowledge  of  such  an  ordinance  would  be 
immaterial.  No  effort  was  made  to  prove  such  an  ordi- 
nance, and  if  one  existed  and  was  valid,  it  would  not 
excuse  the  failure  to  give  some  other  warning,  as  by 
ringing  the  bell.  It  is  also  argued  that  the  proof  shows 
that  an  engine  in  stopping  and  in  starting,  as  did  this 
one,  makes  several  varieties  of  noise  of  its  own  accord 
and  that  such  noise  was  a  sufficient  warning.  But  it 
must  be  remembered  that  there  is  no  question  here  of 
ignorance  by  the  deceased  of  the  presence  of  the  engine. 
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He  knew  it  had  just  passed  him.  What  it  seems 
that  he  did  not  know  was  that  immediately  thereafter 
it  had  been  reversed  and  w^as  again  approaching.  It 
is  not  shown  that  he  was  sufficiently  familiar  with  loco- 
motives to  learn  that  fact  from  the  noises  it  emitted. 
No  such  technical  knowledge  can  be  presumed. 

What  has  been  said  in  a  manner  answers  the  argu- 
ments as  to  the  conclusive  character  of  the  evidence  of 
contributory  negligence.  Crow  was  where  he  had  a 
right  to  be  and  where  duty  compelled  him  to  be.  The 
night  was  dark,  and  the  headlight  on  the  tender  at- 
tracted the  attention  of  no  living  witness.  It  evidently 
did  not  attract  his.  The  space  was  narrow.  He  did  not 
step  upon  the  track,  but  only  so  near  it  that  he  was 
struck  by  the  projecting  foot-board.  He  had  no  warn- 
ing of  the  engine's  approach.  It  was  for  the  jury  to  say 
whether  or  not  his  conduct  was  negligent.  A  finding 
either  way  might  be  sustained. 

The  defendant  contends  that  the  danger  Crow  in- 
curred w^as  a  risk  assumed  by  the  special  circumstances 
of  his  journey.  But  that  risk  extended  only  to  those 
dangers  incident  to  the  requirements  of  his  duties  while 
being  transported  in  such  a  manner,  and  while  the  rail- 
road was  being  operated  with  due  care.  He  did  not 
assume  the  dangers  arising  from  the  negligence  of  de- 
fendant's employes.  The  argument  on  this  point,  that 
by  the  requirement  that  he  should  care  for  his  own  stock 
in- transit  he  became  a  g/^a^/servant  of  the  defendant 
and  subject  to  the  fellow'-servant  rule,  is  obviously  un- 
sound. The  special  contract,  by  its  terms,  exempted  the 
railroad  from  liability  for  the  negligence  of  its  servants. 
It  was  held  on  the  former  hearing  that  the  contract  was, 
in  that  respect,  contrary  to  public  policy,  and  we  are  en- 
tirely satisfied  with  that  conclusion. 

Complaint  is  made  of  some  of  the  instructions  as  to 
negligence  and  contributory  negligence  on  the  ground 
that  they  group  certain  facts  and  omit  others  essential 
to  a  proper  consideration  of  the  issues.     This  method 
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of  charging  the  jury  has  been  frequently  criticiscHi,  and 
in  the  former  opinion  herein  it  was  said  that  the  utmost 
to  be  permitted  in  that  line  is  to  state  what  facts  may 
be  considered  in  determining  the  issue.  Even  then  there 
is  danger  of  omitting  some  essential  consideration. 
Here,  however,  the  danger  was  avoided  by  adding  to 
the  specified  facts  that  all  other  facts  in  evidence  throw- 
ing light  on  the  issue  should  be  regarded.  There  was 
nothing  in  the  instructions  on  this  point  that  can  be 
deemed  prejudicial  to  the  defendant. 

It  was  charged  that  the  deceased  was  bound  to  the 
exercise  of  ordinary  care,  and  that  was  defined  as  such 
care  as  "an  ordinarily  prudent  and  cautious  person 
would  have  exercised  under  like  circumstances."  Com- 
plaint is  made  of  this  because  of  the  use  of  an  adverb 
instead  of  an  adjective.  It  is  said  that  the  rule  should 
have  been  stated  with  reference  to  the  conduct  of  a 
^^person  of  ordinary  prudence;"  that  an  "ordinarily  pru- 
dent" man  may  at  times  be  very  negligent,  and  that  the 
jury  might  have  thought  that  this  was  such  an  occasion. 
We  hardly  think  that  the  jury  was  composed  of  such 
purists.  To  the  "ordinary  mind,"  acting  "ordinarily," 
the  two  phrases  convey  the  same  meaning. 

The  court  refused  to  give  forty  instructions  asked  by 
the  defendant.  These  stated  many  correct  principles  of 
law,  but  these  were  given  in  substance  by  the  court  of  its 
own  motion.  They  also  stated  other  rules  inconsistent 
with  the  doctrines  we  have  just  announced  in  dealing 
with  the  evidence.  These  were  properly  refused  for 
that  reason.  Some  stating  correct  principles  were 
properly  refused  because  of  their  exceedingly  argumen- 
tative character,  and  their  infringing  upon  the  jurj's 
right  to  determine  the  facts. 

The  defendant  requested  the  court  to  submit  to  the 
jury  fifty-five  special  interrogatories.  It  has  often  been 
held  that  the  submitting  of  such  interrogatories  for  a 
special  verdict  is  in  the  discretion  of  the  trial  court. 
There  was  certainly  no  abuse  of  discretion  in  refusing 
this  requesrL 
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For  reasons  stated  at  the  commencement  it  is  not 
practicable  to  discuss  every  assignment  of  error.  The 
foregoing  covers  the  more  salient  points  of  the  argu- 
ment.   We  find  no  prejudicial  error  in  the  record. 

Affibmbd. 
Habbison,  C.  J.,  not  sitting. 


August  Suckstobf  bt  al.  v.  WiiiLiAM  H.  Buttbbfibld. 

Filed  Apbil  21, 1898.    No.  8003. 

1.  Beplevln:  Pleading  and  Pboof.  A  plaintiff  in  replevin  who  pleads 
only  a  special  ownership  must  prove  such  title  as  he  pleads  it, 
and  cannot  recover  on  proof  of  general  ownership. 

2. :  '—.    Therefore,  where  plaintiff  asserts  only  such  special 

ownership,  the  defendant  may,  to  defeat  the  action,  show  that 
plaintiff's  title  is  of  a  different  character. 

Erbor  from  the  district  court  of  Pierce  county.  Tried 
below  before  Robinson,  J.    Reversed. 

Brome,  Burnett  &  Jones  and  Douglas  Gones,  for  plaintifls 
in  error. 

Powers  d  Hays  and  W.  W.  Quivy^  contra. 

Irvine,  0. 

Bntterfleld,  in  October,  1891,  sold  160  steere  to  one 
Perry,  who  gave  his  note  for  the  purchase  money,  se- 
curing the  same  by  chattel  mortgage  on  the  cattle.  The 
cattle  were  bought  in  Knox  county  and  were  by  Perry 
taken  to  Pierce  county,  where  he  contracted  with  one 
Tatgo  to  feed  them  during  the  winter.  In  the  following 
spring  Tatgo  undertook  to  sell  them  in  satisfaction  of 
his  lien  as  an  agister.  They  were  bought  at  the  sale 
by  one  Dixon,  and  were  then  driven  to  the  town  of  Pierce 
and  a  portion  of  them  were  placed  in  the  pasture  of 
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Suckstorf  and  Conee,  In  charge  of  the  defendant  Beimers. 
Butterfield  had  in  the  meantime  appeared  on  the  scene, 
and  was  asserting  his  right  under  the  mortgage.  Nego- 
tiations then  took  place  which  resulted  in  Butterfield's 
paying  f 750,  Tatgo  making  some  settlement  with  the 
purchaser,  and  agreeing  to  surrender  the  cattle  to  But- 
terfield. Accordingly  an  attempt  was  made  to  "cut  out'' 
from  the  herd  of  defendants  the  Tatgo  cattle,  and  a 
number  corresponding  to  the  number  placed  there  were 
delivered  to  Butterfield.  Later  Butterfield  claimed  that 
nineteen  of  his  cattle  remained  in  the  defendant's  pos- 
session, and  brought  this  action  in  replevin  to  recover 
them.  At  the  close  of  the  evidence  the  court  granted 
a  peremptory  instruction  to  find  for  the  plaintiff.  Dur- 
ing the  trial  the  defendants  offered  iu  evidence  an  affi- 
davit and  notice  of  sale,  for  the  purpose  of  proving 
Tatgo's  proceedings  in  enforcing  his  agister's  lien. 
There  was  also  offei^d  a  bill  of  sale  purporting  to  con- 
vey the  cattle  from  Dixon,  the  purchaser  at  the  sale 
Tinder  the  agister's  lien,  to  Butterfield,  together  with 
proof  that  he  had  requested  it  to  be  executed  and  that 
it  had  been  sent  to  him  by  mail.  All  this  evidence  was 
excluded.  We  think  it  should  have  been  admitted.  The 
petition  asserted  a  special  ownership  in  Butterfield  by 
virtue  of  his  chattel  mortgage,  and  pleaded  no  other 
title.  The  evidence  excluded  tended  to  prove  a  sale 
under  the  agister's  lien,  which  would  have  passed  the 
mortgagor's  interest  at  least,  conceding  that  there  was 
no  evidence  which  tended  to  show  that  the  interest  of 
the  mortgagee  was  subject  to  the  lien  of  the  agister.  The 
further  evidence  offered  tended  to  show  that  the  mort- 
gagee had  purchased  such  interest  as  did  pass  under 
the  sale,  and  that  the  title  thus  vested  in  him,  he  be- 
coming the  absolute  owner,  and  ceasing  to  be  merely 
the  holder  of  a  lien,  the  capacity  in  which  he  sought  to 
recover.  It  has  often  been  held  that  proof  of  a  special 
interest  under  a  chattel  mortgage  will  not  sustain  a 
petition  alleging  a  general  ownership.     {Musser  v,  Kiugj 
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40  Neb.  892;  Randall  v.  Persons,  42  Neb.  607;   Stralile  v. 
First  Nat  Bank,  47  Neb.  319;  RoUnson  v.  KiJpatnck-Koch 
Dry  Goods  Co.,  50  Neb.  795.)    In  Randall  v.  Persons,  supra, 
it  was  said:     "A  litigant  cannot  plead  one  thing  and 
prove  another.    He  cannot  plead  that  he  is  the  absolute 
owner  of  property,  and  satisfy  such  plea  by  proof  that 
he  simply  has  a  lien  upon  it ;  nor  can  he  plead  that  he  is 
entitled  to  the  possession  of  property  by  virtue  of  a  lien 
upon  it,  and  satisfy  such  plea  by  proving  that  he  is  the 
absolute  owner  of  the  property."     (See,  too,  Hayes  v. 
Slohodny,  54  Neb.  511.)    These  cases  are,  it  will  be  ob- 
served, based  on  the  rule  that  the  allegata  et  probata  must 
correspond,  and  the  statute  requiring  plaintiff  to  plead 
whether  he  is  the  general  or  a  special  owner,  and  if  the 
latter,  then  the  nature  of  his  ownership,  he  must  prove 
his  case  as  he  pleads  it  and  not  otherwise.    The  evidence 
offered  was  material  as  tending  to  show  that  plaintiff's 
title  was  not  special,  under  the  mortgage,  as  he  had 
pleaded  it,  but  that  it  was  general,  by  virtue  of  a  pur- 
-chase  from  Dixon,  who  had  acquired  the  interest  of  the 
mortgagor.    The  plaintiff  answers  this  argument  by  say- 
ing that  it  would  be  hard  to  convince  the  non-profes- 
sional mind  that  it  states  a  correct  principle  of  law.    It 
is  not  necessary  to  convince  the  non-professional  mind. 
The  professional  mind  is  driven  to  that  conclusion.    The 
point  is  somewhat  technical,  but  it  is  only  by  adhering 
to  technicalities,  in  the  true  sense  of  the  word, — that  is, 
those  things  peculiar  to  the  science  or  profession, — that 
^ny  stable  principles  of  law  can  be  maintained.    Usually 
it  will  be  found  that  such  rules  have  a  sound  and  just 
reason  for  their  existen-ce,  and  that  justice  and  equity 
are  in  the  end  better  administered  by  observing  them, 
than  by  departing  from  them  to  meet  the  exigencies  of 
the  supposed  equities  of  a  particular  case. 

Beversed  and  remanded. 
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Edward  T.  Staples  et  al.  v.  Arllxgton  State  Bank. 

Filed  April  21, 1898.    No.  8035. 

Continuance:  Exception  to  Ruling:  Review.  To  review  an  order 
denying  a  continuance  It  is  necessary  to  take  an  exception  to  the 
ruling  in  the  trial  court. 

Error  from  the  district  court  of  Washington  county. 
Tried  below  before  Keysor,  J.    Affirmed. 

Davis  d  HowelL  for  plaintiffs  in  error. 

W.  S.  Cook  and  Frick  d  Dokzaly  contra. 

Irvine,  0. 

The  plaintiffs  in  error  complain  in  their  briefs  of  only 
one  ruling  of  the  district  court — ^the  overruling  of  an 
application  for  a  continuance.  No  exception  was  taken 
to  the  order  complained  of  and  it  cannot,  therefore,  be 
reviewed.    {Coad  v,  Honie  Cattle  Co.^  32  Neb.  761.) 

Affirmed. 


ttenry  Kelsey  et  al.  v.  August  Klabunde. 

Filed  Apbil  21, 1898.    No.  8043. 

1.  Judicial  Officers:  Liability.  A  Judicial  officer  acting  within  his 
jurisdiction  and  in  a  Judicial  capacity  is  not  liable  for  such.  acts. 

i,  JTalse  Imprisonment:  Ministerial  Officers.  A  ministerial  officer 
is  not  liable  in  an  action  for  false  imprisonment  for  the  arrest  of 
ft  person  under  a  warrant  regular  on  its  face  and  issued  by  proper 
authority,  where  there  is  no  abuse  thereof  in  the  manner  of  its 
execution. 

S.  Justice  of  the  Peace:  Arrest  of  Garnishee:  Warrant.  A  Justice 
of  the  peace  has  Jurisdiction  to  issue  a  warrant  for  the  arrest  of 
a  garnishee  who,  having  been  summoned,  refuees  to  appear  and 
answer.  The  failure  to  tender  the  garnishee  his  fee,  if  such  fail- 
ure excuses  his  failure  to  appear,  is  merely  a  defense  to  the  con- 
tern  p>t  proceedingB  and  does  not  render  the  iseanng  o(  the  warrant 
void,  or  the  Justice  civilly  liable  for  having  issued  it* 
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Error  from  the  district  court  for  Douglas  counly. 
Tried  below  before  Blair,  J.    Reversed. 

John  T.  Gathers  and  J.  0.  Detweiler,  for  plaintiffs  in 
error. 

J.  J.  O^ConnaTy  contra. 

Irvine,  O. 

TbiB  was  an  action  for  false  imprisonment  against 
Henry  Kelsey,  a  justice  of  the  peace,  William  Poppen- 
hagen,  a  constable,  and  the  sureties  on  their  respective 
bonds,  by  August  Klabunde.  The  plaintiff  had  judgment 
by  virtue  of  a  peremptory  instruction  to  the  jury. 

One  Tittenbach  recovered  judgment  against  Bemhard 
Klabunde  and  Ernst  Klabunde  before  Justice  Kelsey. 
It  is  suggested  that  it  is  not  shown  that  the  justice  had 
jurisdiction  of  the  case,  but  the  transcript  in  evidence 
discloses  that  there  was  personal  service  of  summons; 
on  both  defendants.  An  execution  on  this  judgment 
having  been  returned  unsatisfied,  an  affidavit  for  a  writ 
of  garnishment  was  filed  and  a  summons  in  garnishment 
issued  against  August  Klabunde,  the  plaintiff  herein.  It 
is  not  suggested  that  there  was  any  defect  in  the  pro- 
cedure  to  this  point.  The  writ  was  served,  but  no  fee 
was  tendered  the  garnishee.  The  evidence  is  conflicting^ 
as  to  whether  a  fee  was  demanded.  The  writ  was  regu- 
larly  returned,  but  the  garnishee  failed  to  appear.  The 
justice  issued  an  attachment  and  delivered  it  to  Poppen- 
hagen,  who  arrested  plaintiff  and  brought  him  before- 
the  justice.  The  justice  adjudged  him  to  be  in  contempt 
for  his  refusal  to  appear  and  answer,  and  imposed  a  fine 
of  f45  and  directed  that  he  be  imprisoned  until  the  fine 
should  be  paid.  He  was  accordingly  committed  to  jail 
and  there  confined  until  released  on  habeas  corpus  the 
following  day. 

The  district  judge  evidently  took  the  view  that  he- 
cause  no  fee  had  been  tendered  the  garnishee,  he  was 
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not  compelled  to  appear,  and  that  it  followed  therefrom 
thai  the  subsequent  acts  of  the  justice  were  coram  non 
jndice.  Accordingly  this  instruction  was  given:  "The 
court  instructs  the  jurj^  as  a  matter  of  law  that  upon 
the  facts  in  this  case  the  plaintiff  was  not  required  to 
appear  before  the  defendant  Kelsey,  his  fees  not  having 
been  tendei*ed  him,  and  the  justice  had  no  jurisdiction, 
in  the  absence  of  proof  that  his  fees  had  been  tendered 
him,  to  issue  a  capias  or  attachment  for  the  arrest  and 
detention  of  the  plaintiff,  and  the  arrest  and  detention 
of  the  plaintiff  were  unlawful  and  wrongful,  and  the 
plaintiff  is  entitled  to  recover  of  the  defendants  in 
this  action  such  sum  as  the  jury  shall  And  from  the 
evidence  \\ill  compensate  him  for  such  unlawful  arrest 
and  detention  (limited  to  compensation  for  the  disgrace 
and  injury  to  his  reputation  which  followed)  until  he 
was  released  by  habeas  corpus  proceedings,  not  to  ex- 
ceed, however,  the  sum  of  |500."  This  instruction  was 
erroneous,  if  for  no  other  reason,  because  it  permitted 
a  recovery  for  the  arrest  and  detention  prior  to  the  order 
of  commitment.  By  section  938  of  the  Code  of  C5ivil 
Procedure  a  justice  of  the  peace,  if  the  garnishee  fail 
to  appear  and  answer,  may  proceed  against  him  by  at- 
tachment, as  for  a  contempt.  By  section  1097  a  warrant 
t)f  arrest  may  be  issued  by  a  justice  against  one  charged 
with  contempt,  on  which  the  person  so  charged  shall 
be  brought  before  the  justice  for  a  hearing.  The  justice, 
theiefore,  in  issuing  the  warrant  was  acting  within  his 
jurisdiction.  If  the  plaintiff  was  excused  from  appearing 
because  his  fees  were  not  tendered  him,  that  was  a  de- 
fense to  the  charge  of  contempt.  It  was  not  a  matter 
on  which  the  jurisdiction  of  the  justice  to  inquire  into 
the  contempt  depended,  and  which  he  must  decide  at 
his  peril  in  advan<!e  of  the  proceedings.  A  fortiariy  the 
constable  was  protected  in  obeying  this  writ,  which  was 
certainly  fair  on  its  face.  It  is  conceded  that  a  judicial 
officer  is  not  civilly  liable  for  judicial  acts  when  pro- 
ceeding within  his  jurisdiction,  and  a  constable  is  not 
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liable  for  executing  a  writ  fair  on  its  face  unless  he  exe- 
cutes it  in  an  unlawful  manner.  In  this  aspect  the  case 
is  governed  by  Aticood  v.  Aticater,  43  Neb.  147.  The  arrest 
and  detention  prior  to  the  commitment  were  not  of  such 
a  character  as  to  permit  a  recovery,  and  the  judgment 
must  be  reversed  because  damages  therefor  were  per- 
mitted. 

The  question  most  discussed  is  whether  the  justice 
was  liable  for  the  subsequent  imprisonment,  it  being 
conceded  that  the  fine,  for  the  non-payment  of  which 
plaintiff  was  imprisoned,  was  in  excess  of  that  which, 
the  justice  might  lawfully  impose.  The  liability  of  the 
constable  for  executing  the  mittimus  would  depend  upon 
whether  or  not  the  sentence  was  absolutely  void.  The 
liability  of  the  justice  would  not  be  concluded  by  an 
affirmance  of  that  proposition,  but  there  would  then  be 
suggested  the  further  question,  not  free  from  difficulty, 
whether  an  act  of  a  judicial  character  in  excess  of  the 
powers  conferred  by  law  creates  the  same  liability  as 
an  act  wholly  without  jurisdiction.  As  the  defendants 
joined  in  their  answer  and  in  all  subsequent  steps,  in- 
cluding the  petition  in  error,  we  cannot  consider  the 
question  as  to  their  several  liabilities,  and  no  opinion 
i8>  therefore,  expressed  thereon. 

Reversed  and  remanded. 


D.  B.  Abmagost,  Sheriff,  v.  Samuel  W.  Rising. 

Filed  Mat  4, 1898.    No.  7916. 

1.  Vraudulent  Conveyances:  Etidencb.  In  the  trial  of  an  action  In 
which  the  J)ona  fides  of  a  transter  of  property  is  assailed  by  the 
creditors  of  the  transferor,  his  statements  in  relation  tx>  the  trans- 
action made  subsequent  to  it  may  be  received  in  evidence  on  the 
issue  of  his  intent  vhioh  aoeompaniled  end  moved  the  transfer, 
also  to  show  the  significance  or  reason  of  his  retention  of  pos- 
session of  the  property  after  the  conveyance. 
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2.  :    :    Cbosb-Bxamixatiojj.    In  the  croee-«zamination  of 

witnesses  wlio  were  parties  to  an  alleged  fraudulent  transfer  of 
property,  during  a  trial  in  which  the  character  of  such  transaction 
is  of  the  issues,  a  great  latitude  will  generally  be  allowed.  {Alt- 
schuler  v.  Coburn,  38  Neb.  881.) 

8. .^  :  :     Limitations  off  a  croes-examanation  of  the 

nature  of  the  one  above  indicated,  if  calculated  to  prejudice  the 
rights  of  the  party  complainant,  may  furnish  grounds  for  the  re- 
versal of  an  adverse  judgment  unless  it  appears  that  no  prejudice 
resulted  therefrom. 

4.  Beplevin:  Damages:  Pleading.  For  the  plaintiff  to  recover  special 
damages  in  an  action  of  replevin  there  must  be  special  pleas 
thereof. 

Error  from  the  district  court  of  Butler  county.  Tried 
below  before  Wheeler,  J.    Reversed, 

Steele  Bros.,  W.  S.  McCoy,  L.  S.  Hastings,  and  T.  W. 
Day,  for  plaintiff  in  error. 

Arthur  J.  Evans  and  Sheesley  d  Aid  rich,  contra. 

Harrison,  C.  J. 

It  appears  herein  that  D.  W.  Rising,  on  a  date  during 
the  month  of  December,  1888,  purchased  a  stock  of  gen- 
eral merchandise  and  business  of  location  in  Rising  City, 
this  state.  Subsequent  to  the  purchase — probably 
within  or  near  thirty  days  thereafter — his  father,  8.  W. 
Rising,  defendant  in  error,  became  at  least  a  nominal 
partner  in  the  business  venture  and  so  continued,  as  the 
business  ran  its  course,  until  on  or  about  January  10, 
1893,  when,  it  is  asserted,  S.  W.  Rising  severed  his  con- 
nection with  the  business  and  D.  W.  Rising  became 
again  the  sole  proprietor  thereof.  On  July  27,  1893,  the 
stock  of  merchandise  and  the  accounts  of  various  parties 
due  D.  W.  Rising  for  purchases  of  goods  were  by  bill  erf 
sale  conveyed  to  S.  W.  Rising;  .the  consideration,  it  is 
asserted,  was  composed  of  sums  then  each  existent  as  an 
indebtedness  of  D.  W.  Rising  to  his  father.  D.  W.  Ris- 
ing, his  wife,  and  son  remained  in  the  store  and  con- 
ducted the  business  after  the  transfer  as  they  had  prior 
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thereto.  It  was  of  the  evidence  that  they  so  remained 
pursuant  to  an  employment  by  the  father.  Within  a 
few  days  subsequent  to  the  execution  and  delivery  of  the 
bill  of  sale,  possession  of  the  stock  of  goods  was  taken 
by  the  officers  of  the  law  by  virtue  of  levies  of  execution 
and  writs  of  attachment  issued  at  the  instance  of  various 
creditors  of  D.  W.  Rising,  of  whom  there  seems  to  have 
been  quite  a  number.  On  November  27,  1893,  this,  an 
action  of  replevin,  was  instituted  in  the  district  court 
of  Butler  county  for  S.  W.  Rising,  and  in  which  he  as- 
serted ownership  and  right  to  possession  of  the  stock  of 
goods  and  obtained  possession  thereof  under  the  writ 
In  a  trial  of  the  issues  he  was  successful,  and  for  the 
officer  error  proceedings  have  been  prosecuted  to  this 
court. 

The  first  assignment  of  error  to  which  our  attention 
is  directed  in  the  argument  is  in  relation  to  the  actions 
of  the  trial  court,  by  which  there  were  sustained  objec- 
tions to  designated  questions  put  to  D.  W.  Rising  during 
his  cross-examination.  A  consideration  of  the  matters 
presented  by  this  assignment  convinces  us  that  the  in- 
terrogatories were  open  to  the  objections  interposed,  and 
the  trial  court's  actions  in  regard  thereto  entirely  proper. 
In  accordance  with  such  conclusion  the  assignment  must 
be  overruled. 

The  second  branch  of  the  argument  in  the  brief  of 
counsel  for  plaintiff  in  error  is  also  of  complaint  that 
objections  were  sustained  to  certain  interrogatories  pro- 
pounded to  D.  W.  Rising  during  his  cross-examination. 
Wh-at  occurred  during  the  portions  of  the  trial  to  which 
direct  reference  is  here  involved,  the  pertinency  of  the 
objections,  and  the  force  of  the  argument  will,  to  some, 
at  least,  if  not  to  a  very  considerable,  extent,  be  gathered 
from  a  perusal  of  the  following  excerpts  from  the  bill 
of  exceptions: 

"Q.  I  will  ask  you,  Mr.  Rising,  if,  on  the  6th  day  of 
August,  1893,  you  did  not  have  a  conversation  with  T. 
W.  Day  on  the  porch  of  the  hotel  at  Rising,  Nebraska, 
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Dobody  being  present  except  you  and  Day,  in  which  con- 
versation you  asked  Day  if  he  thought  the  bill  of  sale 
you  had  given  to  your  father  would  stick,  and  also 
whether  Day  thought,  or  a*«^ked  Day  whether  he  thought, 
it  would  have  been  better  for  you  if  you  had  not  filed 
the  bill  of  sale,  but  let  your  father  take  the  stock  of 
goods  on  the  chattel  mortgage,  and  didn't  you  further 
state  in  that  conversation,  or  rather  ask  said  Day,  if  he 
thought  the  bill  of  sale  would  stick  if  you  really  owed 
your  father  the  amount  stated  in  the  bill  of  sale,  and  that 
you  gave  the  bill  of  sale  to  protect  yourself  and  your 
father?  Didn't  you  so  state  at  the  time  and  place  above 
mentioned? 

"Objected  to;  immaterial,  irrelevant  and  not  proper 
cross-examination.    Sustained.    Defendant  excepts." 

"1160  Q.  I  will  ask  if,  on  or  about  the  »th  day  of  Octo- 
ber, at  Jacob  Way's  father's,  and  not  anybody  there 
except  you  and  Yordee,  if  you  did  not  have  a  conversa- 
tion with  John  C.  Yordee  in  which  you  demanded  pay- 
ment of  an  account  for  f  18.60,  which  Yordee  owed  for 
goods  sold  by  you  to  him,  before  you  sold  out  to  your 
father,  and  if  at  that  time  and  place  you  did  not  tell 
Yordee  that  you  had  to  have  the  money  due  you,  as  you 
needed  the  money,  and  that  if  he  could  not  pay  the 
money,  then  that  you  should  get  his  promissory  note  due 
one  day  after  date,  you  saying  to  him  that  your  attorney 
had  advised  you  to  take  notes  from  all  persons  owing 
you  and  who  could  not  pay  the  money,  and  to  make  the 
notes  payable  one  day  after  date,  so  as  to  balance 
the  books,  and  then  if  your  creditors  should  demand  the 
books  you  could  give  them  up  and  the  books  would  be 
balanced,  and  you  would  have  the  notes,  and  would 
be  that  much  ahead  any  way?  Did  you  or  did  you  not 
make  any  statement  like  that  in  substance  to  Yordee  at 
such  time  and  pla^e? 

"Objected  to;  incompetent,  immaterial,  not  proper 
cross-examina.tion,  and  not  within  the  issues.  Sus- 
tained.   Defendant  excepts." 
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We  will  state  here  that  immediately  after  possession 
of  the  property  was  obtained  by  S.  W.  Rising  by  virtue 
of  the  writ,  seizure  thereof,  and  execution  and  delivery 
to  the  oflBeer  of  the  undertakinp:  in  replevin  herein,  D.  W. 
Eising,  his  wife,  and  son  went  into  the  store  and  took  pos- 
session of  the  stock  of  goods,  etc.,  and  managed  and  con- 
ducted the  business.  This,  it  was  testified  by  them  and 
S.  W.  Rising,  was  for  him  and  as  his  employes.  The  trans- 
fer from  D.  W.  Rising,  the  son,  to  8.  W.  Rising,  the 
father,  was  attacked  by  the  creditors  through  and  in  the 
defense  interposed  for  the  plaintiff  in  error,  the  sheriff, 
who  may  be  styled  as  their  representative  herein,  as 
fraudulent  and  void  as  to  creditors  of  D.  W.  Rising,  as 
the  main  or  dominant  element  or  act  of  a  combination 
or  concerted  arrangement  between  the  father  and  son 
with  intent  to  hinder,  delay,  and  defraud  the  creditors 
of  their  just  dues  and  demands.  "A  wide  latitude  will 
be  geneitilly  allowed  in  the  cross-examination  of  wit- 
nesses where  the  issue  is  fraud,  especially  of  witnesses 
who  are  parties  to  the  alleged  fraudulent  transaction." 
(Altschvlet'  V.  Coburn,  38  Neb.  881.)  "It  is  customary  to 
allow  great  latitude  in  the  cross-examination  of  wit- 
nesses who  are  charged  with  being  parties  to  a  fraudu- 
lent transaction  which  is  the  subject  of  investigation, 
since  it  is  manifest  that  such  witnesses  are  interested 
in  concealing  every  fact  which  will  tend  to  exi)09e  the 
fraudulent  character  of  their  dealings."  (8  Ency.  PL  & 
Pr.  111.) 

The  testimony  sought  to  be  elicited  was  material  and 
relevant,  since  it  would  have  borne  directlv  on  the  issue 
of  fraud  in  the  transfer  of  the  property,  at  least  to  the 
extent  any  interest  of  the  witness  D.  W.  Rising  was 
elemental  thereof.  It  was  also  applicable  to  the  sub- 
ject of  the  character  and  significance  of  the  possession 
of  the  goods  by  the  witness  D.  W.  Rising  at  all  times 
after  the  transfer,  except  when  they  were  in  the  custody 
of  the  law  or  its  officer.  That  in  a  litigation  of  issues  of 
tie  nature  involved  in  the  present  suit  and  with  similar 
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attendant  coneurnmt  facts  and  circumstances  such  tes- 
timony has  be^n  adjudged  competent,  material,  and  rele- 
vant, see  Hlixin  r.  Cobum,  26  Neb.  607;  McDonald  v. 
BoirntdHy  40  Neb.  209;  Murch  v,  Sirensonj  42  N.  W.  Rep, 
[Minn.]  290;  White  v.  Woodruff,  25  Neb.  797;  Hambunj 
*'.  Wood  18  S.  W.  Rep.  [Tex.]  623;  Benjamin  v.  McElivainc' 
Richards  Co.,  37  N.  E.  Rep.  [Ind.]  362;  Wait,  Fraudulent 
Conveyances  279.  The  questions  were  proper  in  cross- 
examination  of  one  of  the  parties  to  the  transfer  which 
was  attacked  as  fraudulent.  {AltHchuler  v.  Cohurn,  38 
Neb.  881.)  As  the  questions  were  of  matters  of  testi- 
mony competent,  material,  and  relevant  under  and  to 
the  issues  on  trial,  they  were  proper  in  laying  the  founda- 
tion for  impeachment  of  the  witness,  if  for  no  other  pur- 
pose. It  is  true,  as  is  stated  in  the  objection  to  inter- 
rogatory No.  1160,  that  the  matter  of  the  book  accn)unts, 
or  their  transfer,  was  not  within  or  of  the  issues  herein 
or  not  directly  so,  but  their  transfer  was  effected  or 
evidenced  by  the  bill  of  sale  or  the  same  instrument 
as  the  stock  of  goods,  and,  under  the  same  facts  and  cir- 
cumstances and  statements  relative  to  their  sale,  bore 
directly  on  the  question  of  the  intent  in  the  transfer 
considered  as  a  whole  op  relative  to  any  portion  op  item 
thereof;  hence  such  statements  were  competent,  ma- 
terial, and  relevant  to  the  issues.  After  a  careful  review 
of  the  entire  record,  we  cannot  say  that  the  limitations 
of  the  cross-examination  were  not  prejudicial  to  the 
rights  of  the  plaintiff  in  error  and  to  an  extent  or  degree 
which  calls  for  a  reversal  of  the  judgment 

The  allegation  in  the  petition  herein  in  relation  to 
damages  was  the  general  one  of  detention  of  the  property 
to  the  plaintiff's  damage.  There  was  no  plea  of  special 
damages.  Testimony  was  received  of,  and  the  court 
charged  the  jury  that  they  might  consider  and  allow,  if 
proven,  damages  for  injury  to  the  goods  while  in  the 
possession  and  care  of  the  oflSeer  under  the  levies  of  the 
writs  of  attachment,  also  damages  caused  by  the  inter- 
ruption of  the  plaintiff's  business.     These  were  special 
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damages  and  not  recoverable  unless  specially  pleaded; 
hence  it  was  error  to  allow  their  consideration  (Whitney 
V.  Levon,  34  Neb.  443),  but  it  would  probably  but  call  for 
an  order  for  the  remittitur  of  such  sum  as  may  have  been 
accorded  to  the  defendant  in  error  by  the  jury,  for  either 
or  both.  Such  order  is  not  necessary,  as  the  judgment 
ma«t  for  other  sufficient  reasons  be  reversed. 

We  do  not  deem  it  essential  at  this  time  to  notice  the 
other  assignments  of  error,  and  certainly  deem  it  best  not 
to  discuss  or  comment  upon  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  verdict,  since  the  cause 
mu«t  be  remanded  for  another  trial. 


Reversed  and  remanded. 


George  W.  Sims  v.  James  B.  Jones. 

Filed  Mat  4, 1898.    No.  8081. 

1.  Growing  Crops:  Levy  of  Execution.  In  this  state  gro^ng  crops 
are  personal  property  and  subject  to  levy  and  sale  to  satisfy  tlie 
indebtedness  of  the  owner. 

2. : :  Landlord  and  Tenant.    Where  land  is  leased  and 

rent  reserved  in  kind  or  share  of  the  crops  to  be  raised,  the  land- 
lord and  tenant  are  tenants  or  owners  in  common  of  the  groiwlng 
crops  on  such  land  during  the  life  of  the  lease,  and  the  interest  of 
either  party  is  a  leviable  one. 

Error  from  the  district  court  of  Custer  county.    Tried 
below  before  Sinx^lair,  J.    Reversed. 

John  /?.  Kirkpatrivk  and  L.  E.  Kirkpatricky  fop  plaintiff 
in  error. 

Sullivan  d  Gvtterson^  contra. 

Harrison,  C.  J. 

The  plaintiff  herein  alleged  for  cause  of  action  that 
in  a  suit  instituted  in  the  county  court  of  Custer  county 
53 
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against  his  debtor,  Thompson  Sims,  the  plaintiff  pro- 
cured to  be  issued  a  writ  of  attachment,  which  was  de- 
livered to  the  defendant  in.  this  cause,  the  sheriflf  of 
Custer  county,  who  levied  the  ^Tit  on  certain  property 
of  the  said  debtor  of  plaintiff  of  sufficient  value  to  satisfy 
the  claim  of  plaintiff  as  stated  in  the  writ,  and  that 
through  the  subsequent  abandonment  of  the  levy  by  the 
officer  the  plaintiff  was  damaged  in  the  amount  sought 
to  be  recovered  in  the  attachment  suit.  It  appeared  that 
the  defendant  in  the  last  mentioned  case  was  the  owner 
of  land  in  Custer  county,  which  had  been  leased,  the 
owner  to  rei^eive  as  rent  the  one-third  of  the  crops  raised 
during  the  year,  and  that  on  about  twenty -Ave  acres  of 
the  land  oats  were  sown  and  on  ninety  acres  com  was 
planted  and  grown.  The  levy  of  the  writ  of  attachment 
was  alleged  to  have  been  on  any  interest  the  landlord 
possessed  at  the  time  in  the  crops.  The  oat  crop  had  been 
cut  and  almost,  if  not  all,  stacked,  but  none  threshed. 
The  corn  was  standing  in  the  field  ungathered,  whether 
matured  or  not  does  not  appear,  but  tlie  time  of  the  levy 
would  raise  the  presumption  that  the  corn  had  not  then 
ripened.  The  one-third  of  the  oats  were  to  be  delivered  to 
the  owner  of  the  land  after  threshing,  and  the  one-third 
of  the  com  in  the  crib.  In  the  district  coui-t  a  jury  was 
waived,  and  of  the  issues  there  was  a  trial  to  the  court, 
which  resulted  in  a  determination  that  the  defendant 
in  the  attachment  suit  had  no  attachable  interest  in  the 
crops  at  the  time  the  levy  was  made,  and  judgment  was 
rendered  in  favor  of  defendant  in  the  case  at  bar. 

Many  cases  hold  that  under  such  a  contract  as  we 
have  herein  before  outlined  the  tenant  is  the  owner  of  the 
(*r()ps  until  the  division  is  made,  and  the  owner  of  the  land 
acquires  and  has  no  interest  therein  until  his  stipulated 
portion  is  set  apart  to  him.  {Itrvs  r.  Baker.  4  G.  Greene 
[la.]  4(51;  Alirood  i\  RuckmuH.  21  111.  200;  Woodruff  r. 
A(l(i)nfi,  5  Blackf.  [Ind.]  318,  ^ee,  also,  portion  of  noti^ 
to  Putnam  r.  ]V/m\  37  Ain.  Dec.  [X.  Y.]  319.)  And  it  has 
been  held  that  the  lanc^.lcid  of  such  a  lease  has  no  leviabUr 
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interest  in  the  crops.  {Waltsoii  r.  Bryan,  64  X.  Car.  764; 
Khinn,  Attachment  &  Garnishment  sec.  32;  fffuranl 
Cainifff  r.  Kyte^  69  la.  307.)  On  the  other  hand,  it  has  been 
concluded  that  a  landlord  and  tenant  of  a  letting  of 
land  as  herein  involved  are  tenants  in  common  of  the 
crops,  (^ee  Putnam  v.  WisCy  1  Hill  [N.  Y.]  234,  37  Am. 
Dec.  309,  and  note  thereto  on  pages  317,  318.)  The  in- 
terest of  a  tenant  in  common  may  be  levied  on  and  sold. 
(Bcrnal  v.  Hovious,  17  Cal.  541,  79  Am.  Dec.  147;  Vvach  v, 
Adauis,  51  Cal.  611;  Branch  v.  Wiseimin,  51  Ind.  3.)  That 
growing  annual  crops  are  personal  property  and  sub- 
ject to  levy  and  sale  as  such  for  the  .'•tisfaction  of  the 
indebtedness  of  an  owner  has  been  rei^ognized  in  this 
state,  see  Johnson  v.  Walker^  23  Neb.  736.  (See,  also, 
generally,  1  Freeman,  Executions  sec.  113,  and  citations 
in  support  of  the  text.)  It  also  seems  to  be  indicated  by 
the  section  530  of  the  Code  of  Civil  Procedure  in  relation 
to  exemptions,  wherein  it  states:  "No  property  herein- 
after mentioned  shall  be  liable  to  attachment,  execution, 
or  sale,  on  any  final  process  issued  from  any  court  in 
this  state,  against  any  person  being  a  resident  of  this 
state  and  the  head  of  a  family.  ♦  ♦  ♦  The  provisions 
for  the  debtor  and  his  family  necessary  for  six  months' 
support,  either  provided  or  growing,  or  both,  and  fuel 
necessary  for  six  months."  In  the  chapter  of  the  Code 
of  Civil  Procedure  relative  to  executions  for  the  enforce- 
ment of  judgments  rendered  by  a  justice  of  the  peace  is 
the  following:  "In  all  cases  where  any  lands  may  have 
been  let,  reserving  rent  in  kind,  and  when  the  crops  or 
emblements  growing  or  grown  thereon  shall  be  levied  on 
or  attached,  by  virtue  of  any  execution,  attachment,  or 
other  process  against  the  landlord  or  tenant,  the  inter- 
est of  such  landlord  or  tenant,  against  whom  such  pro- 
cess did  not  issue,  shall  not  be  affected  thereby."  (Code 
of  Civil  Procedure,  sec.  1073.) ,  This  seems  to  be  a  direct 
recognition  by  the  legislature  of  the  doctrine  that  a  land- 
lord and  tenant  are  tenants  in  common  of  growing  crops 
where  rent  is  reserved  in  a  share  of  the  crops  and  the 
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interest  of  either  subject  to  levy  and  sale  for  the  pay- 
ment of  debts  of  the  respective  parties. 

The  supreme  court  of  Kansas,  in  an  opinion  in  the  case 
of  Polity  V.  Johnson,  23  L.  K.  A.  [Kan.]  258,  quote  para- 
graph 5008  of  the  Code  of  that  state  (part  of  procedure 
applicable  in  actions  before  justices  of  the  peace),  as 
follows:  "In  all  cases  where  any  lands  may  have  been 
let,  reserving  rent  in  kind,  and  when  the  crops  or  em- 
blements growing  or  grown  thereon  shall  be  levied  on  or 
attached  by  virtue  of  any  execution,  attachment,  or  other 
process  against  the  landlord  or  tenant,  the  interest  of 
such  landlord  or  tenant,  against  whom  such  process  was 
not  issued,  shall  not  be  affected  thereby;  but  the  same 
may  be  sold,  subject  to  the  claim  or  interest  of  the  land- 
lord or  tenant  against  whom  such  process  did  not  issue;'* 
and  observe  in  relation  to  this  and  some  other  para- 
graphs considered  in  the  same  connection  that  "Wliile 
these  sections  do  not  reach  the  case  we  have  under  con- 
sideration, we  think  they  show  a  recognition  of  what 
we  regard  as  the  settled  doctrine  of  the  common  law, — 
that  such  growing  crops  are  personal  property,  subject 
to  sale  on  execution  for  the  debts  of  the  owner;  and 
were  we  to  hold  a  different  rule  to  apply  in  this  case,  the 
only  class  of  debtors  benefited  thereby  would  be  those 
owning  both  the  soil  and  the  crop,  for  the  section  of  the 
justice's  act  just  quoted  renders  the  shares  of  landlord 
and  tenant,  where  that  relation  exists,  both  subject  to 
levy  and  sale."  The  question  of  a  levy  on  the  interest 
of  a  landlord  or  tenant  in  growing  crops  where  rent  is 
reserved  in  kind  was  not  directly  in  issue,  but  the  fore- 
going statement  furnishes  a  very  strong  indication  of 
what  might  be  the  conclusion  of  the  court  on  the  subject 
should  it  be  presented.  We  feel  bound  to  follow  the  very 
evident  intention  of  the  legislators,  and  must  conclude 
that  the  landlord's  interest  in  the  crops  was  a  leviable 
one;  and  it  results  that  the  judgment  of  the  trial  court 
must  be  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 


Vol.  54]  JANUARY  TEKM,1898.  773 


First  Nat  Bank  of  Sutton  v.  G 


First  National  Bank  of  Suttton,  APPBLiiBB,  v.  Jo-  'u'm 
hanna  Orosshans  bt  al.,  appellants.  - 

Filed  May  4, 1898.    No.  8082. 

1.  Married  Women:  Action  on  Contbact:  Bubden  of  Proof.  In  an 
action  on  the  conitract  of  a  marriod  womam,  wben  t3i<e  coverture 
is  eetabliflhed,  th<e  burden  is  on  the  aaserting  party  to  show  the 
liability  ot  the  wife—that  the  contract  was  with  reference  to  or 
wi*th  intent  to  bind  her  separate  property. 


2. :  Sep  ABATE  Propebty.  The  evidence  in  the  case  at  bar  ad- 
Judged  inaufflcient  to  flh^w  a  contract  effective  in  relation  to  the 
separate  pnyperty  of  a  married  woman. 

Appeal  from  the  district  court  of  Clay  county.  Heard 
below  before  Hastings,  J.    Revei^sed. 

Thofnas  Ryan  and  L.  P.  Grouchy  for  appellants. 

Thomas  H.  Matters,  contra. 

Harrison,  C.  J. 

In  this  action  instituted  in  the  district  court  of  ClaV 
county  for  the  appellee,  the  bank,  it  was  sought  to  obtain 
a  decree  that  an  instrument  which  was  in  form  a  deed 
of  conveyance  of  real  estate  was  in  effect  a  mortgage. 
Its  foreclosure  was  also  prayed,  that  thereby  satisfaction 
might  be  had  of  an  indebtedness  evidenced  by  a  promis- 
sory note,  the  payment  of  which,  it  was  asserted,  was  se- 
cured by  what  was  pleaded  as  a  mortgage.  It  was  al- 
leged of  the  note  and  its  origin  that  the  Orosshans  had 
become  indebted  to  one  Peter  Greiss  in  sums  aggregating 
9800,  and  on  September  1,  1893,  executed  and  delivered 
to  him  the  note  pleaded  in  the  action,  as  showing  the 
indebtedness,  the  enforcement  of  the  payment  of  which 
was  sought  herein.  It  was  also  stated  that  on  September 
1,  1893,  "The  said  Peter  Greiss,  applied  to  this  plaintiff 
for  the  purpose  of  discounting  said  note,  and  the  defend- 
ants  Johanna   Grosshans,    William    Grosshans,    Peter 
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Greiss,  and  Sophia  Greiss,  for  the  purpose  of  securing 
the  payment  of  said  note,  at  the  request  of  the  plaintiff, 
the  defendant  Johanna  Grosshans  then  being  the  owner 
of  lots  22,  23,  and  24,  in  block  15,  in  the  first  addition  to 
Sutton,  Clay  county,  Nebraska,  her  husband,  William 
Grosshans,  defendant,  made,  acknowledged,  and  de- 
livered to  one  M.  L.  Leubben,  who  was  then  and  still 
is  the  cashier  of  the  plaintiff,  a  deed  conveying  said  lots 
to  said  M.  L.  Leubben,  but  in  fact  for  and  in  behalf  of  the 
plaintiff  and  for  the  purpose  of  securing  the  indebtedness 
represented  by  said  note,  and  the  said  Peter  Greiss  there 
and  then,  for  the  further  purpose  of  further  securing  said 
note,  toother  with  his  wife,  Sophia  Greiss,  signed  said 
deed  of  conveyance  above  described,  and  the  said  Peter 
(ireiss  there  and  then  guarantied  the  payment  of  said 
note,  as  shown  by  the  true  and  certified  copy  thereof,  in 
words  and  fi«;ures  following: 

"  'For  value  received  I  hereby  guaranty  the  payment 
of  the  within  note,  and  waive  demand,  protest,  and  notice 
of  non-payment  thereof.  Peter  Greiss.' 

''Fifth — And  in  consideration  of  the  foregoing  the 
plaintiff  then  and  there  discounted  said  note  for  said 
Peter  Greiss,  loaning  him  money  thereon  and  extending 
him  credit  to  the  amount  set  forth  in  said  note." 

The  property  described  in  the  deed  was  of  record,  and, 
in  fact,  of  the  estate  of  Henry  and  Elizabeth  Hoffman, 
deceased,  of  whom  Johanna  Grosshans  was  one  of  the 
heirs.  The  estate  was  in  process  of  administration,  and 
the  property  was  in  possession  of  the  administrator,  and 
no  distribution  had  been  made  at  the  time  of  the  execu- 
tion of  the  deed  nor  the  commencement  of  this  suit.  The 
pleas  for  Johanna  Grosshans  were  coverture,  that  the 
note  was  evidence  of  a  debt  of  the  husband,  for  the  pay- 
ment of  which  she  was  in  no  manner  or  degree  liable; 
that  for  her  signature  to  the  note  there  was  an  entire 
lack  of  consideration;  that  it  was  not  made  with  refer- 
ence to  her  separate  property,  trade,  or  business,  and 
neither  she  nor  her  separate  property  derived  any  benefit 
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therefrom.  There  was  in  each  of  the  answers  denials 
that  the  deed  had  been  given  as,  or  was  in  fact,  a  mort- 
gage. In  the  district  court  there  was  a  decree  in  favor 
of  the  bank^  of  which  the  following  is  an  excerpt:  "That 
on  the  1st  day  of  September,  1893,  the  said  Johanna 
Orosshans  and  William  Grosshans  made,  executed,  and 
delivered  to  Peter  Greiss  their  said  promissorj^  note  for 
$800,  as  described  in  said  plaintiff's  petition,  and  that 
on  the  same  day  the  said  Peter  Greiss  discounted  the  said 
note  and  sold  the  same  to  the  said  plaintiff,  and  that  the 
said  Johanna  Grosshans,  being  then  the  owner  of  lots  22, 
23,  and  24,  in  block  15,  in  the  first  addition  to  Sutton,  Clay 
-county,  Nebraska,  she,  together  with  her  hijsband,  Will- 
iam Grosshans,  for  the  purpose  of  aiding  in  the  negotia- 
tion of  said  notes  and  to  secure  the  said  debt  when  it 
should  become  due,  made,  acknowledged,  and  delivered  to 
M.  L.  Leubben,  who  was  then  the  cashier  of  the  bank  of  the 
plaintiff,  a  certain  deed  conveying  the  said  lots  above 
mentioned  to  the  said  M.  L.  Leubben,  and  while  said 
deed  was  absolute  in  form  it  was  made  for  the  purpose 
of  securing  the  indebtedness  above  stated  and  to  be  and 
operate  as  a  mortgage  for  said  purpose,  and  that  for 
further  securing  said  note  the  said  Peter  Greiss  and 
Sophia  Greiss,  his  wife,  signed  said  deed  of  conveyance, 
above  described,  and  the  said  Peter  Greiss  then  and  there 
guarantied  the  payment  of  said  note  as  stated  in  said 
plaintiff's  petition." 

From  the  foregoing  it  is  apparent  that  the  decree  was 
predicated  on  a  finding  of  the  truth  of  the  facts  alleged 
in  the  petition  relative  to  the  execution  and  delivery 
of  the  instrument  in  suit,  the  purposes  of  its  creation, 
^nd  the  consideration  therefor.  It  will  no  doubt  have 
been  noticed  that  the  note  was  in  terms  payable  to  Peter 
<ireiss,  and  the  grantee  named  in  the  deed  in  quest iou 
was  M.  L.  Leubben,  and  there  was  no  apparent  connection 
between  the  two  instruments.  A  careful  examination 
of  the  evidence  convinces  us  that  it  is  wholly  insufficient 
to  sustain  the  finding  to  the  extent  it  involves  and  ap- 
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plies  to  Johauna  Grosshans,  that  she  executed  the  deed 
as  a  mortgage  to  aid  in  the  negotiation  or  sale  of  the 
note  to  the  bank,  or  to  secure  the  payment  of  the  note 
to  Peter  Greiss,  or  to  establish  that  the  deed  was  exe- 
cuted by  her  as  op  for  other  than  was  disclosed  by  its 
face.  After  her  covert ui'e  was  shown,  the  bui-den  wuii 
on  the  appellee  to  show  the  liability  of  the  married 
woman — that  the  contract  was  entered  into  by  her  with 
the  intention  to  bind  her  separate  estate.  (Grand  isUind 
Banking  Co,  v.  Wright,  53  Neb.  574;  Htengcr  Bencvolvnt 
Ass^n  V.  Stenger,  54  Neb.  427;  State  Nat.  Bank  of  Uwoln 
r,  Smith,  55  Neb.  54.)  This  burden  was  not  borne;  the 
proof  was  not  produced;  hence  the  finding  was  errone- 
ous and  the  decree  based  thereon  must  be  reversed. 
With  the  issues  as  presented  by  the  pleadings  the  evi- 
dence was  insufficient  to  support  the  decree. 

Eeversbd  and  remanded. 


Sarah  P.  Heffley  v.  Ernest  Hunger. 

Filed  May  4, 1898.    No.  8068. 

1.  Fraudulent  Conveyances:  Burden  of   Proof.    If  a  mortgage  of 

chattel  property  executed  and  delivered  by  one  relative  to  an- 
other, ostensibly  to  secure  the  payment  of  a  past  due  indebtedness^ 
which,  if  efPectual,  will  deprive  creditors  of  the  mortgagor  of  sat- 
isfaction of  their  just  dues  and  claims,  is  attacked  as  fraudulent^ 
it  devolves  upon  the  party  who  seeks  to  assert  rights  under  and 
by  virtue  of  it  to  establish  the  bona  fides  of  the  transaction  evi- 
denced by  the  instrument — noit  only  that  the  debt  alleged  to  have 
been  secured  was  a  true  one,  but  that  the  other  parts  of  the  trains- 
action  were  with  an  honest  intent  and  in  good  faith. 

2.  Beview  of  Instructions:  Harmless  Error.    Objections  to  instruc- 

tions considered,  and  held  not  available.  If  any  errors  were  indi- 
cated, they  were  without  prejudice  to  the  rights  of  the  com- 
plainant. 

^   Feplcvin:  Verdict.    The  verdict  in  this,  a  replevin  action,  held 

Bufificient. 
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4.  Fraudulent  Chattel  Mortgage.    Bvidence  determined  sufficient  to 
BUBtain  the  verdict. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

M,  M.  Starr  and  Lambj  Adams  &  Scott,  for  plaintiff  in 
error: 

When  the  existence  of  the  debt  was  shown,  and  it 
was  shown  that  the  mortgage  was  given  to  secure  that 
debt,  then  the  burden  was  upon  the  defendant  to  show 
that  the  mortgage  was  fraudulent;  and  it  was  error  to  in- 
struct the  jury  that  that  burden  was  upon  the  plaintiff. 
{Hoey  t\  Pierron,  30  N.  W.  Kep.  [Wis.]  692.) 

Harwood,  Ames  &  Pettis,  contra. 

Harrison,  C.  J. 

Clarence  I.  Heflfley  was  engaged  in  business  as  a  mer- 
chant tailor  in  the  city  of  Lincoln,  and  on  August  11, 
1893,  executed  in  favor  of  his  mother  a  chattel  mortgage 
on  all  his  business  stock,  fixtures,  and  tools,  and  two 
or  three  days  subsequent  to  the  execution  of  the  mort- 
gage delivered  it  to  the  attorney  or  agent  for  his  mother 
in  the  city  to  which  we  have  referred,  she  then  being 
in  another  state.  At  a  later  date  writs  of  attachment 
were  obtained  to  issue  by  some  creditors  of  the  son  and 
were  placed  in  the  hands  of  the  defendant  in  error,  then 
a  constable,  for  service  and  were  by  him  levied  on  the 
property  described  in  the  mortgage  or  a  portion  thereof. 
The  plaintiff  in  error  brought  this,  an  action  of  replevin,, 
to  recover  the  possession  of  the  property,  and  the  main 
issue  litigated  was  of  the  mortgage  to  the  mother, 
whether  it  was  bona  fide  or  fraudulent.  The  jury  by  itft 
verdict  determined  it  to  be  the  latter,  and  the  judgment 
of  the  court  was  in  accord  with  the  verdict. 

It  is  urged  for  plaintiff  in  error  that  the  trial  court 
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erred  in  paragraphs  numbered  3  and  4  of  its  charge  to 
the  jury  in  its  statements  therein  that  it  devolved  on  the 
plaintiff  to  show  that  the  ti'ansaction  of  mortgage  by 
the  son  to  her  was  of  honest  intent  and  purpose  and  in 
all  respects  in  good  faith;  and  it  is  argued  in  this  con- 
nection that  the  debt  or  a  portion  of  it,  for  the  payment 
of  which  the  mortgage  was  in  terms  a  security,  was 
shown  to  have  been  a  true  indebtedness ;  that  when  this 
was  done  the  burden  of  proof  or  the  good-faith  char- 
acter of  the  transaction  was  no  longer  with  the  plain- 
tiff, but  shifted  to  the  defendant,  and  it  was  then  for 
him  to  establish  by  a  preponderance  of  evidence  that  it 
was  fraudulent  In  support  of  th(»  doctrine  to  which  we 
have  just  referred,  an  opinion  of  the  highest  court  of  an- 
other state  than  this  is  cited,  in  which  it  is  announced, 
but  this  we  cannot  follow.  It  is  the  rule  of  this  court  on 
this  subject,  in  regard  to  transactions  between  relatives 
of  the  nature  and  effect  as  to  creditors  of  the  party  whose 
conveyance  is  attacked,  of  the  one  herein  in  question, 
that  it  devolves  on  the  party  who  asserts  and  relies 
thereon  to  establish  the  ho)ia  fides  of  the  ti*ansaction  in  all 
particulars  and  elements  inclusive  of  the  indebtedness. 
{Bart left  v,  Cheesebrovgh,  23  Neb.  767;  Plummer  v,  Rummel^ 
26  Neb.  147;  Carsm  v.  Stevens,  40  Neb.  112;  Fisher  v, 
Uerron,  22  Neb.  185;  WMte  v.  Woodruff,  25  Neb.  803; 
Stewkrmis  v.  Korth,  44  Neb.  777.)  The  paragraphs  of  the 
iustructions  were  not  open  to  objections  but  stated  the 
proper  rule;  hence  the  assignments  of  error  as  to  them 
must  be  overruled. 

It  is  contended  that  the  trial  court  erred  in  instruction 
numbered  7,  or  in  a  portion  of  it  which  contained  the 
statement,  "In  this  case  it  appears  from  the  evidence 
and  admissions  of  the  plaintiff  in  open  court  that  the 
mortgage  under  which  the  plaintiff  claims  was  of  a 
much  greater  amount  than  that  actually  due  plaintiff 
from  the  mortgagor;"  that  this  was  not  warranted  by  the 
testimony  on  the  subject  of  the  indebt^ness  of  the  son 
to  the  mother.    While  it  possibly  might  have  been  better 
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to  have  avoided  a  positive  assertion,  such  as  the  court 
made,  yet  it  embodied  the  only  reasonable  conclusion 
which  could  be  drawn  from  the  entire  evidence  in  regard 
to  the  matter  of  which  the  statement  was  made,  and  that 
it  was  so  stated  we  cannot  believe  was  prejudicial  to  the 
rights  of  the  complainant 

Paragraph  6  of  the  charge  to  the  jury  was  pertinent 
and  applicable  to  the  issues  in  view  of  the  evidence  ad- 
duced, and  when  read  and  construed  in  connection  with 
the  other  instructions. 

Of  instruction  numbered  8  it  is  complained  that  it  was 
improper,  in  that  it  informed  the  jury  that  there  was 
testimony  which  tended  to  show  a  certain  designated 
fact.  There  was  testimony  of  the  nature  and  effect  indi- 
cated by  the  statement,  and  there  was  no  error  in  the 
use  of  the  language  employed  in  the  connection  in  which 
it  was  used  by  the  court. 

Instruction  numbered  11,  of  which  complaint  is  made, 
was  proper  in  view  of  all  the  testimony  on  the  subject 
to  which  it  related — the  authority  of  the  party  therein 
named  to  act  for  the  plalntiflf  in  error  in  the  transaction 
involved  in  this  litigation. 

It  is  contended  that  instruction  13  was  erroneous. 
This  instruction  was  one  in  relation  to  the  form  and  sub- 
stance of  the  verdict  for  defendant.  It  is  also  urged  that 
the  verdict  was  not  in  conformity  to  the  requirements 
of  the  law.  The  verdict  was  as  follows:  "We,  the  jury, 
duly  impaneled  and  sworn  in  the  above  entitied  cause, 
do  And  that  the  right  of  property  and  right  of  possession 
of  the  property  in  controvei*sy  herein,  at  the  time  of  the 
commencement  of  this  action,  was  in  the  defendant,  and 
we  assess  the  present  value  of  the  defendant's  interest 
in  said  property  at  the  sum  of  f  586.15.  We  also  assess 
the  damages  sustained  by  said  defendant  by  reason  of 
the  wrongful  detention  of  said  property  at  the  sum  of 
one  cent."  Whether  paragraph  13  of  the  instructions 
was  in  all  its  statements  and  directions  technically  cor- 
rect, we  need  not  decide.    It  submitted  to  the  jury  the 
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question  of  the  value  of  the  property  in  controversy.  It 
is  true  it  told  the  jury  to  determine  the  present  value, 
and  it  is  insisted  it  should  have  been  the  value  at 
the  commencement  of  this  action;  but,  if  an  error,  this 
\*ould  not  have  prejudiced  the  rights  of  plaintiff  in  error, 
fts  it  was  established  and  undisputed  that  the  value 
was  considerably  less  at  the  time  of  the  trial  than  at  the 
commencement  of  the  action;  and,  if  the  jury  was  in- 
fluenced to  any  extent  by  this  portion  of  the  instruction, 
it  must  have  resulted  favorably  to  plaintiff  in  error. 
The  jury  returned  a  verdict  in  which  the  right  of  posses- 
sion was  determined  in  the  defendant,  and  fixed  the  value 
of  his  interest  at  a  stated  sum  which  it  is  not  contended 
was,  and  was  not,  in  fact,  in  excess  of  the  value  of  de^ 
fendant's  interest  in  the  property.  The  verdict  was  in 
form  and  substance  sufficient  (Connelly  v.  Edgerton^  22 
Neb.  82;  Earle  v.  Bttrch,  21  Neb.  711.)  The  value  of  de- 
fendant's interest  as  fixed  by  the  jury  did  not  exceed 
w'hat  that  body  was  sustained,  by  the  evidence,  in  finding 
was  the  value  of  the  property. 

It  is  also  argued  that  the  verdict  was  not  supported 
by  sufficient  evidence.  We  do  not  deem  it  necessary  to 
tenter  upon  a  discussion  of  the  evidence  in  detail  herein. 
We  have  examined  it  and  must  conclude  that  while  a 
contrary  verdict  might  not  have  been  disturbed  as  with- 
out support  in  the  evidence,  there  was  sufficient  thereof 
to  sustain  the  one  rendered,  and  it  will  be  allowed  to 
stand.    Xhe  judgment  of  the  district  court  is 


Affirmed. 
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Chicago,  Burlington  &  Quincy  Railroad  Company, 
APPELLEE,  V.  Jacob  Klein,  Treasurer  of  Gage 
County,  appellant. 

Filed  May  4, 1898.    No.  9160. 

Counties:  Taxation:  Limitation.  Approval  of  and  adherence  to  the 
views  expressed  in  a  former  opinion  in  this  cause  announced,  the 
decree  of  the  trial  court  reversed,  and  the  action  dismissed.  (For 
prior  decision  see  Chicago,  B.  dS  Q.  R.  Co,  r.  Klein,  52  Neb.  258.) 

Rehearing  of  case  reported  in  52  Neb.  258.    Former 
decision  sustained. 

Samuel  Rinaker,  R.  W.  Sabin,  and  R.  8.  Bibb^  for  appel- 
lant 

Charles  P.  Manderson,  E,  R.  Duffies  J.  W.  DetceesCy  James 
E,  Kelby^  and  A.  Hazlett,  contra. 

Harrison,  C.  J. 

After  the  county  of  Gage  had  adopted  and  perfected 
township  organization,  in  the  regular  course  of  affairs 
of  the  county  and  township  governments,  there  were  as- 
sessed by  the  county  authorities  on  the  property  of  the 
railway  company  certain  taxes  for  county  purposes,  not 
in  excess  in  the  aggregate  of  fifteen  mills  on  the  dollar, 
or  the  maximum  which  they  could  assess.  There  had 
been  for  and  in  each  of  the  townships  in  which  there 
was  situated  property  of  the  company  an  assessment, 
in  the  manner  prescribed  by  law,  of  taxes  on  such  prop- 
erty, not  to  exceed  seven  mills  on  the  dollar  of  valuation, 
the  limit  provided  by  law.  Aggregated,  however,  the 
township  assessment  and  the  county  assessment  ex- 
ceeded fifteen  mills  on  the  dollar.  The  company  denied 
the  right  of  collection  of  the  amount  in  excess  of  fifteen 
mills  and  instituted  and  prosecuted  to  a  successful  ter- 
mination this  action  in  the  district  court  of  said  county 


782  NEBRASKA  REPORTS.  [Vol.  54 

Farmers  &  Merchants  State  Bank  v.  Tbombnrg. 

to  restrain  the  county  treasurer  from  the  collection  of 
such  excess.  The  cause  was  by  the  treasurer  appealed 
to  this  court,  and,  as  the  result  of  a  hearing,  the  decree 
of  the  district  court  was  reversed  and  the  cause  dis- 
missed. (See  opinion  reported  in  52  Neb.  258.)  A  motion 
for  a  rehearing  on  the  part  of  the  company  was  sustained 
and  there  have  been  a  reargument  and  a  second  submis- 
sion.  We  have  again  carefully  examined  and  considered 
the  points  in  controversy  and  are  satisfied  that  the  de- 
terminations of  them  announced  in  the  former  decision 
have  in  their  support  the  sounder  reasons  than  have  or 
can  be  urged  in  favor  of  the  contrary  ones  which  we  have 
been  asked  to  adopt,  and  that  the  conclusions  of  the 
opinion  to  which  we  have  referred  were  correct  and  right. 
The  subjects  involved  and  presented  were  so  thoroughly 
reviewed  in  the  prior  decision  that  we  deem  it  wholly  un- 
necessary to  again  discuss  them  here.  We  approve  and 
adhere  to  the  views  there  expressed.  It  follows  that  the 
decree  of  the  lower  court  is  reversed  and  the  action  dis- 
missed. 

Judgment  accordingly. 

NoRVAXi,  J.,  dissenting. 

I  dissent  from  the  foregoing  opinion.  I  adopt  the  views 
expressed  by  Brace,  J.,  in  delivering  the  judgment  of  the 
court  in  State  v.  Missouri  P.  B.  Co,^  123  Mo.  72. 


Farmers  &  Merchants  State  Bank  of  Beatrice,  ap- 
pellee, V.  James  Thornburg,  appellant,  bt  al. 

Filed  May  4, 1898.    No.  8083. 

Vendor  and  Vendee:  Contracts:  Strict  Foreclosube.  A  decree  of 
strict  forecloBure  ot  contracts  of  sale  and  purchase  of  real  estate 
or  forfeiture  of  the  vendee's  rights  thereunder  will  be  accorded 
ODily  by  reason  of  the  existence  of  peoullar  and  special  facts  and 
circumstances.    Applications  for  relief  of  the  nature  Just  indl- 
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cated  are  addressed  to  the  sound  legal  discretion  oif  the  court  and 
will  be  granted  if  it  would  be  inequitable  and  unjust  to  refuse 
them.  The  rule  announced  in  Harrington  v,  Birdsall,  38  Neb.  176, 
approved  and  applied. 

Appeal  from  the  district  court  of  Gage  county.  Heard 
below  before  Babcock,  J.    Reversed. 

E.  0.  KretsingeTj  for  appellant 

L.  W.  Colby  and  Gein^ge  A.  Murphy ^  contra, 

Harrison,  C.  J. 

On  June  6,  1892,  the  appellant  James  Thomburg  pur- 
chased of  J.  R.  Sherman  a  lot  in  the  city  of  Beatrice  and 
agreed  to  pay  therefor  the  sum  of  92,000^  of  which  he 
then  paid  ?200,  and  contracted  to  pay  of  the  principal  the 
sum  of  f  15  on  the  first  of  each  and  every  succeeding  month 
thereafter  and  f  6  as  interest,  which  made  the  total  of  the 
amounts  to  be  paid  monthly  f21,  this  tp  continue  until 
the  payments  should  operate  an  extinguishment  of  one- 
half  the  agreed  indebtedness  and  the  interest,  when  a 
deed  was  to  be  executed  and  delivered  to  the  purchaser, 
he  to  execute  and  deliver  to  the  grantor  a  mortgage  on 
the  real  estate  to  secure  the  payment  of  the  balance  of 
the  purchase  price.  The  contract  of  sale  and  purchase 
was  evidenced  by  a  written  instrument  in  which  the 
terms  were  fully  stated,  and  it  was  further  provided  that 
the  purchaser  should  pay  all  taxes  assessed  against  the 
lot  subsequent  to  the  date  of  the  contract  of  sale,  and 
that  insurance  should  be  obtained  on  any  buildings  on 
the  premises  and  continued  during  the  existence  of  the 
agreement  of  purchase,  the  same  to  be  for  the  bt^nefit 
of  the  vendor,  such  fact  to  appear  by  claune  in  the  policy 
to  that  effect.  It  was  also  of  the  agreement  that  time 
as  to  its  stipulated  payments  was  of  its  essence,  and  any 
default  in  them,  or  other  conditions  or  requirements  of 
performance  of  acts  on  the  part  of  the  purchaser,  should 
work  a  forfeiture  of  all  his  rights  in  the  premises;  and 
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to  further  enforce  the  agreemeiit  the  vendor,  at  his  elec- 
tion, might  proceed  to  recover  possession  of  the  property. 
On  December  22,  1894,  the  appellee  filed  its  petition  in 
the  district  court  of  Gage  county,  in  which  it  pleaded 
that,  as  assignee  of  the  vendor,  it  was  owner  of  the  con- 
tract between  James  Thomburg  and  J.  R.  Sherman  and 
entitled  to  demand  its  enforcement,  and  also  that  the 
legal  title  to  the  real  estate  had  been  duly  conveyed  to 
the  appellee;  that  there  had  been  paid  by  the  vendee, 
in  accordance  with  the  terms  of  the  agreement,  the  cash 
payment  of  f200  at  the  inception  of  the  sale  and  the  re- 
quired monthly  installments  from  July  1,  1892  to  June 
19,  1894,  inclusive,  and  the  interest  payments  for  the 
months  of  July,  August,  and  September,  1894,  and  a  fail- 
ure to  pay  any  other  or  further  of  the  installments  of 
principal  or  interest  It  was  further  alleged  that  there 
had  been  a  failure  on  the  part  of  the  vendee  to  comply 
with  the  provisions  of  the  contract  relative  to  insurance 
and  payment  of  taxes,  A  forfeiture  of  appellant's  rights 
under  the  contract  was  demanded,  and  that  appellee  be 
placed  in  possession  of  the  property  involved;  or  within 
the  view  of  such  an  action  as  is  frequently  taken — ^that 
it  is  one  of  foreclosure  as  of  a  mortgage — ^the  relief  herein 
feouglit  and  accorded  (for  appellee  was  successful)  may 
not  inaptly  be  denominated  a  "strict  foreclosure."  The 
appellant  admitted  the  contract  and  its  provisions  as 
I>leaded  by  appellee,  except  in  relation  to  insurance  and 
taxes;  as  to  these,  and  a  failure  to  perform  as  alleged  in 
the  petition,  there  were  on  his  part  denials.  He  also 
pleaded  and  established  by  undisputed  testimony  that  for 
the  times  of  his  delinquency  in  payments  demanded  by 
the  letter  of  the  contract  occurrences  which  he  was  unable 
to  control  or  shape  differently  had  made  it  impossible 
for  him  to  meet  the  demands  of  the  agreement  in  accord- 
ance with  its  exact  requirements;  that  any  default  on 
his  part  in  a  strict  performance  of  the  contract  was  not 
intentional,  but  could  not  have  been  otherwise.  These 
matters,  while  probably  not  in  and  of  themselves  suffl- 
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cient  to  move  a  court  to  refuse  the  enforcement  literally 
of  the  agreement,  were  to  be  considered  in  connection 
Mith  other  facts,  if  any  proved,  which  were  to  be  influ- 
ential in  the  final  adjudication  of  the  questions  in  litiga- 
tion. It  was  also  pleaded  for  appellant  that  the  property 
was  of  the  value  of  at  least  ?2,000. 

In  the  opinion  in  the  case  of  Harrington  v.  BirdsaU,  38 
Neb.  176,  wherein  a  decree  of  strict  foreclosure  or  of 
forfeiture  of  right  under  a  contract  of  sale  of  land  was 
affirmed,  it  was  stated:  "The  remedy  by  strict  foreclos- 
ure of  land  contracts  cannot  be  resorted  to  in  all  cases. 
The  remedy  being  a  harsh  one,  courts  of  equity  will 
decree  a  strict  foreclosure  only  under  peculiar  and  special 
circumstances.  Applications  of  that  character  are  ad- 
dressed to  the  sound  legal  discretion  of  the  court,  and 
they  will  be  granted  in  cases  where  it  would  be  inequi- 
table to  refuse  them.  If  the  vendee  or  purchaser  has  not 
been  guilty  of  gross  laches,  nor  unreasonably  negligent 
in  performing  the  contract,  a  strict  foreclosure  should 
be  refused  on  the  ground  that  it  would  be  unjust,  even 
though  the  vendee  may  have  been  slightly  in  default  in 
making  of  a  payment.  So,  for  the  same  reason,  a  strict 
foreclosure  will  be  denied  where  the  premises  have 
greatly  increased  in  value  since  the  sale,  or  where  the 
amount  of  unpaid  purchase  money  is  much  less  than  the 
value  of  the  property.  On  the  other  hand,  if  the  vendee, 
without  sufficient  excuse,  fails  to  make  his  payments  ac- 
cording to  the  stipulations  of  his  contract,  and  for  an  un- 
reasonable time  remains  in  default,  the  vendor  mav  have 
IX  strict  foreclosure  of  the  contract  for  the  sale  and  pur- 
chase of  the  land,  unless  some  principle  of  equity  would 
be  thereby  violated.''     In  the  syllabus  this  appears: 

'^Courts  of  e<}uity  will  decree  a  strict  foreclosure  [of 
land  contracts]  only  under  peculiar  and  special  circum- 
stances. Applications  of  that  character  are  addressed 
to  the  sound  legal  discn^tion  of  the  court,  and  they  will 
be  gi'ante<l  in  cases  whei-e  it  would  be  inequitable  and 
unjust  to  refuse  them." 
54 
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Within  a  proper  application  of  the  foregoing  doctrine^ 
{ind  to  which  we  again  give  our  unqualified  approvaU 
the  decree  hei-ein  was  inequitable  and  not  warranted 
bj-  the  facts.  The  appellant  had  paid  at  the  execution 
of  the  contract  |200  of  the  agreed  purchase  price  of  the 
property,  and  for  each  of  twenty-four  succeeding  months 
had  paid  $15  on  balance  of  the  principal  sum  or  price 
and  16  as  interest,  and  for  each  of  three  more  months 
had  made  the  intei-est  payment  of  $6;  had  paid  of  the 
principal  |560  and  of  interest  ?162,  or  in  the  aggregate 
?722;  had  been  but  a  very  short  time  in  default  when 
this  action  was  commenced,  and  this  not  intentionally^ 
but  unavoidably. 

At  the  time  of  the  trial  some  of  the  witnesses  placed 
the  value  of  the  property  at  from  f  1,200  to  |1,500,  and 
one  at  about  |2,000,  from  which  it  may  be  said  that  it 
had  possibly  depreciated  in  value  considerably  since  the 
time  of  the  sale,  with  a  conflict  of  the  testimony  as  to 
whether  this  was  a  fact  or  whether  it  was  worth  any 
appreciable  sum  less  than  when  purchased  by  appellant. 
It  is  true  that  it  was  shown  that  the  appellant  had  not 
paid  the  taxes  and  had  not  at  all  times  kept  the  buildings 
of  the  property  insured,  but,  all  the  facts  and  circum- 
stances considered,  and  in  this  connec»tion  the  reasons 
shown  for  the  appellant's  failure  to  strictly  comply  with 
the  contract,  there  were  not  presented  sufficient  grounds 
for  a  de(*ree  of  forfeiture  or  strict  foreclosure.  The  de- 
cree of  the  district  court  is  reversed  and  the  cause  re- 
manded with  leave  to  the  appellee  to  amend  the  prayer  of 
the  petition  to  ask  an  ordinary  foreclosure,  which  would 
have  been  and  Avill  be  proper  on  the  facts  as  shown.  If 
this  is  not  desired,  then  a  dismissal  of  the  action  will  be 
correct. 

Judgment  accordingly. 
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2. :  :  .    Where  the  officer  calls  two  appraieers  only, 

the  appraisement  made  by  them  is  of  no  validity,  and  affords  the 
officer  no  protection  in  releasing  and  surrendering  the  property 
to  the  Judgment  debtor. 

Error  from  the  district  court  of  Saunders  county* 
Tried  below  before  Wheeler,  J.  .Reversed. 

Clark  &  Alleriy  for  plaintiff  in  error. 

Oood  d  Ooody  contra. 

NORVAL,  J. 

This  action  was  brought  against  the  sheriff  of  Saun- 
ders county  to  recover  damages  for  the  alleged  wrong- 
ful releasing  of  certain  property  seized  by  his  deputy 
under  an  order  of  attachment.  A  verdict,  under  the 
directions  of  the  court  below,  was  returned  in  favor  of 
the  defendant^  and  the  plaintiff  seeks  a  reversal  of  the 
judgment  entered  thereon. 

The  facts  are  as  follows:  On  August  10,  1893,  plaintiff 
instituted  an  action  on  a  promissory  note  against  George 
B,  Scott,  before  a  justice  of  the  peace  of  Saunders  county, 
and  at  the  same  time  sued  out  an  order  of  attachment 
on  the  ground  that  Scott  was  a  non-resident  of  the  state. 
The  attachment  writ  was  levied  by  the  officer  upon  cer- 
tain personalty  belonging  to  Scott,  and  the  latter,  on 
August  17,  1893,  filed  with  the  justice  an  inventory  of 
all  his  personal  property.    Subsequently  he  filed  a  motion 
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Filed  May  4, 1898.    No.  8053. 

L  Executions:  Levy  on  Exempt  Property:  Appraisement.  Where 
the  sheriff  makes  a  levy  upon  persouial  property,  and  the  debtor 
flies,  under  oath,  the  inventory  required  by  section  622  of  the  Code 
of  Civil  Procedure,  it  is  the  duty  of  sueh  officer  to  oaU  to  his  as- 
sistance three  disinterested  freeholders  of  the  county  where  the 
property  is  situate,  who,  after  being  sworn  by  said  officer,  shall 
determine  the  cash  value  of  the  property. 
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to  dissolve  the  attachment  on  two  grounds:  First,  the 
attachment  affidavit  was  untrue;  second,  that  the  goods 
were  not  liable  to  attachment,  being  specifically  exempt 
by  statute.  This  motion  was  overruled,  and  the  main 
case  was  continued  until  November  4,  when  plaintiff  re- 
covered judgment  against  Scott,  and  the  attached  prop- 
erty was  ordered  sold.  On  the  same  day  the  attachment 
debtor  filed  with  the  justice,  and  also  with  the  sheriff, 
a  schedule  of  all  of  his  personal  estate,  together  with 
a  sworn  statement  that  the  same  was  complete  and  cor- 
rect, and  that  he  was  then  a  resident  of  the  state,  the 
head  of  a  family,  and  did  not  possess  town  lots  or  houses 
subject  to  exemption  as  a  homestead  under  the  laws  of 
this  state.  The  sheriff  called  to  his  assistance  two  free- 
holders of  the  county,  who  appraised  the  property  de- 
scribed in  the  schedule  at  f74,  whereupon  the  attached 
goods  were  released  by  the  officer,  and  delivered  to  Scott. 
Section  522  of  the  Code  of  Civil  Procedure  provides: 
"Any  person  desiring  to  avail  himself  of  the  exemption 
a^  provided  for  in  the  preceding  section,  must  file  an  in- 
ventory under  oath,  in  the  court  where  the  judgment  is 
obtained,  or  with  the  officer  holding  the  execution,  of 
the  whole  of  the  personal  property  owned  by  him  or  them 
at  any  time  before  the  sale  of  the  property;  and  it 
shall  be  the  duty  of  the  officer  to  whom  the  execution  is 
directed  to  call  to  his  assistance  thi-ee  disinterested  free- 
holders of  the  county  where  the  property  may  be,  who, 
after  being  duly  sworn  by  said  officer,  shall  appraise 
said  property  at  its  cash  value."  The  defendant  did  not 
comply  with  the  foregoing  provision  in  appraising  the 
property  mentionetl  in  the  inventory,  since  he  only  called 
to  his  assistance  two  freeholders  of  the  countv,  instead 
of  three  as  requirefl  by  said  section  of  the  Code.  If  a 
lawful  appraisement  could  be  made  with  the  aid  of  two 
freeh(>ldei*s  of  the  county,  the  sheiiff  could  likeT\ise  dis- 
pense with  the  calling  of  any  appraisers  and  make  the 
appraisement  himself.  This  he  cannot  do.  The  pr 
vision  of  the  statute  is  mandatory,  and  the  officer   :,. 
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protected,  must  comply  therewith.  It  is  very  evident 
that  the  action  of  the  sheriff  in  releasing  and  returning 
the  attached  property  to  Scott  was  wrongful  and  wholh' 
unauthorized.  The  officer  had  no  right  to  release  the 
property  as  exempt  without  causing  an  appraisement 
to  be  made  in  the  mode  provided  by  law. 

The  conclusion  reached  makes  unnecessary  an  exam- 
ination of  the  questions  discussed  by  counsel.  The  trial 
court  erred  in  directing  a  verdict  in  favor  of  the  defend- 
ant, and  the  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 


Reversed  and  remanded. 


Marshall  Field  et  al.  v.  S.  P.  Morse  &  Company  bt  al. 

Filed  Mat  4, 1898.    No.  8054. 

1.  Sales:  False  Representations:  Rescission:  Evidence.  To  entitle 
one  tx>  rescind  a  contract  of  sale  on  tlie  ground  that  he  was  in- 
duced to  enter  into  the  same  through  the  false  representations  of 
the  other  party  it  is  unnecessary  to  establish  that  the  party  mak- 
ing the  representations  at  the  time  Icnew  they  were  false  and 
untrue. 

2. : : :  Replevin.    Where  goods  are  sold  upon  credit 

obtained  by  the  fraudulent  representations  of  the  vendee  as  to  a 
past  or  existing  fact,  the  vendor  may  rescind  the  sale  and  replevy 
the  goods  within  a  reasonable  time  after  the  fraud  is  discovered. 

Error  from  the  district  court  of  Douglas  county. 
lYied  below  before  Ambrose,  J.    Reversed. 

Montgomery  <&  Hallj  for  plaintiffs  in  error. 

Parke  Godicin  and  E.  K.  Duffte,  contra. 

NORVAL,  J. 

In  the  latter  part  of  ilarch,  1893,  plaintiffs  sold  and 
delivered  to  8.  P.  Morse  &  Co.  a  quantity  of  merchandise. 
In  April  following  plaintiffs  instituted  this  action  of 
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replevin  in  the  court  below  to  recover  the  goods  so  sold. 
There  was  a  trial  to  a  jury,  which  resulted  in  a  verdict 
and  judgment  for  the  defendants,  and  plaintiffs  have 
prosecuted  a  petition  in  error. 

Plaintiffs  are  partners  engaged  in  the  wholesale  busi- 
ness in  Chicago  under  the  name  and  style  of  Marshall 
Field  &  Oo.  They  predicate  the  right  to  maintain  this 
suit  upon  the  ground  that  they  were  induced  to  make 
the  sale  of  the  goods  in  controversy  by  reason  of  certain 
false  representations  of  the  defendants,  which,  it  is  in- 
sisted, gave  the  plaintiffs  the  right  to  rescind  the  sale 
and  recover  the  goods.  The  defendants  deny  that  they 
made  any  false  representations  to  the  plaintiffs.  S.  P. 
Moi-se  had  been  for  several  years  engaged  in  the  dry 
goods  business  in  the  city  of  Omaha,  but  some  time  prior 
to  1893  he  went  out  of  business.  In  January  of  that  year 
he  attempted  to  organize  a  corporation  in  the  name  of 
S.  P.  Morse  &  Oo.  for  the  purpose  of  embarking  in  the 
dry  goods  business  again  in  said  city.  Under  date  of 
January  11,  1893,  articles  of  incorporation  were  pre- 
pared, which  were  signed  by  S.  P.  Morse,  Richard  T. 
Allen,  and  John  M.  Daugherty,  published,  and  filed  for 
record  in  the  oflSce  of  the  county  clerk  of  Douglas  county. 
The  authorized  capital  stock  of  the  company  was  stated 
in  the  articles  to  be  $40,000,  in  shares  of  f  100  each.  No 
part  of  the  capital  stock  of  the  proposed  corporation 
was  subscribed  or  paid,  and  the  officers  for  which  pro- 
vision was  made  in  the  articles  of  incorporation  were 
never  chosen.  In  March,  1893,  S.  P.  Morse  went  East, 
where  he  purchased  goods  on  credit  aggregating  in  value 
more  than  $30,000,  of  which  goods  to  the  value  of  more 
than  $3,500  were  obtained  on  time  from  plaintiffs.  Evi- 
dence was  introduced  tending  to  show  that  prior  to  the 
sale  of  the  goods  here  in  dispute  Mr..  Morse,  for  the  pur- 
pose of  obtaining  credit,  made  statements  to  L.  W.  Mc- 
Connell,  credit-man  for  the  plaintiffs,  substantially  as 
follows:  That  S.  P.  Morse  &  Oo.  was  a  corporation  to  be 
composed  of  S.  P.  Morse,  J.  M.  Daugherty,  and  Robert 
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T.  Allen;  that  the  capital  of  the  company  was  $40,000; 
that  for  the  present  there  would  be  paid  in  f 25,000 ;  that 
the  contribution  of  Morse  and  Allen  was  merely  nominal; 
that  the  money  was  to  be  supplied  by  Mr.  Creighton,  con- 
nected with  the  First  National  Bank  of  Omaha,  but  as 
Mr.  Creighton  did  not  wish  to  be  known  in  a  mercantile 
-connection,  the  stock  would  be  taken  in  the  name  of  his 
private  secretary,  Mr.  Daugherty;  that  Mr.  Creighton 
was  a  great  friend  of  Mr.  Morse  and  had  arranged  the 
lease  of  the  building  that  he  was  going  to  occupy  and 
desired  him  to  take  the  adjoining  building,  in  which 
case  Mr.  Creighton  would  put  in  more  money;  that  his 
rental  of  the  building  which  he  had  leased  was  $2,700  a 
year  for  three  years;  that  he  had  leased  part  of  the  sec- 
ond floor  to  one  Bliss  at  $150,  and  that  he  had  leased  a 
glove  privilege  on  the  first  floor  to  another  person  at 
$100  a  month,  making  an  income  from  the  subleases  of 
$3,000,  with  free  steam  heat.  There  was  also  introduced 
on  the  part  of  plaintiffs  evidence  tending  to  show  that 
thej'  relied  upon  said  representations,  and  had  the  same 
not  been  made,  the  goods  in  dispute  would  not  have  been 
«old;  that  while  Daugherty  signed  the  articles  of  incor- 
poration he  never  agreed  to  subscribe  or  take  any  stock 
in  the  proposed  incorporation,  never  paid  any  money 
into  the  concern,  nor  agreed  so  to  do;  that  Mr.  Creighton 
was  not  interested  in  the  proposed  corporation,  and 
never  promised  or  agreed  to  put  any  money  into  the  busi- 
ness, and  was  not  in  any  way  associated  with  S.  P.  Morse 
&  Co.  or  S.  P.  Morse;  that,  in  fact,  S.  P.  Morse  &  Co. 
had  no  legal  corporate  existence.  The  evidence  on  be- 
half of  defendants  tended  to  establish  that  no  false  repre- 
sentations of  existing  facts  or  conditions,  or  of  past 
events,  were  made  by  Mr.  Morse  to  plaintiffs,  but  that 
the  statements  were  merely  expressions  of  an  opinion 
in  regard  to  future  events  made  in  good  faith.  In  this 
condition  of  the  proofs  the  learned  trial  judge  gave  the 
following,  among  other  instructions,  to  the  jury  upon 
his  own  motion: 
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"3.  You  are  instructed  that,  before  the  plaintiffs  can 
rescind  the  contract  of  sale  and  recover  the  goods  in 
controversy  herein,  they  must  show  you  by  a  preponder- 
ance of  the  evidence  the  following  facts:  (1)  That  S.  P. 
Morse,  acting  for  the  defendants  S.  P.  Morse  &  Co.,  made 
the  statements  and  representations  concerning  the  finan- 
cial condition  of  the  defendants  substantially  as  set  out 
in  the  petition;  (2)  that  these  representations,  or  some 
one  or  more  of  them,  were  false;  (3)  that  the  said  S.  P. 
ilorse  knew  them  to  be  false  at  the  time  they  were 
made;  (4)  that  the  plaintiffs  were  induced  by  said  state- 
ments and  representations  to  make  a  sale  of  the  goods 
to  the  defendants,  and  would  not  have  parted  with  the 
goods  except  for  their  belief  in  their  truth. 

"4.  It  is  not  enough  for  the  plaintiffs  to  show  that 
false  statements  regarding  the  financial  condition  of  the 
defendants  were  made  to  them.  They  must  go  further 
and  show  that  such  statements  were  made  fraudulently, 
— ^that  is,  that  they,  or  some  one  or  more  of  them,  were 
untrue, — to  the  knowledge  of  Morse,,  and  that  he  made 
such  statements,  or  any  of  them,  to  induce  the  plaintiffs 
to  make  the  sale  of  their  goods.  If  Morse,  whom  it  is 
claimed  made  the  representations,  did  in  fact  make  them, 
in  form  and  substance  as  claimed  by  the  plaintiffs,  then 
it  must  further  appear  that  he  knew  at  the  time  that  the 
facts  were  contrary  to  his  statements.  If  he  believed  and 
liad  reason  to  believe  that  said  representati(ms  were  true, 
then  no  rescission  of  the  contract  can  be  had,  and  this 
action  cannot  be  maintained. 

"5.  It  is  the  theory  of  the  law  never  to  impute  fraud 
where  the  facts  and  circumstances  on  which  it  is  predi- 
cated mav  be  consistent  with  honestv  of  intention.  In  this 
case,  therefore,  if,  after  a  careful  consideration  of  all 
the  evidence,  you  can  reasonably  reconcile  it  with  the 
theory  of  the  defendant's  innocence  of  an  attempt  to 
defraud,  it  will  be  your  duty  to  adopt  that  theory  rather 
tlian  to  impute  to  him  an  intent  to  wrong  the  plaintiffs. 
Ii  is  only  when  the  acts  and  statements  shown  cannot 
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be  reconciled  with*  honesty  of  purpose  on  his  part  that 
you  should  impute  to  him  a  dishonest  purpose. 

"6.  To  constitute  fraud  in  the  purchase  of  goods  there 
must  be  an  intent  on  the  part  of  the  purchaser  to  cheat 
the  vendor,  or  do  some  act  the  necessary  result  of  which 
would  be  to  cheat  and  defraud  him.  If,  therefore,  you 
find,  from  the  evidence,  that  Morse  did  not  intend  by 
any  statement  made  by  him  to  the  plaintiffs  to  cheat 
or  defraud  them,  if  he  acted  in  good  faith,  believing  what 
he  said  to  be  true,  and  in  the  honest  conviction  that  the 
goods  purchased  could  and  would  be  paid  for  when  the 
credit  extended  had  expired,  from  the  source  represented, 
then  and  in  such  case  no  fraud  can  be  imputed  to  him^ 
and  you  must  find  for  the  defendants." 

It  is  the  settled  law  of  this  state  that  to  entitle  a  party 
to  relief  on  the  ground  of  false  representations  it  is  not 
necessary  for  him  to  allege  or  prove  that  the  party  mak- 
ing them  at  the  time  knew  they  were  false;  in  other 
words,  whether  the  defendant  acted  in  good  faith  or  not 
is  immaterial.  {Phillips  t\  Jom's,  12  Neb.  213;  Foley  v, 
Iloltryy  43  Neb.  133;  Hoock  v.  Bowman^  42  Neb.  80;  John- 
son V.  Qulick,  46  Neb.  817.)  Each  of  the  foregoing  para- 
graphs of  the  charge  of  the  court  was  erroneous  and 
violated  the  principle  asserted  in  the  foregoing  cases, 
inasmuch  as  the  plaintiffs'  right  to  recover  in  this  action 
was  made  to  depend  upon  the  question  whether  Morse 
made  the  representations  relied  upon  for  a  rescission 
of  the  sale  in  good  faith,  believing  them  at  the  time  to  be 
true.  The  right  to  rescind  in  no  manner  depended  upon 
the  proof  of  scienter.  The  rule  is  that  where  goods  are 
sold  upon  credit  obtained  by  material  fraudulent  rep- 
resentations of  the  vendee,  the  vendor  may  rescind  the 
sale  and  replevj'  the  goods  within  a  reasonable  time 
after  the  discovery  of  the  fraud.  (McKinm^y  v.  First  Nat 
Bank  of  Chudron,  36  Neb.  629;  Work  v.  Jacobs^  35  Neb. 
772;  Faricdl  v,  Kloman^  45  Neb.  424;  First  Nat.  Bank  of 
(liadrmi  t\  McKinncy,  47  Neb.  149.) 

These  instructions  are  conceded  to  be  erroneous  by 
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counsel  for  defendants,  but  it  is  argued  that  the  judg- 
ment should  not  be  reversed  on  account  of  the  vice  in 
the  charge,  for  the  jreason  that  there  was  a  complete 
failure  to  entablish  that  Mr.  Morse  made  any  misrepre- 
sentations to  plaintiffs,  or  to  Mr.  McConnell,  their  credit- 
man,  of  a  siuj^le  fact  or  condition  then  existing.  It  is  asr 
serted  that  the  statements  of  Mr.  Morse  were  not  of 
matters  of  fact,  but  were  the  mere  expressions  of  opinion 
in  regard  to  matters  wholly  in  the  future.  It  is  true 
some  of  the  representations  imputed  to  Mr.  Morse  should 
be  classe<l  as  mere  expressions  of  opinion  and  are  want- 
*  ing  in  the  essential  element  which  constitutes  a  fraud. 
But  there  is  evidence  tending  to  show  that  some  of  the 
false  representations  related  to  a  present  or  past  state 
of  facts  and  not  to  future  events  alone,  as  that  the  S.  P. 
Morse  &  Co.  was  a  legal,  existing  corporation,  and  that 
Mr.  Morse  had  arranged  with  Mr.  Oeighton  to  supply 
the  money  necessary  to  carry  on  the  venture.  That  Mr. 
Morse  so  represented  to  plaintiffs  is  a  legitimate  infer- 
ence drawn  from  the  evidence,  and  such  statements  were 
of  matters  material  to  the  contract.  There  being  suflB- 
cient  evidence  to  justify  the  rescinding  of  the  sale  and 
the  replevy  of  the  goods,  the  giving  of  the  instructions 
set  out  in  this  opinion  was  prejudicial  error,  for  which 
the  judgment  must  be  reversed  and  the  cause  remanded 
for  further  proceedings. 

Reversed  and  remanded. 


C.  P.  Jacobson  v.  Robert  Lynn. 

Filed  Mat  4, 1898.    No.  8005. 

■ 

1.  Trespass:  Acnoir  fob  Damages:  Vekux.    An  action  to  recover  dam- 

ages for  trespass  upon  real  estate  can  be  broughit  alone  in  the 
county  where  the  lands  are  situate. 

2.  Appeal:  Jubibdiction.    A  district  court  cannot  acquire  Jurisdiction 

of  a  cause  if  the  court  from  which  the  appeal  was  taken  had  no 
jurisdiction  of  the  subject-matter. 
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Error  from  the  district  court  of  Knox  county.  Tried 
below  before  Robinson,  J.    Reversed. 

J.  C.  Robinson,  for  plaint IflF  in  error. 

H.  F.  Bamhart  and  J.  H.  Berrynuin,  contra. 

NORVAL,  J. 

Robert  Lynn  brought  this  suit  before  a  justice  of  the 
peace  in  Knox  county  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  defendant's  cattle  tres- 
passing upon  plaintiff's  lands  described  as  being  situate  in 
Cedar  county.  The  defendant  appeared  before  the  justice 
and  objected  to  the  jurisdiction  of  the  court  over  the 
subject-matter  of  the  action,  which  objection  was  over- 
ruled, and  from  a  judgment  rendered  against  the  de- 
fendant in  the  sum  of  $35.75,  damages  and  costs,  he  prose- 
cuted an  appeal  to  the  district  court.  A  petition  was 
filed  therein  by  the  plaintiff  praying  judgment  in  the 
sum  of  |150,  for  damages  to  ceitain  described  real  estate 
in  Cedar  county.  The  defendant  moved  to  dismiss  for 
the  want  of  jurisdiction  of  the  justice  and  district  courts 
over  the  subject-matter,  which  motion  was  denied,  and 
an  exception  was  taken.  A  trial  was  had  before  a  jury, 
resulting  in  a  verdict  and  judgment  in  favor  of  plaintiff 
for  f  1,  and  to  reverse  which  the  defendant  prosecutes  a 
petition  in  error. 

The  sole  proposition  presented  for  consideration  is 
whether  either  the  justice  of  the  peace  or  the  district 
court  acquired  jurisdiction  over  the  subject  of  the  con- 
troversy. The  question  is  one  not  difficult  of  solution. 
Section  51  of  the  Code  of  Civil  Procedure  declares:  "All 
actions  to  recover  damages  for  any  trespass  upon  or 
any  injury  to  real  estate  shall  be  brought  only  in  the 
county  where  such  real  estate  is  situated,"  etc.  This 
language  is  so  plain,  direct,  and  unambiguous  as  not  to 
l^uire  judicial  interpretation.  The  command  of  the 
legislature  is  imperative  that  an  action  for  trespass  upon 
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lands  can  be  instituted  alone  in  the  county  where  they 
are  situate.  Such  an  action  is  not  transitory  in  its  na- 
ture, and  the  courts  of  one  county  have  no  jurisdiction 
to  hear,  try,  and  determine  a  suit  to  recover  damages 
to  real  estate  located  in  another  county.  If  this  is  not 
so,  the  statute  quoted  is  meaningless.  The  justice  of 
the  peace  had  no  jurisdiction  of  the  subject-matter  of 
this  suit,  and  the  district  court  acquired  none  by  reason 
of  the  appeal.  (Brondberg  v.  Babbott,  14  Neb.  517.)  The 
judgment  is  reversed  and  the  cause  dismissed. 

Reversed  and  dismissed. 


54  79«t        Dixon  National  Bank  et  al.  v.  Omaha  National 

6»    385 

Bank. 

Filed  May  4, 1898.    No.  8056. 

1.  GamlBhment:  Review  of  Proceedings.    Proceedings  in  garnish- 

ment after  judgment  are  reviewable  by  petition  in  error,  and  not' 
by  appeal. 

2.  Proceeding  in  Error:  Time.    A  proceeding  in  error  must  be  com- 

menced in  the  supreme  court  within  one  year  from  the  date  of  th« 
Judgment  or  final  order  sought  to  be  reviewed. 

Error  and  appeal  from  the  district  court  of  Douglas 
county.  Tried  below  before  Scott,  J.  Appellate  proceed- 
ings dismissed. 

Byron  G.  Burbank^  for  plaintiffs  in  error.^ 

Paul  Charlton^  contra. 

NORVAL,  J. 

This  was  a  proceeding  in  garnishment  after  judgment. 
From  an  order  of  the  district  court  sustaining  the  gar- 
nishment proceedings  on  behalf  of  the  Omaha  National 
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Bank  an  appeal  was  prosecuted  to  this  court  by  the 
garnishee,  Frank  E.  Moores,  and  the  intervenei*s,  the 
Dixon  National  Bank  of  Dixon,  Illinois,  the  Thompson 
National  Bank  of  Thompson,  Connecticut,  and  the  Mid- 
dleborough  National  Bank  of  Middleborough,  Massa- 
chusetts. Subsequently  said  garnishee  and  interveners 
filed  a  petition  in  error. 

The  order  of  the  court  below  which  is  now  assailed 
was  made  in  a  law  action,  and  cannot  be  reviewed  by 
appeal.  {Xdrafil'a  Loan  dt  Trust  Co.  v.  Lincoln  d  B,  H.  R. 
Co.  53  Neb-  246;  Xcbrasl'a  Wcsleyan  University  r.  Craig\H 
Estate^  54  Neb.  173;  Campbell  i\  Fanners  d  Merchants  Bank 
of  Elk  Creek,  49  Neb.  143.) 

The  petition  in  error  must  be  dismissed,  since  the 
same  was  filed  in  this  court  more  than  one  year  subse- 
quent to  the  making  of  the  order  sought  to  be  reviewed. 
{Rogers  v.  Redick,  10  Neb.  332;  Patterson  v.  Woodland,  28 
Neb.  250;  Clark  v.  Morgan,  21  Neb.  673;  CMpnw/ii  v. 
Allen,  33  Neb.  129;  Scarborough  v.  My  rick,  47  Neb.  794; 
Hansen  v.  Kinney,  46  Neb.  207;  Record  v.  Butters,  42  Neb. 
786.) 

Dismissed.* 


Peter  Farxey  v.  Hamilton  County. 

Filed  Mat  4, 1898.    No.  8953. 

1.  Petition  In  Error:  Parties.    It  is  a  firmly  established  rule  in  this 

state  that  all  the  parties  to  a  joint  judgment  must  be  made  panies 
to  a  petition  in  error,  as  plaintiffs  or  defendauta;  and  a  failure  in 
this  respect,  if  seasonably  urged,  is  sufficient  ground  for  the  dis- 
missal of  the  proceeding. 

2.  Joint  Judgment:  Findings.     A  judgment  otherwise  joint  in  form 

is  not  rendered  several  by  a  finding  as  to  which  of  the  defendants 
is  the  principal  debtor,  and  whicfh  are  the  sureties. 

S.  Petition  In  Error:  Parties:  Waiver  of  Defect.  The  mere  ac- 
ceptance of  service  of  briefs  by  a  defend  am  t  to  an  error  proceicflng 
is  van  a  waiver  of  the  objection  that  there  is  a  de-fecl:  of  parties. 
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Error  from  the  district  court  of  Hamilton  county. 
Tried  below  before  Sedgwick,  J.  Proceeding  in  error  dis- 
missed. 

Whitmore  d  Stanley  and  Matt  Miller,  for  plaintiff  in 
error. 

A.  W.  Agee,  contra. 

NORVAL,  J. 

This  suit  was  brought  by  the  county  of  Hamilton 
against  Peter  Farney  as  principal  and  forty-eight  others 
as  sureties  upon  the  official  bond  of  said  Farney  as  treas- 
urer of  said  county.  Upon  the  issues  joined  by  the 
pleadings  there  was  a  trial  to  a  jury,  which  resulted  in 
a  joint  verdict  against  all  the  defendants  in  the  sum  of 
f  1,128.89.  The  defendants  filed  a  joint  motion  for  a  new 
trial,  which  the  court  overruled,  and  on  May  4,  1896, 
judgment  was  rendered  upon  the  verdict,  in  form  joint 
against  all  the  defendants,  for  the  amount  so  found  by 
the  jury.  To  reverse  this  judgment  the  defendant  Peter 
Farney  alone  prosecuted  a  petition  in  error  to  this  court, 
he  being  the  only  plaintiff  in  error  named;  and  his  co- 
defendants  were  not  made  parties  to  the  proceeding  in 
this  court,  nor  are  their  names  mentioned  in  the  petition 
in  error.  On  March  11,  1898,  the  county  filed  a  motion 
to  dismiss  the  petition  in  error  on  the  ground  of  defect 
of  parties,  since  more  than  one  year  has  elapsed  after 
the  rendition  of  the  judgment,  and  none  of  the  co-defend- 
ants of  Farney  have  been  made  parties  in  this  court. 
The  motion  has  been  submitted  for  consideration. 

It  is  well  settled  that  to  obtain  a  review  of  a  joint 
judgment  by  petition  in  error  all  persons  shown  by  the 
record  to  be  substantially  interested  must  be  made  par- 
ties to  the  proceeding,  as  plaintiffs  or  defendants.  (Wolf 
i\  Murphy,  21  Neb.  472;  Hendrick^on  v.  Sullivan,  28  Neb. 
790;  Andres  v.  Kridler,  42  Neb.  784;  Polk  v.  Govell,  43  Neb. 
884;    Kuhl  v.  Pieixe  County,  44  Neb.  584.)    The  doctrine 
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just  stated  is  not  assailed  by  counsel  for  plaintiff  herein 
as  being  unsound,  but  it  is  argued  that  the  rule  cannot 
be  invoked  in  the  case  in  hand  for  reasons  which  will 
be  hereafter  stated. 

It  is  insisted  that  the  judgment  here  sought  to  be  re- 
viewed is  not  joint,  but  there  is  a  special  controversy 
between  the  county  and  Famey  in  which  the  other  de- 
fendants below  are  not  interested;  hence  it  is  unnec- 
essary to  bring  them  into  this  court.  This  argument  is 
based  upon  the  fact  that  the  trial  court  found  that  Far- 
ney  was  the  principal  debtor  and  that  his  co-defendants 
were  liable  as  sureties  merely,  and  it  was  there  deter- 
mined that  the  judgment  should  be  enforced  against  the 
principal  first,  and  in  the  event  the  amount  could  not 
be  collected  from  him,  then  from  the  sureties.  This  did 
not  constitute  separate  and  distinct  judgments,  one 
against  the  principal  debtor,  and  the  other  against  his 
sureties.  The  judgment  as  pronounced  is  joint  in 
form  and  legal  effect  against  all  the  defendants,  in 
favor  of  the  county,  with  an  adjudication  in  accord- 
ance with  the  provisions  of  section  511  of  the  Code 
of  Civil  Procedure,  determining  which  of  the  de- 
fendants is  the  principal  debtor  and  which  are  the  sure- 
ties. The  judgment  is  as  much  joint,  and  all  the  defend- 
ants will  be  affected  by  the  adjudication  in  the  appellate 
court  to  the  same  extent,  as  though  the  defendants  had 
all  been  principal  debtors,  and  the  trial  court  had  so 
found. 

It  is  urged  that  the  motion  should  not  be  sustained, 
because  Famey,  it  is  alleged,  has  deposited  with  the 
clerk  of  the  trial  court  f  1,500  as  a  protection  of  the  sure- 
ties in  case  the  judgment  should  be  affimied.  A  short 
and  complete  answer  to  this  is  that  there  is  no  com- 
petent evidence  that  the  alleged  deposit  was  ever  made. 
There  is  among  the  papers  in  the  case  a  document  pur- 
porting to  be  a  receipt  by  one  J.  B.  Cunningham,  clerk 
of  the  district  court,  for  |1,500;  but  it  is  in  no  manner 
authenticated  by  certificate  of  the  clerk  of  the  court 
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below  as  being  either  original  or  a  copy;  hence  such 
paper  cannot  be  considered.  We  must  not  be  under- 
stood as  intimating  that  a  deposit  of  the  amount  of  the 
judgment  by  Farney  would  give  him  the  right  to  prose- 
cute a  petition  in  error  without  bringing  before  this  court 
all  the  parties  to  the  judgment. 

It  is  also  insisted  that  the  county  has  waived  its  right 
to  obje<-t  to  a  hearing  on  the  merits  by  accepting  service 
of  the  briefs  of  the  opposing  party  without  then  raising 
the  point  that  there  was  a  defect  of  parties.  The  doc- 
trine has  been  more  than  once  asserted  that  the  submis- 
sion of  a  cause  on  the  merits  in  the  appellate  court, 
without  objection  that  all  the  parties  to  a  joint  judgment 
had  not  been  brought  in  by  the  petition  in  error,  is  a 
waiver  of  such  defect.  (Consaul  v.  Sheldon,  35  Neb.  247; 
Curtin  v.  Atkinsoriy  36  Neb.  110.)  But  in  no  case  has  this 
court  held  that  the  acceptance  of  service  of  briefs  is  a 
waiver  of  a  defect  of  parties.  It  certainly  could  not 
have  that  effect,  A  defendant  to  a  petition  in  error 
has  the  right  to  insist,  on  his  first  appearance  in  the  ap- 
pellate court,  before  the  final  submission  is  there  taken 
on  the  merits  of  the  cause,  that  all  parties  interested  in 
either  sustaining  or  reversing  the  judgment  brought  up 
for  review  must  be  made  parties  to  the  error  proceeding, 
either  as  plaintiffs  or  defendants.  It  follows  that  the 
motion  to  dismiss  must  be  sustained. 

Dismissed. 


Leopold  Jaeggi  et  al.  v.  George  W.  Galley  et  al. 

Filed  May  4, 1898.    No.  8028. 

1.  Conflicting  Evidence:  Review.    A  question  of  fact  determined  on 

conflicting  evidence  will  not  be  disturbed  upon  review. 

2.  Bulings   on   Evidence:   Assignments   of   Ebror.    An   assignment, 

"Errors  of  law  at  the  trial  excepted  to  at  the  time,"  is  insufficient 
In  a  petition  in  error  to  present  for  review  the  rulings  on  the  ad- 
mission or  exclusion  of  evidence. 
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<3.  Assignments  of  Error:  New  Trtal.  An  assignment  in  a  petition  in 
error  for  the  denial  of  a  motion  for  a  new  trial  is  bad,  which  fails 
to  specify  to  which  of  the  several  grounds  of  the  motion  the  as- 
signment  applies. 

Error  from  the  district  court  of  Platte  county.    Tried 
below  before  Marshall,  J.    Affirmed. 

McAllister  d  CorneliuSy  for  plaintiffs  in  error. 

Albert  &  Reeder,  catitra. 

NORVAL,  J. 

The  Columbus  Real  Estate  &  Improvement  Company 
is  a  corporation  organized  under  the  laws  of  this  state 
for  the  purpose  of  buying,  selling,  and  improving  real 
estate  in  Platte  county.  Its  capital  stock  consists  of 
292  shares  of  f  100  each.  Leopold  Jaeggi  and  Charles 
Reinke,  the  plaintiffs  herein,  are  stockholders  in  said 
corporation,  and  the  latter  is  a  creditor  thereof.  All  of 
the  defendants,  excepting  George  Lehman,  are  the  di- 
rectors of  the  corporation,  and  the  defendants  George 
W.  Galley  and  Ingevard  Sibbernsen  are,  respectively,  the 
president  and  secretary  thereof.  The  corporation  is  the 
owner  of  the  property  known  as  the  "Thurston  Hotel," 
being  lots  5  and  6,  in  block  59,  in  the  city  of  Columbus. 
On  June  4,  1894,  the  defendant  George  Lehman  made  a 
proposition  to  the  board  of  directors  to  purchase  said 
property  for  |19,000,  payable  as  follows:  f  11,000  in  the 
stock  of  the  corporation,  and  the  purchaser  to  assume  a 
mortgage  on  the  premises  for  f 8,000.  At  a  meeting  of 
the  stockholders  held  on  June  11  a  resolution  was 
adopted  by  them  on  a  majority  vote  to  sell  the  property 
to  Lehman  on  the  said  terms  proposed  by  him,  and  the 
board  of  directors,  at  a  meeting  subsequently  held,  rati- 
fied said  sale  and  ordered  the  president  and  secretary 
to  issue  a  deed  to  Lehman  for  said  lots  upon  his  surren- 
dering the  f  11,000  in  stock  and  assuming  the  mortgage 
aforesaid.  This  action  was  instituted  in  the  court  below 
to  enjoin  the  execution  and  delivery  of  the  deed  to  Leh- 
55 


802  NEBRASKA  REPORTS.  [Vol.  54 


Jaeggi  V.  Galley. 


man,  and  to  restrain  the  threatened  canceHation  of  f  11,- 
000  of  stock  about  to  be  received  from  him.  The  court 
below  decriH^d  that  Lehman  was  entitled  to  a  deed  to 
the  property,  but  restrained  the  board  of  direcrtors  from 
canceling  and  retiring  the  stock  of  the  corporation  re- 
ceived by  it  from  Lehman.  Plaintiffs  have  brought  the 
record  here  for  review. 

The  first  argument  is  that  the  evidence  is  insufficient 
to  sustain  the  finding  and  dei*ree.  Relief  was  sought 
upon  the  ground  that  a  conspiracy  was  entered  into  be- 
tween Lehman  and  certain  of  the  stockholders  and  di- 
rectors of  the  corporation  which  enabled  Lehman  to 
purchase  the  property  at  a  sum  much  less  than  its  value. 
It  is  true  that  the  stock  wais  turned  in  on  the  purchase 
at  par,  which  cost  Lehman  a  trifle  over  one-half  its  face 
value.  The  testimony,  however,  tends  to  show  that  while 
Lehman,  before  he  submitted  a  proposition  for  the  pur- 
chase of  the  premises,  had  been  informed  by  a  number 
of  the  stockholders  that  this  stock  c*ould  be  obtained  at 
fifty-five  cents  on  the  dollar,  he  acquired  no  option  on 
any  of  the  stock,  nor  did  he  contract  for  or  purchase  any 
portion  thereof  until  after  his  proposition  had  been  ac- 
cepted by  a  vote  of  the  stockholders  and  board  of  direct- 
ors. The  testimony  is  conflicting,  but  a  perusal  thereof 
satisfies  us  that  it  is  ample  to  sustain  the  finding  of  the 
trial  court  that  no  conspiracy  existed  with  respect  to 
the  purchase  of  the  property  in  controversy. 

It  is  insisted  in  the  brief  that  the  court  erred  in  exclud- 
ing the  testimony  of  the  witness  Sibbernsen  offered  by 
plaintiffs.  This  ruling  is  not  sufficiently  presented  for 
consideration  by  the  pc^tition  in  error.  The  errors  as- 
signed therein  are  as  follows: 

1.  The  judgment  is  contrary  to  the  evidence. 

2.  The  judgment  is  contrary  to  law. 

3.  Errors  of  law  at  the  trial  excepted  to  at  the  time. 

4.  The  judgment  should  have  been  for  the  plaintiffs. 

5.  The  court  eri*ed  in  overruling  plaintiffs'  motion  for 
a  new  trial. 
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The  first,  second,  and  fourth  assignments  manifestly 
do  not  present  for  consideration  alleged  errors  in  the 
admission  or  exclusion  of  evidence.  The  third  assign- 
ment is  insufficient  to  present  to  this  court  for  review  the 
rulings  on  the  exclusion  of  testimony.  {Fremont^  E.  & 
U.  V.  R.  Co.  V.  Root,  49  Neb.  900;  Imhoff  v.  RichardSy  48 
Neb.  590;  Houston  v.  City  of  Omaha,  44  Neb.  63;  Murphy 
V.  Gould,  40  Neb.  728;  Wanzer  v.  State,  41  Neb.  238.)  The 
fifth  assignment  is  too  indefinite  for  consideration,  since 
it  fails  to  specify  to  which  of  the  several  grounds  stated  in 
the  motion  for  a  new  trial  the  assignment  applies.  {Olaze 
V.  Parcel,  40  Neb.  732;  Wiseman  v.  Zieyler,  41  Neb.  886; 
Wax  V.  State,  43  Neb.  19;  City  of  Chadroti  v.  Clover,  43  Neb. 
732;  Pearce  v.  McKay,  45  Neb.  296;  Crniger  v.  Dodd,  45 
Neb.  36;  Moore  v.  Hubbard,  45  Neb.  612;  Sigler  v,  McCon- 
nell,  45  Neb.  598.) 

Plaintiffs  cannot  be  heard  to  complain  of  that  part 
of  the  finding  which  is  in  favor  of  Lehman  and  against 
the  board  of  directors  of  the  corporation.  {Burlington 
&  M.  R.  R.  Co.  V.  Martin,  47  Neb.  56.)    The  decree  is 

Affirmed. 


INDEX. 


▲tatmoLt.    Bee  Bsnxw,  84.    Btatutbs,  8. 

Aooounting.    See  Pabtkebship,  3. 

1.  One  who,  by  his  answer  to  a  petition  for  an  acoonnting, 
joins  issue  on  the  facts,  pleads  a  eounteivclaim,  aad  himself 
prays  an  accounting  of  all  the  transactions  cannot  after- 
wards be  heard  to  allege  that  the  petition  did  not  contain 
ayerments  sufficient  to  entitle  the  plaintiff  to  demand  an 
accounting.    Morris  v,  Haas STt 

t.  Certain  findings  in  an  accounting  between  partners  set  aside 
on  review  because  not  sustained  by  the  evidence.    Id, 

▲etlonfl.  See  Absionhents,  1.  Boin>B.  Corporations,  12.  In- 
junction, 4.  Insurance,  28.  Limitation  of  Actions. 
Mandaicub.    Parties.    Statutes,  8. 

1.  Upon  a  buyer's  breach  of  an  executory  contract  of  sale,  a 
cause  of  action  for  damages  arises  in  favor  of  the  seller. 
FtMke  V.  Allen 407 

8.  Injury  to  a  junior  mortgagee's  interest  in  chattels  may  be 
redressed  in  an  action  for  damages  grounded  on  the  facts, 
showing  the  wrong  and  resulting  injury.    Locke  v.  Shreck. .  475 

8.  One  holding  a  claim  against  individual  members  of  a  part- 
nership which  had  assumed  the  debt  may  recover  judgment 
in  a  suit  against  such  individuals  and  afterward  intervene 
in  an  action  to  dissolve  the  partnership,  and  have  the  judg- 
ment satisfied  out  of  the  firm's  assets.    Clark  v.  Hall 478 

4.  An  action  to  enforce  individual  liability  of  stockholders  of 
a  bank,  for  corporate  debts,  is  within  the  equity  jurisdiction 
of  the  court.    Oerrnan  Nat.  Bank  v.  Farmers  d  Merchants  Bank,  898 

8.  A  taxpayer  damaged  by  neglect  of  a  county  treasurer  who 
failed  to  furnish  a  correct  statement  of  taxes,  upon  request 
therefor,  may  maintain  against  the  officer  an  action  for  the 
damages  thus  sustained.    Johnson  r.  Finley 736 

▲dminlstration  of  Estates.    See  Executors  and  Administrators. 

Adn&issions.    See  Instructions,  1. 

▲dTerse  PomeMion. 

1.  Ordinarily,  one  who  has  been  in  the  actual,  open,  exclusive, 
adverse,  and  uninterrupted  possession  of  real  estate  for  ten 
years  thereby  acquires  absolute  title  to  the  same.  MeAfr 
Usier  v.  Beymer 847 

(805) 


806  INDEX. 

Adverse  Posseeeion — concluded. 

2.  To  entablish  title  to  real  estate  by  adverse  possession  there 
must  have  been  maintained,  by  the  party  asserting  title,  an 
actual,  continuous,  notorious,  adverse,  and  exclusive  posses- 
sion of  the  premises,  under  claim  of  ownership,  during  the 
statutory  period  of  ten  years.  Chi<*affOt  B.  d  Q,  B.  Co.  v. 
Schalkopf  448 

Affldavit. 

Validity  of  affidavit  executed  before  an  officer  not  permitted 
to  take  it.    Brotonell  v.  Fuller 5S7 

Agister's  Lien.    See  Bailment,  5. 

Alibi.    See  Criminal  Law,  1-3. 

Amendments.    See    Judgments,    1.    Limitation    of   Actions,    7. 
Pleading,  3,  4.    Statutes,  2-6. 

1.  Instruction  relating  to  the  measure  of  damaires  caused  bj 
trespassing  animals  held  erroneous  for  ambiguity.    Stewart 

V.  Demming •      f 

2.  Where  a  village  ordinance  provides  for  impounding  animals 
found  running  at  large,  and  fixes  certain  fees  which  must 
be  paid  before  the  animal* will  be  released,  no  lien  is  cre- 
ated for  any  fees  or  charges  not  included  within  those 
specified.    Martin  r.  FoUz Itt 

Answer.    See  Pleading,  10. 

Antenuptial  Contracts.    See  Dowxr. 

Appeal.    See  Review. 

Appeal  Bonds.    See  Review,  1,  76,  76. 

Appearance. 

Objections  to  jurisdiction  of  the  person,  not  appearing  on  the 
face  of  the  record,  may  be  raised  by  answer,  and  the  prose- 
cution of  appeal  or  error  is  not  a  waiver  of  such  jurisdio^ 
tional  defense.    Mayer  v.  Nelson • 4M 

Appraisement.    See  Executions,  2-5. 

Arguments.    See  Review,  69. 

Arraignment.    See  Criminal  Law,  4-6. 

Assets.    See  Trusts. 

Assignments.    See    Mortgages,    3-6.    Neoociable    Instruments, 
6-12. 

1.  It  is  proper  matter  of  defense  that  the  alleged  assignee  of 
the  claim  in  suit  is  not  the  owner  thereof  or  the  real  party 

in  interest.    Henley  v.  Evatis lit 

2.  A  non-negotiable  chose  in  action  in  the  hands  of  an  assignee 
thereof  is  subject  to  all  the  equities  between  the  original 
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parties  prior  to  the  assignment,  but  not  subject  to  equities 
of  which  he  had  no  notice,  existing  between  his  assignor 
and  a  third  person.    WiHiams  v,  Donnelly 193 

Assignments  of  Error.    See  New  Trial,  2.    Be  view,  2-12. 

Associations.    See  Estoppel,  3. 

Attachment.    See  Executions,  4,  5. 

1.  Upon  the  filing  of  a  proper  inventory  and  affidavit  an  officer 
who  seized  personalty  claimed  by  defendant  to  be  exu^mpt 
should  cause  it  to  be  appraised.    First  Kat.  Bank  of  XtHuh 

V.  Lancaster 467 

2.  Where  a  junior  mortgagee  is  without  actual  possession  of 
the  mortgaged  chattels  or  the  right  of  immediate  possession, 
an  officer,  under  writs  of  attachment,  may  lawfully  seize 
the  property  and  by  a  sale  in  gross  dispose  of  the  mort- 
gagor's reversionary  interest.    Locke  v.  Bhreck 472 

8.  Where  land  is  leased  for  a  share  of  the  crops,  the  landlord 
and  tenant  are  tenants  in  common  of  the  growing  crops 
and  the  interest  of  either  is  a  leviable  one.     Sims  v.  Jones.,  769 

Attorneys  at  Law. 

1.  The  rights  and  duties  of  counsel  employed  to  conduct  liti- 
gtition  considered  and  stated  in  the  opinion.     Chicago^  B.  d 

Q.  R.  Co.  V.  Kellogg ' 128 

2.  One  desiring  to  review  rulings  as  to  misconduct  of  counsel 
must  call  such  conduct  to  the  attention  of  the  trial  court  at 
the  time,  ask  protection  therefrom,  preserve  it  in  a  bill  of 
exceptions  with  rulings  and  exceptions,  and  present  the  rec- 
ord in  the  supreme  court  under  an  assignment  of  error.    Id. 

Auditor  of  Public  Accounts.    See  State  and  State  Officers. 

bailment.    See  Larcbnt,  1.    Sales,  9. 

1.  Where  a  contract  of  sale  is  silent  as  to  place  of  delivery, 
and  the  seller  delivers  the  goods  to  a  carrier,  consigned  to 
buyer,  the  carrier  is  the  bailee  of  the  person  to  whom,  and 
not  by  whom,  the  goods  are  consigned.  Neimeyer  Lumber 
Co.  V.  Burlington  d  M.  R.  R.  Co 322 

2.  One  bestowing  labor  and  skill  on  a  chattel  bailed  to  him 
for  that  purpose,  thereby  increasing  its  value,  has  a  lien 
thereon  superior  to  the  lien  of  a  prior  chattel  mortgage. 
Drummond  Carriage  Co.  v.  Mills 417 

3.  One  bestoveing  labor  and  skill  on  a  chattel  bailed  to  him 
for  that  purpose,  thereby  increasing  its  value,  may  retain 
it  until  his  reasonable  charges  are  paid.    Id. 

4.  Lien  for  repairing  a  buggy  lield  superior  to  a  chattel  mort- 
gage executed  before  the  repairs  were  made.    Id ,  418 

^.  Kules  relating  to  agisters'  liens  held  inapplicable  to  a  lien 
in  favor  of  one  who  repairs  a  chattel  bailed  to  him  for  that 
purpose.     Id 423 
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Banks  and  Banking.    See  Corporations,  0.    Trusts.    Usury. 

1.  A  bank  occiipyingf  a  room  leased  by  it  from  its  debtor  held, 
under  facts  stated,  not  entitled  to  apply  the  rent  on  the 
debt.    Isenedict  v.  Citizens  Bank  of  PlatUmouth Hi 

2.  Liability  of  a  bank  for  failure  to  collect  a  draft  sent  to  it 
for  collection,  where  it  failed  to  perform  its  duties  in  good 
faith.    Dern  c.  Kell4)gg 561 

3.  Evidence  as  to  damages  for  failure  of  a  bank  to  collect  a 
draft  sent  to  it  for  collection,  where  it  failed  to  perform  its 
duties  in  good  faith,  neglected  to  communicate  with  the 
drawer,  and  took  all  the  property  of  drawee  to  secure  its 
own  claims  and  those  of  others.    Id. 

4.  In  an  action  to  enforce  indi\'idual  liability  of  stockholders 
of  a  bank,  for  corporate  debts,  the  bank  is  a  proper,  though 
unnecessary,  party.  German  Nat.  Bank  v.  Farmers  d  Mir- 
chants  Bank 59& 

6.  The  amount  due  from  a  corporation  must  be  ascertained 
by  a  court's  finding  and  judgment  before  creditors  can  en- 
force against  individual  stockholders  a  liability  created  by 
section  4,  article  11,  of  the  constitution  (Miscellaneous 
Corporations),  and  this  rule  applies  to  liability  of  stock- 
holders of  a  bank  under  section  7  of  said  article.    Id. 

Bastardy. 

In  a  prosecution  for  bastardy  the  amount  defendant,  upon 
conviction,  shall  be  required  to  pay  is  to  some  extent  within 
the  discretion  of  the  trial  court,  and  its  judgment  will  not 
be  held  excessive  upon  review,  in  absence  of  an  abuse  of 
discretion.     Wurdeman  v.  Schultz 404 

B«neliciaries.    See  Trusts. 

Bill  of  Exceptiona.    See  Review,  13-17. 

1.  Authority  of  a  clerk  of  the  district  court  to  settle  a  bill  of 
exceptions  may  be  exercised  by  his  deputy.     Brottneil  «. 
Fuller  iSe- 

t.  On  motion  to  quash  a  bill  of  exceptions  the  supreme  court 
may  receive  independent  evidence.    Id 58T 

8.  Objection  to  a  bill  of  exceptions  because  it  was  not  pre- 
sented for  examination  and  amendment  in  the  statutory 
period,  made  for  the  first  time  in  the  appellate  court  nearly 
two  years  after  filing  transcript,  and  after  service  of  briefs, 
upon  the  merits,  by  the  party  seeking  the  reversal,  comes 
too  late.    Saunders  v.  Bates SOD- 

4.  Necessity  of  notice  of  presenting  a  bill  of  exceptions  for 
allowance.    Brownell  v.  Fuller 587 

6.  That  defendant  in  error  held  a  proposed  bill  of  exceptions 
longer  than  the  law  permitted  did  not  excuse  a  subsequent 
default  by  plaintiff  in  error.  Supreme  Tent  of  the  Knights 
of  Maccahers  v.  Kreig 588- 
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ib  Asflniniiigrt  ^^t  not  deciding^,  that  the  absence  from  the 
county  of  both  trial  judge  and  clerk  during  the  period 
within  which  a  proposed  bill  of  exceptions  should  have 
been  presented  for  settlement  excused  a  failure  to  have 
it  settled  within  that  time,  still  the  statutory  time  began 
to  run,  under  that  assumption,  from  the  time  of  the  judge's 
return,  and  he  was  not  authorized  to  allow  the  bill  when  it 
was  not  presented  for  more  than  ten  days  after  his  return. 
Id. 

T.  Defendant  in  error  did  not  waive  his  right  to  moTC  to  quash 
the  bill  by  appearing  before  the  trial  judge  merely  to  object 
to  its  allowance,  nor  by  failing  to  file  the  motion  until  after 
the  time  had  expired  within  which  the  plaintiff  in  error  was 
required  to  file  his  briefs  to  the  merits,  such  briefs  not  hay- 
ing been  filed.    Id 69^ 

Bill  of  Lading.    Bee  Sai.es,  6. 

Bills  and  B'otes.    See  Negotiabls  Instruments. 

Bona  Fide  Purchaser.  See  Fbauduxjent  Conveyances,  0.  Mort- 
gages, 6.    Nbgotiabub  Instruments,  2. 

Bonds.  See  Counties,  4.  Euections.  Injunction,  8,  8.  Munici- 
pal Corporations,  3.  Review,  1,  75,  76. 
On  a  contract  between  a  county  and  a  person  contracting  with 
it  for  the  erection  of  a  court  house,  he  and  the  sureties  on 
his  bond,  in  a  suit  by  one  who*  has  not  been  paid  for  fur- 
nishing material,  may  be  held  liable  under  a  provision  im- 
posing on  the  contractor  the  duty  of  paying  for  the  ma- 
terials used.    Pickle  Marble  d  Ch-anite  Oo.  v,  McClay 6C1 

Books  of  Account.    See  Evidence,  1,  2. 

Briefs.    See  Beview,  6,  18-20. 

Effect  of  acceptance  of  service.    Parney  v,  Hamilton  Oounty. . . .  707 

Building  and  Loan  Associations. 

Evidence  held  to  sustain  a  finding  for  plaintiff  in  an  action 
against  a  building  and  loan  association  to  recover  a  balance 
due  on  a  mortgage.  Oontinental  Building  &  Loan  Ass^n  v» 
Aulgur Ill 

Borden  of  Proof.  See  Criminal  Law,  7,  8.  Fraudulent  Con- 
veyances, 7,  9.  Husband  and  Wife,  6,  7,  9.  Partnebt 
SHIP,  2.    Street  Railways,  4. 

Garriers.  See  Negligence,  1.  Sales,  3-5.  Street  Railways. 
1.  A  railroad  company  which  issues  a  through  ticket,  and  so 
csontracts  to  carry  a  passenger  beyond  its  own  terminus, 
constitutes  the  connecting  carrier  its  agent  for  the  pur- 
.  pose  of  performing  the  contract,  and  is  liable  for  the  neg> 
ligence  of  such  connecting  carrier.  Omaha  d  R,  7.  R.  OOm 
«.  Grow 748 
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t.  By  accepting?  a  drovep'd  free  pass  a  shipper  of  Hre  stock ' 
does  not  become  the  servant  of  the  railroad  company,  and 
is  not  within  the  fellow-servant  rule.    Id. 

8.  A  shipper  traveling  on  a  drover's  free  pass  and  caring  for 
his  live  stock  in  transit  does  not  assume  the  risk  of  the 
carrier's  negligence,  but  only  the  dangers  resulting  from 
his  peculiar  duties  while  the  railroad  is  being  carefully 
operated.    Id. 

4.  A  shipper  who  cares  for  his  live  stock  in  transit  and  travels 
on  a  drovesr's  free  pass  assumes  such  risks  and  inconven- 
iences as  necessarily  attend  upon  caring  for  such  stock,  and, 
modified  accordingly,  the  liability  of  the  railroad  company 
for  negligently  injuring  him  is  that  of  a  common  carrier 
for  hire.    Id. 

Chattel  Mortgages.    See  Replevin  7,    Tro\'er  and  Ck>NTEKsiON, 
3,4. 

Oonveyanoe  to  Relative. 

1.  Where  a  chattel  mortgage  securing  to  a  relative  of  mort- 
gagor the  latter*s  matured  debt,  and  depriving  his  other 
creditors  of  their  just  dues,  is  assailed  as  fraudulent,  per- 
sons claiming  rights  under  the  mortgage  must  show  the 
bona  fides  of  the  transaction.    Hefflei/  v.  Hunger 774 

2.  Evidence  held  to  sustain  a  finding  that  a  mortgage  in  favor 
of  mortgagor's  relative  was  fraudulent  as  to  creditors.    Id, 

Execution  and  Delivery. 

3.  A  chattel  mortgage  remaining  in  possession  of  mortgagor 
without  actual  delivery  may  create  a  valid  lien  where  the 
parties  intend  it  shall  have  that  effect;  but  such  intention 
will  not  be  presumed,  and  a  finding  on  conflicting  evidence 
that  no  lien  was  created   will  not  be  disturbed.     Western 

AHfturance  Co.  v.  Kilpatrick -x '. 241 

British-American  Assurance  Co.  v.  Kilpatrick 241 

4.  An  undated  instrument  signed  by  grantor  and  taken  by 
grantee  for  retention  until  he  is  notified  by  grantor  of  a 
contingency,  after  which  the  instrument  is  to  be  filed,  does 
not  become  a  completed  chattel  mortgage  until  the  grantor 
takes  the  action  contemplated  by  the  agreement.  Midland 
State  Bank  v.  Kilpatrick-Koch  Dry  Goods  Co 410 

Liens.    Rights  of  Bailee  Making  Repairs. 
6.  The  lien  of  a  chattel  mortgage  on  a  stock  of  merchandise 
attaches  to  the  articles  in  stock  at  the  time  the  mortgage 
is  executed,  but  generally  does  not  attach  to  future  addi- 
tions to  the  stock.    Id 411 

6.  A  junior  mortgagee  has  an  interest  in  the  mortgaged  prop- 
erty which  the  law  will  protect  in  an  appropriate  action. 
Locke  V.  Shreck 478 

T  One  bestowing  labor  and  skill  on  a  chattel  bailed  to  him  for 
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that  purpose,  thereby  increasing^  its  Talue,  has  a  lisii 
thereon  superior  to  the  lien  of  a  prior  chattel  mortg^age. 
Drummond  Carriage  Co,  v.  Mills 417 

••  Lien  for  repairing  a  buggy  held  superior  to  a  chattel  mort- 
gage executed  before  the  repairs  were  made.    Id 418 

Parol  Relectae, 
0.  Where  the  evidence  in  an  action  on  a  policy  tended  to  show 
that  release  of  a  mortgage  on  the  insured  chattels  had  been 
expressed  by  parol  before  the  fire,  an  instruction  to  the  jury 
to  find  for  insurer  as  to  such  property  because  of  a  pro- 
vision in  the  policy  rendering  it  void  if  the  property  bo- 
came  incumbered,  held  erroneous.    Johanaen  v.  Home  Fire 

Int.  Oo. Mi 

Possession  by  Mortgagor,    Sales, 

10.  A  chattel  mortgage  providing  that  mortgagor  may  remaia 
in  possession  and  "sell  any  of  the  stock  in  trade  in  the 
regular  course  of  business,"  but  containing  no  provisi<m 
for  applying  the  proceeds  to  payment  of  the  mortgage 
debt,  held  fraudulent  as  to  mortgagor's  creditors.  Buckstaff 
Bros.  Mfg,  Co,  v:  Snyder 540 

11.  Where  mortgagor  remains  in  possession  and  sells  mort- 
gaged goods  in  the  usual  course  of  business  pursuant  to  an 
agreement  to  apply  the  proceeds  upon  the  debt  secured,  the 
court  should  not  pronounce  the  transaction  fraudulent  as  • 
matter  of  law,  and  in  such  a  case  it  is  prejudicial  error  to 
withdraw  from  the  jury  the  question  of  fraud.  Lepin  «• 
Coon 464 

12.  The  intent  with  which  a  mortgagor  is  permitted  to  sell 
mortgaged  goods,  where  it  does  not  appear  on  the  face  of 
the  mortgage,  is  a  question  for  the  jury.    Id. 

Title, 
18.  Mortgagor  retains  title  to  the  chattels  until  foreclosure  of 
the  mortgage.    Drummond  Carriage  Oo.  v.  If il<i.  •••.•••••••  418 

Choee  in-  Action.    See  Assign ments,  2, 

City  Attorney.    See  Offioe  and  Otfioebs. 

City  Engineer.    See  Officb  and  Officebs. 

ClYil  Service.    See  Mxtnicipal  CoBPoaATiONS,  6-ll«« 

Clerk  of  Court. 

Authority  of  a  clerk  of  the  district  court  to  settle  a  bill  of  ex- 
ceptions may  be  exercised  by  his  deputy.    Brownell  v,  FuUer^  i% 

OeUateral  Secnrity.    See  Plbdobs.    Pbinoipal  akd  Subbtt,  8^ 

Oomnercial  Agendee.    See  Salxs,  80. 

Oemmon  Carriers.    See  Gabrtebs.    Strevt  Razlwati. 

ChMBpoimding  Felony.    See  Contracts,  8. 
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ComproxniM  and  Settlement.    See  Cbimuval  Cohvebsatioh. 

Conditional  Sales.    See  Sales,  9-12. 

Confirmation.    See  Executions,  7-15. 

Constitutional  Law.    See  Corporations,  7.    Municipal  Corpoba* 
T10N8,  12.    Statutes. 

1.  Taxation  in  aid  of  internal  improvements  such  as  irrigatini^ 
canals  or  ditches  does  not  involve  the  taking  of  property 
for  private  use,  or  without  due  process  of  law.    Cummin ff9 

vl  Hyatt M 

2.  The  constitutional  provision  that  **the  right  to  be  heard  in 
all  civil  cases  in  the  court  of  last  resort  by  appeal,  error, 
or  otherwise,"  does  not  prevent  the  supreme  court  from 
prescribing'  such  reasonable  rules  as  are  deemed  essential 
to  the  prompt  and  orderly  disposition  of  causes  for  review, 
nor  is  the  refusal  to  permit  oral  arguments  violative  of  the 
constitution.    Hchmidt  v.  Boyle 387 

S.  Property  is  not  taken  for  a  public  use  without  due  process 
'  of  law  when  an  opportunity  is  afforded  the  owner  to  have 
his  damages  ascertained  by  adequate  and  appropriate  ju* 
dicial  proceedings,  and  provision  is  made  for  the  payment 
of  the  amount  thereof  prior  to  the  time  the  property  is 
taken.    Hmcard  v.  Board  of  SuiyerviHors 443 

4.  Section  4,  article  11,  of  the  constitution  (Miscellaneous  Cor^ 
porations),  by  fixing  the  liability  of  stockholders,  limits 
such  liability,  and  it  is  not  within  the  power  of  the 'legis- 
lature to  extend  it.     Van  Pelt  v,  Gardner 702 

Construction.    See  Constitutional  Law,  4.    Contracts,  7. 

Constructive  Service.     See  Mortgages,  14. 

Contempt.    See  Justice  of  the  Peace,  7. 

1.  In  a  proceeding  for  contempt  the  affidavit  is  jurisdictional. 
Herdman  r.  State 626 

2.  In  an  affidavit  for  contempt  affiant  must  allege  on  personal 
knowledge  the  act  of  which  complaint  is  made,  statements 
made  on  information  and  belief  being  insufficient.    Id, 

8.  An  affidavit  charging  one  with  contempt  must  state  the  acts 
with  as  much  certainty  as  is  required  in  an  information 
charging  a  crime.    Id. 

4.  Kules  of  strict  construction  applicable  in  criminal  cases  gov- 
ern proceedings  for  contempt.    Id. 

Continnance. 

To  review  denial  of  a  continuance  it  is  necessary  to  take  an 
exception  to  the  ruling  in  the  trial  court.  Staples  v.  Arling- 
ton State  Bank 760 
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Ooatraets.    See  CAinirEBS,  1.    Dowkb.    Ouasantt.    Husband  Ain> 
Wife.    iNstTiANCE.    Negotiable  Instbuments.    Refobma- 

TION  OF  IN8TBUMENT8.     SaJLES.     VBNDOB  AND  VeNDEE. 

Evidence  of  Execution, 
1.  lu  an  action  by  the  owner  of  a  lot  to  recover  from  his  lessee 
a  sum  paid  by  lessor  to  the  owner  of  an  abutting  lot  for 
erecting  a  party  wall  used  by  lessee,  evidence  held  to  sustain 
a  finding  that  plaintiff  and  defendant  entered  into  the  con- 
tract pleaded  as  a  defense.    Smith  v,  Kennard 524 

Compounding  Felony,    Public  Policy. 
t.  A  contract,  the  consideration  of  which,  in  whole  or  in  part, 
is  the  compounding  of  a  felony  or  the  stifling  of  a  criminal 
prosecution,  is  contrary  to  public  policy,  illegal,  and  void. 
McCormick  Harvesting  Machine  Co,  v,  MiUer M4 

Limitation  of  Action,    Public  Policy, 
8.  A  provision  in  a  contract  limiting  the  time  for  bringing  suit 
thereon  to  a  period  different  from  that  fixed  by  statute  is 
against  public  policy  and  not  enforceable.    MUler  v.  State 
Ins,  Co ISl 

Ratification. 
4.  The  payment  of  money  on  an  agreement  to  compound  a 
felony  cannot  be  considered  as  a  ratification,  since  the  con- 
tract was  illegal   and   void   and  incapable  of  ratification. 
McCormick  Harvesting  Machine  Co.  v.  Miller • 644 

Duress, 
8.  Contracts  made  under  fear  of  unlawful  arrest,  and  not  those 
executed   under    threat   of   lawful    imprisonment^   can   be 
avoided  on  the  ground  of  duress.    Id, 

Interpretation  and  Enforcement, 
6.  The  interpretation  of  a  w^ritten  contract  is  for  the  court 
and  not  for  the  jury,  when  it  is  capable  of  being  construed 
by  its  terms,  alone,  unaided  by  extrinsic  facts.     Western  Mfg, 
Co,  V.  Rogers 456 

T.  Where  a  written  contract  is  the  basis  of  an  action  and 
neither  party  asks  for  a  reformation  thereof,  it  is  the  duty 
of  the  court  to  ascertain  its  meaning  and  enforce  it  accord- 
ingly.   Clark  V.  Hall 479 

Rights  of  Third  Persons. 
8.  In  a  contract  between  a  county  and  a  person  contracting 
with  it  for  the  erection  of  a  court  house,  a  provision  impos- 
ing on  the  contractor  the  duty  of  paying  for  materials  used 
in  the  building  is  valid;  and  one  who  furnished  material 
may  maintain  an  action  on  the  contractor's  bond  given  to 
secure  performance  of  the  contract.  Pickle  Marble  d  Granite 
Co.  V,  McClay 661 

f.  One  not  a  party  to  a  contractor's  bond  may  maintain  an  ac- 
tion thereon,  where  such  bond  was  executed  for  his  benefit. 
Id 663 


S14  INDEX. 

Contribution.    See  Corporations,  11. 

Conversion.    See  Trovieb  and  Conversion. 

ConveyanceB.    See  Chattel  Mortgages.     Fraudulent  Contst- 
ANCEs.    Mortgages.    Sales.    Vendor  and  Vxndeb. 

Corporations.     See  Judgments,  5.    Usury. 

Borrotced  Money. 
1.  Where  money  is  borrowed   by  stockholders  of  a  corpora- 
tion for  its  benefit,  and  actually  used  in  its  business,  the 
corporation   is   leg'ally    liable    for   the   repayment   of   such 
money.    IStough  v,  Ponca  Mill  Co 500 

Insolvency.    Asnets. 
8.  The  assets  of  an  insolvent  corporation  constitute  a  trust 
fund  in  the  hands  of  its  directors  to  be  used  by  them  in 
payings  corporate  debts.     Id, 

lAability  of  Stockholders.    Enforcement. 

8.  Outline  of  general  relief  to  be  afforded  in  an  action  to  en- 
force individual  liability  of  stockholders,  for  corporate 
debts.    German  Nat,  Bank  v.  Farmers  d  Merchants  Bank 593 

4.  An  action  to  enforce  individual  liability  of  stockholders,  for 
corporate  debts,  should  be  for  the  benefit  of  all  the  creditors 
of  the  corporation.    Id, 

6.  In  an  action  to  enforce  individual  liability  of  stockholders, 
for  corporate  debts,  the  corporation  is  not  a  necessary 
party.    Tan  Pelt  v.  Gardner ',  701 

6.  Petition  to  enforce  individual  liability  of  stockholders,  for 
corporate  debts,  held  to  allege  that  the  amount  due  the 
creditor  from  the  corporation  had  been  ascertained  and 
that  the  corporate  property  had  been  exhausted.  Qtn'man 
Nat.  Bank  v.  Farmers  d  Merchants  Bank 591 

T.  The  amount  due  from  a  corporation  must  be  ascertained 
by  a  court's  finding  and  judgment  before  creditors  can  en- 
force against  individual  stockholders  a  liability  created  by 
section  4,  article  11,  of  the  constitution  (Miscellaneous  Cor- 
porations), and  this  rule  applies  to  liability  of  stockholders 
of  a  bank  under  section  7  of  said  article.    Id. 

••  A  provision  in  the  charter  of  a  corporation  providing  that 
the  private  property  of  a  stockholder  shall  not  be  liable  foi* 
the  debts  of  the  corporation  is  void,  in  so  far  as  it  attempts 
to  exempt  the  stockholder  from  liability — ^for  his  unpaid 
stock  subscription — for  the  payment  of  corporate  debts. 
Van  Pelt  v,  Gardner 70i 

9.  The  liability  of  a  stock  subscriber,  for  corporate  debts,  ex- 
cept he  be  a  stock  subscriber  of  a  banking  corporation,  is 
limited  to  the  amount  of  his  unpaid  stock  subscription.     Id. 

10.  Section    4,    article    11,    of    the    constitution    (Miscellaneous 
Corporations),  not  only   determines  what  the  liability  of 
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a  stockholder  in  a  corporation,  for  the  corporate  debts 
thereof,  shall  be,  but  it  limits  this  liability,  and  it  is  not 
within  the  power  of  the  legislature  to  extend  it.    Id. 

U.  As  between  the  stock  subscribers  and  the  creditors  of  a 
eofporation,  each  stock  subscriber  is  liable  to  the  extent 
of  his  unpaid  stock  subscription;  and  as  between  thera- 
■elTCS,  each  stock  subscriber  is  liable  for  his  proportionate 
share  of  the  corporate  debts,  and  one  stock  subscriber  who 
has  been  compelled  to  pay  more  than  his  proportionate 
share  may  sue  his  co-sub€u:ribers  for  contribution.    Id. 

18.  One  creditor  of  a  corporation  cannot  maintain  an  action 
in  his  own  name  and  for  his  own  benefit  against  the  debtor 
stock  subscribers  of  a  corporation;  but,  to  subject  unpaid 
stock  subscriptions  to  the  payment  of  corporate  debts,  all 
debtor  stock  subscribers  and  all  creditors  of  the  corpora- 
tion should  be  made  parties,  and  a  receiver  appointed.    Id» 

18.  Within  the  meaning  of  section  4,  article  11,  of  the  constitu- 
tion (Miscellaneous  Corporations),  fixing  liability  of  stock- 
.  .  holders,  the  exact  amount  justly  due  has  been  ascertained 
when  the  creditor*s  claim  against  the  corporation  has  been 
reduced  to  judgment;  and  the  corporate  property  has  been 
exhausted  when  execution  issued  on  such  judgment  has 
been  duly  returned  unsatisfied.    Id 701 

14.  In  an  action  to  enforce  individual  liability  of  stockholders, 
for  corporate  debts,  the  decree  should  not  be  a  joint  one 
against  all  subscribers  for  the  amount  of  the  corporate 
debts,  but  a  several  judgment  against  each  subscriber  for 
the  amount  of  his  unpaid  subscription.    Id 708 

15.  In  an  action  to  enforce  individual  liability  of  stockholders, 
for  corporate  debts,  the  decree  should  provide  for  an  execu- 
tion against  each  subscriber  for  his  proportionate  share  of 
the  corporate  debts,  interest,  and  costs,  and  if  any  execu- 
tion should  not  be  collected  in  full,  then  for  the  issuance, 
upon  order  of  the  court,  of  additional  executions  from  time 
to  time  against  each  solvent  subscriber  for  his  proportion- 
ate share  of  the  corporate  debt  remaining  unpaid.    Id. 

1<J.  Section  2  of  an  act  passed  February  18,  1873,  entitled 
"Homestead  Associations,"  being  section  146,  chapt*»r  16, 
Compiled  Statutes,  was  repealed  by  section  4,  article  11,  of 
the  constitution  (Miscellaneous  Corporations),  fixing  lia-^ 
bility  of  stockholders.    Id. 

Mortgages.  Ultra  Vires. 
17.  Where  a  corporation  borrows  money  and  executes  a  mort- 
gage on  its  real  estate  to  secure  the  payment  thereof,  a 
third  person  cannot  assail  the  transaction  on  the  ground 
of  ultra  vires.  BeeU  v.  North  Nebraska  Fair  d  Priring  Park 
As8*n   ' 226 
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18.  A  mortage  executed  by  an  insolvent  corporation  to  a  third 
person  to  secure  a  debt,  for  the  payment  of  which  one  of 
its  oflRcers  or  directors  is  personally  bound,  is  illegal  and 
void.    Stough  r.  Ptmca  Mill  Co MO 

19.  A  mortgage  executed  by  an  insolvent  corporation  to  secure 
a  debt  due  from  it  to  one  of  its  officers  or  directors  is  illegal 

and  void.    Id. 

Subscription  for  Stock. 

20.  Evidence  held  to  sustain  a  finding  for  defendant  in  an  ac- 
tion on  a  subscription  for  stock.  Oretna  State  Sank  «. 
arabow    *4t 

Costs.    See  Injunction,  3. 

Counsel.    See  Attorneys  at  Law. 

Counter-claim.    See  Negotiable  Instruments,  15. 

Counties.    See  Drainage.    Taxation.    Trusts,  6,  7. 

Appeal  from  County  Board. 
1*  Procedure  on  appeal  from  an  order  of  a  county  board  in 
passing  upon  a  claim  against  the  county.    Box  Butte  County 

V,  Noleman 839 

Fiscal  Year. 
8.  The  words  "fiscal  year,"  as  employed  in  section  20,  chapter 
28,  Compiled  Statutes,  mean  the  fiscal  year  during  which 
taxes  are  collected,  and  not  the  year  in  which  they  were 
levied.    Sfate  v.  Cornell ;  647 

3.  The  fiscal  year  of  a  county  is  the  calendar  year.    Id, 

Funding  Bonds,    Election, 

4.  Under  section  134,  article  1,  chapt«r  18,  Compiled  Statutes, 
a  majority  of  all  the  votes  cast  at  the  election  is  sufficient 
for  the  adoption  of  a  proposition  to  issue  county  funding 
bonds,  where,  by  their  issuance,  the  amount  of  the  county 
indebtedness  is  not  increased,  and  the  rate  of  interest  is  re- 
duced.   Id 78 

5.  An  instruction  which  withdrew  from  a  jury  the  considera- 
tion of  the  necessity  of  employing  brokers  to  refund  county 
bonds,  because  in  the  contract,  for  the  performance  of 
which  the  recovery  was  sought  against  the  county,  its  com- 
missioners had  assumed  to  determine  the  existence  of  such 
necessity,  held  erroneous.    Lancaster  County  v.  Oreen 99 

Funds, 
f.  A  county  board  cannot  be  compelled  to  provide,  through  |i 
use  of  the  county  general  fund,  for  the  payment  of  a  vmr- 
rant  which,  upon  its  face,  requires  that  payment  thereof, 
when  made,  shall  be  charged  to  a  certain  designated  ditch 
fund.    Hall  v.  State 280 

Powers  of  County  Board. 
7.  A  county  board,  in  addition   to  the  powers  conferred  by 
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statute,  has  such  other  powers  as  are  necessary  to  carry 
into  effect  the  powers  granted.     Lanoaater  County  v.  Green, .     98 

••  The  word  "necessary"  as  applied  to  implied  powers  of 
county  boards  means  no  more  than  the  exercise  of  such 
powers  are  as  reasonably  required  by  the  exigencies  of  each 
case  as  it  arises.    Id, 

Tcutation. 

9,  Under  township  organization  a  county  may  assess  property 
for  county  purposes  and  a  township  may  assess  it  for  town- 
ship purposes,  though  the  aggregate  of  the  taxes  thus  as- 
sessed exceeds  15  mills  on  the  dollar.  Chicago^  B,  d  Q.  R, 
Co,  v.  Klein ;..  781 

10.  County  authorities,  except  for  the  special  reasons  men- 
tioned in  section  5,  article  9,  of  the  constitution,  cannot 
assess  taxes  for  county  purposes  in  excess  of  15  mills  on 
the  dollar.    Id, 

Treasurer's  Fees. 

11.  Chapter  52,  Session  Laws  of  1893,  takes  from  a  county  the 
right  to  maintain  an  action  against  its  treasurer  to  recover 
illegal  fees  retained  by  hira  pursuant  to  a  settlement  with 
the  county  board,  but  does  not  satisfy  or  vacate  a  judgment 
already  obtained  against  him  by  the  county  for  the  illegal 
fees  thus  retained.    Kearney  County  v,  Taylor 542 

12.  The  auditor  of  public  accounts  is  powerless  to  draw  a  wair- 
rant  upon  the  treasury  for  commissions  due  a  county  treas- 
urer upon  moneys  collected  by  him  for  the  state  and  paid 
into  the  treasurj',  unless  a  speciiic  appropriation  has  been 
made  for  that  purpose  by  the  legislature.     State  v,  Cornell..  648 

^nnty  Board.    See  Counties.    Highways,  2. 

County  Superintendent.    See  Schools  and  School  Districts. 

County  Treasurers.    See  Counties,  11,  12.    Damages,  4.    Taxa- 
tion, 3,  4.    Trusts,  6,  7. 

Courts. 

1.  Litigants  cannot  trifle  with  the  court,  but  must  act  with 
candor  and  in  good  faith.     (Hlheri  v.  Marroto 80 

2.  A  judge,  to  be  "interested"  within  the  meaning  of  section 
37,  chapter  19,  Compiled  Statutes,  and  therefore  disqualified, 
must  be  pecuniarily  interested,  or  his  interest  in  the  liti- 
gation must  be  such  that  he  will  gain  or  lose  something  by 
the  result.    Chicago,  B.  &  Q,  R,  Co,  v,  Kellogg 138 

<«  A  judge  who  presided  at  the  trial  of  an  action  and  ren- 
dered judgment  therein  is  not,  from  that  fact,  interested 
and  disqualified,  under  the  statutes  (Compiled  Statutes, 
ch.  19,  sec.  37),  to  hear  another  suit  to  vacate  such  judg- 
ment. Id, 
56 
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4.  A  judicial  officer  acting  within  his  jurisdiction  in  a  judicial 
capacity  is  not  liable  in  damages  for  his  acts.  Kelscy  v. 
Klabunde 760 

Covenants.    See  Vendob  and  Vendee,  2. 

Coverture.    See  Husband  ahd  Wife. 

Creditors'  Bill.    See  Judgments,  5.    Mobtoaoes,  1.  2. 

In  a  suit  to  subject  realty  claimed  by  a  wife  to  payment  of 
judgments  against  her  husband,  where  the  decree  in  such 
suit  was  for  plaintiff,  ascertained  the  amounts  <lue  on  the 
judgments,  and  directed  the  sheriff  to  sell  the  realty  as 
upon  execution,  it  was  held  that  a  sale  under  the  decree, 
rather  than  upon  executions,  vested  title  in  the  purchaser. 
Schott  r.  Machamer 514 

Criminal  Conversation. 

There  exist  in '  actions  for  criminal  conversation  the  same 
rights  to  compromise  and  the  same  privilege  with  regard  to 
offers  to  compromise  as  exist  in  other  actions.  Hinith  v. 
Meyers 2 

Criminal  Law.    See  Contempt.    Instbuctions,  3,  4,  14,  16,  18. 

Alibi. 
1.  Definition  of  "alibi."    Peift(m  r.  State 188 

8.  The  distance  of  accused  from  the  place  of  the  crime  is  not 
the  controlling  fact  under  the  defense  of  alibi:    Id. 

8.  Under  the  defense  of  alibi  accused  is  entitled  to  an  acquittal 

whenever  the  jury^  from  a  consideration  of  the  evidence, 

have  a  reasonable  doubt  of  his  presence  at  the  commission 

of  the  crime,  and  such  doubt  may  arise  from  lack  of  proof 

on  part  of  the  state  or  from  evidence  adduced  on  behalf 

of  accused.    Id. 

Arraignment  and  Plea. 

4.  A  conviction  under  an  amended  information  charging  a 
felony  will  not  be  sustained  where  the  record  does  not  af- 
firmatively disclose  that  the  accused  was  arraigned,  and  that 

he  pleaded  before  trial.     Barker  r.  State 88 

5.  When  it  is  discovered  during  the  trial  on  tlie  charge  of  a 
felony  that  there  has  been  no  arraignment  and  plea,  the 
court  should  not  proceed  with  the  trial  without  arraigning^ 
the  accused,  entering  his  plea,  and  causing  the  jury  to  be 
resworn  and   the   witnesses   to   be   re-examined.    Browning 

V.  State 203 

6.  A   judgment  of  conviction   of   felony   cannot  stand    where 

there  was  no  arraignment  of,  and  plea  by,  the  accused  be^ 

fore  the  trial.     Id. 

Burden  of  Proof. 

7.  The  burCiCn  of  proof  in  a  ciiuiinal  action  is  on  the  state  and 
does  not  shift  to  defendant.     Dai  in  c.  State 177 
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6.  The  burden  of  proof  is  not  on  accueecl  to  establish  an  alibi. 
Peyton  v.  State 188 

Evidence. 
9.  The  rule  excluding  evidence  of  a  crime  other  than  that  for 
w'hich  accused  is  being  tried  held  applicable  to  a  prosecution 
for  larceny  as  bailee.     DaiHs  v.  State *  17t 

10.  There  are  exceptions  to  the  rule  which  excludes  evidence 
of  a  crime  other  than  that  for  which  accused  is  beings  tried. 
Id, 

Information,    "Sotice  of  Trial. 

11.  In  a  prosecution  for  a  felony  the  right  of  accused  to  a  copy 
of  the  amended  information,  and  one  day  to  prepare  for 
trial,  may  be  waived.    Barker  v.  State 53 

12.  Transcript   held   to   show    that   an   information   viras   filed 

against  accused  in  the  trial  court  during  the  term  at  which 

he  was  required  to  apjiear,  and  that  the  trial  was  had  upon 

an  amended  information  presented  at  a  subsequent  term  of 

court.    Id. 

Jurisdiction. 

18.  The  absence  of  jurisdiction  of  the  district  court  will  not 

be  presumed,  but  must  affirmatively  appear  from  the  face 

of  the  record.    Id, 

14.  If  the  court  has  jurisdiction  of  the  person  of  the  accused 
and  of  the  crime  charged  and  does  not  exceed  its  lawful 
authority  in  passing  sentence,  its  judgment  is  not  void^ 
whatever  errors  may  have  occurred  during  the  trial.  In  re 
Ream   667 

Sentence. 

15.  If  a  single  offense  is  charged  in  different  counts  of  an  in- 
formation,  and  there  is  a  conviction  on  each  count,  but  one 
sentence  can  be  imposed.    Barker  v.  State 58 

Crops.    See  Executions,  21,  22. 

Cross-Exam ination.    See  Witnesses,  7-9. 

Custom  and  TJsag^. 

1.  A  custom,  to  be  binding,  must  be  lawful  and  reasonable. 
Dem  V.  Kellogg 56i 

2.  A  custom  unknown  to  one  who  drew  a  draft  and  sent  it 
for  collection  to  a  bank  located  in  a  distant  city  where 
such  custom  prevailed,  held  not  binding  on  the  drawer.    Id. 

8.  A  custom  to  be  negligent  held  no  defense  in  an  action  for 
injuries  resulting  from  negligence.  Omaha  d  R.  V,  R,  Co, 
«.  Crow 74t 

Damages.    See  Banks  and  Banking,   3.     Death  by  Wrongfui. 

Act.     Eminent   Domain,     Injunction,   3.     Master   ani> 

Servant.    Replevin,  6.    Sales,  13.    Street  Railways,  3. 

1«  A  recovery  may  be  had,  under  a  general  allegation  of  dam- 
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ages,  for  all  injuries  wUeli  necessarily  follow  as  results  of 
the  act  complained  of,  including  permanent  effects  of  such 
injuries.    City  of  Harvard  v.  8Me$ 

t.  Judgment  affirmed  for  $1,200  in  faTor  of  one  who  was  in- 
jured on  a  defective  sidewalk.    Id, 

8.  Injury  to  a  junior  mortgagee's  interest  in  chattels  may  be 
redressed  in  an  action  for  damages  founded  on  the  facts 
showing  the  wrong  and  resulting  injury.    Locke  v,  Shreck. . .  475 

4.  A  taxpayer  damaged  by  neglect  of  a  county  treasurer  who 
failed  to  furnish  a  correct  statement  of  taxes,  upon  request, 
may  maintain  against  the  officer  an  action  for  the  dam- 
ages thus  sustained.    Johnson  v,  Finley 73S 

Death  by  Wrongful  Act. 

1.  Evidence  held  sufficient  to  sustain  a  verdict  for  plaintiff. 
Omaha  d  R,  F.  R,  Co,  v.  Crow 748 

t.  In  a  petition  under  Lord  Campbell's  Act  averments  of  pe- 
cuniary loss  held  sufficient.    Id 747 

Z>6C6it.    See  Sales,  18,  19. 

Declarations.    See  Evidencs,  lat 

Decrees.    See  tfUDeiiBNTS. 

Dedication. 

Power  of  a  city  to  change  to  a  particular  use  land  dedicated  to 

the  public  for  a  different  purpose.    Tukey  v.  City  of  Omaha^ 

371, 372,  374 
Deeds.    See  Mortgages.    Vendor  and  Vendbb,  1. 

Deficiency  Judgments.    See  Judgments,  12. 

Delivery.    See  Sales,  1-7. 

Demurrer.    See  Limitation  of  Actions,  4. 

Deputy  Clerk.    See  Clerk  of  Court. 

Descent  and  Distribution.    See  Rbs  Judicata,  2, 

Wife*8  rights  in  homestead  after  death  of  the  husband.  Cooley 
V,  Jansen tS 

Discretion  of  Court.    See  Review,  23.     Trial,  10.    Vendor  and 
Vendee,  6. 

Dismissal.  ^  See  Judgments,  3.    Res  Judicata,  6.    Bmyjew^  84,  88. 

Ditches.    See  Drainage. 

Docket  Entries.    See  Review,  77. 

Documents.    See  Insurance,  8. 

Dormant  Judgments.    See  Judgments,  13,  14. 

Dower. 

1.  The  manner  in  which  dower  may  be  barred  by  an  ant** 
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nuptial  arrangement  is  regtilated  by  statute,  and,  in  the 
absence  of  any  contravening  equitable  considerations,  that 
method  is  exclusive.    Feller n  c.  Feller h C94 

8.  An  antenuptial  contract  whereby  each  party  agreed  to 
claim  no  interest  in  the  property  of  the  other  after  mar- 
riage, and  by  vrhich  the  proposed  husband  was  required  t6 
make  his  will  in  such  terms  that  his  intended  wife,  there- 
under, would  be  entitled  to  a  certain  estate  in  his  realty, 

(  held  to  be  an  entirety;    that  the  two  provisions  were  inter- 

dependent; and  that  the  antenuptial  agreement  was  but  an 

'  executory  contract,  which,  in  view  of  the  statutory  method 

of  barring  dower,  is  unenforceable.   Id, 

t.  Antenuptial  contract,  and  occupancy  of  dwelling-house  as 
authorized  by  will  of  husband,  held  not  to  estop  widow  from 
claiming  dower.    Id , 700 

Draft.    See  Negotiable  Instbuments,  1. 

Dralxiag^ 

Article  1,  chapter  89,  Compiled  Statutes,  held  to  require  the 
formation  of  a  special  ditch  fund,  which  alone  is  available 
for  payments  for  improvements  made  entirely  within  a 
single  county,  under  the  provisions  of  said  article,  and  that 
for  the  purpose  of  making  such  payments  moneys  can  only 
be  obtained  from  the  county  general  fund  by  borrowing  as 
provided  by  section  26  of  said  article.    Halt  v.  State 2h0 

Dim  Process  of  Law.    See  Constitutional  Law,  8. 

Duress.    See  Contracts,  5.    Husband  and  Wife,  9,  10. 

BJectnient.    See  Vendob  and  Vendee,  4. 

Pli^ntilf  cannot  rely  on  the  weakness  of  defendant's  title. 
Chieoffo,  B,  d  Q.  R.  Co,  v,  Schalkopf 450 

Blection  of  Remedies.    See  Actions,  3. 

Zlactlons.    See  Counties,  4.    Municipal  Corporations,  2, 3. 

A  married  woman  who  holds  lands  in  fee  is  a  "freeholder*' 
within  the  meaning  of  section  14,  chapter  45,  Compiled 
Statutes,  providing  that  freeholders  may  petition  for  an 
election  to  vote  bonds  for  internal  improvements.  Cum' 
tniftffs  V,  Hyatt .' 39 

Xminent  Domain.    See  Irrigation. 

Where  land  has  been  appropriated  for  a  public  highway,  an 
instruction  which  directs  the  jury  to  allow  the  owner  full 
compensation  for  land  actually  taken  and  such  damages  to 
the  residue  of  the  tract  as  are  equivalent  to  the  diminution 
of  the  value  thereof  is  not  unfavorable  to  him.  Howard  v. 
Board  of  Supervisors  , 444 

Bqvlty.    See  Review,  62.    Vendor  and  Vendee,  6. 

1.  The  test  of  equity  jurisdiction  is  the  absence  of  an  ade- 
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quale  reined j  at  law;  but  an  adequate  remedy  at  law  fs  ons 
that  ifl  as  practicable  and  eflScient  to  the  ends  of  justice 
and  its  prompt  administration  as  the  remedy  in  equity. 
Richardson  Drug  Co,  v,  Meyer tlf 

t.  An  action  to  enforce  individual  liability  of  stockholders 
of  a  bank,  for  corporate  debts,  is  within  the  equity  juris- 
diction of  the  courts  German  Nat,  Bank  v.  Farmers  d  Mm'- 
chants  Bank SOS 

ExTor.    See  Review. 

Estates.    See  Merges. 

Estoppel.     See    Accounti!to,    1.     Actions,    3.     pABTiTEitsinp,    Sw 
Trial,  2. 

1.  An  estoppel  in  pais  well  pleaded  presents  a  question  of  fact, 
which,  as  such,  should  be  submitted  to  the  jury.    Qaylord 

v.  Nebraska  iSavings  d  Exchange  Bank lOi 

2.  Principal  held  estopped  to  deny  the  authority  of  an  agenU 
Continental  Building  d  Loan  Ass*n  v.  Aulgur IM 

8.  In  a  suit  for  $3,000  insurance  on  the  certificate  of  a  fra- 
ternal benefit  association  to  a  member,  defendant  cannot 
urg'e  that  the  certificate  limits  the  amount  payable  to  the 
proceeds  of  an  assessment  of  $2  on  each  member,  and  that 
there  is,  therefore,  a  question  whether  thereby  $3,000  could 
be  realized,  there  being  a  statute  forbidding  such  associa- 
tion from  issuing  a  certificate  of  over  $1,000  if  it  has  not  a 
membership  of  2,000.  Modem  Woodman  Accident  Ass^n  fK 
Shryock  Ml 

4.  The  signers  of  an  injunction  bond  are  estopped  in  a  suit 
thereon  from  asserting  as  a  defense  that  the  injunction 
order  was  broader  than  the  application.    Oibson  v.  Reed 301 

6.  In  a  suit  on  a  note  transferred  by  indorsement  to  plaintillB, 
it  was  held  that  defendant  was  not  estopped  to  deny  that 
plaintiffs  were  partners.    Hoift  v.  Kountze 31f 

6.  Antenuptial  contract,  and  occupancy  of  dwelling-houae  as 
authorized  by  will  of  husband,  held  not  to  estop  widow  fronk 
claiming  dower.    Fellers  v.  Fellers TO! 

7.  Where,  under  a  decree  foreclosing  one  of  two  mort^gea 
of  equal  priority  giyen  to  plaintiff  in  one  transaction  and  ' 
covering  the   same   lands,   the  appraisers  erroneously   da>  . 
ducted  from  the  value  of  the  premises  the  amount  of  a 
judgment  as  a  senior  lien,  plaintiff,  being  the  purehaser 
at  the  foreclosure  sale,  cannot  be  heard,  in  a  subsequent 

'  action  by  him  to  foreclose  the  other  mortgage,  to  assert 

that  such  judgment  was  the  junior  lien.    Formerv  Lostm  4 

Trust  Co,  V,  Schwenk iff 

Peterborough  Savings  Bank  r.  Pierce » m 
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8.  Action  of  county  board  and  county  treasurer  in  acceptln|^ 
dividend  on  non-poreferred  claims  against  an  insolvent  bank, 
kM  not  to  estop  the  county  from  asserting  its  right  to  have 
its  claim  preferred.    State  v.  Bank  of  Commerce 787 

Xrldsnce.  See  Cbiminal  Law,  3.  Exemption,  2.  Iksitrance,  4-6, 
8,  11.  Malicious  Prosectjtion.  Mechaivics'  Liens,  6,  7,  8. 
Partnership,  2.  Principal  and  Agent,  1,  5.  Rape.  Rb- 
TiEW,  25-32,  37,  62.    Sales,  6.    Trial,  2. 

BooJm  of  Account, 
1«  Books  of  account,  kept  by  one  partner  and  showing  his 
transactions  with  the  other,  to  which  accoiints  the  other 
had  access  and  which  he  from  time  to  time  examined,  and 
which,  after  the  business  ceased,  he  admitted  to  be  correct, 
are  admissible  on  an  accounting  between  them.  Morris  v, 
Haas » 67» 

t»  Books  of  account  are  not  admissible  in  evidence  unless  it 
affirmatively   appears   that   there   has   been   a  compliance 
with  the  essential  requirements  of  section  346  of  the  Code 
relating  to  admissibility  of  such  books.    Atkiuft  r,  fieelry.,,.  688 

City  Ordinances. 

3.  Where  a  city  clerk's  certificate  showed  that  a  city  ordinance 
had  not  been  published  for  the  statutory  time,  the  ordinance 
was  held  inadmissible  in  evidence  without  further  proof. 
Union  P.  R,  Co,  v.  McNally 118 

4.  The  statutory  method  of  proof  of  the  existence  of  an  ordi- 
nance of  the  city  of  Omaha  is  not  exclusive,  but  such  proof 
may  be  made  by  common-law  methods.    Johnson  v,  Finley, .  733 

Common  Knowledge. 

4.  That  relations  of  trust  aud  confidence  arise  and  exist  be- 
tween husband  and  wife,  and  that  the  husband  is,  witb, 
possibly  a  few  notable  exceptions,  the  dominant  personage, 
Sire  matters  of  common  knowledge  and  must  be  admitted. 
Stenger  Benevolent  Ass'n  v.  Steitger. 433 

Crimes. 
^.  The  rule  excluding  evidence  of  a  crime  other  than  that  for 
which  accused  is  being  tried  held  applicable  to  a  prosecution 
for  larceny  as  bailee.    Davis  v.  State 178 

Court  Records,  , 

7.  To  support  a  judgment  of  a  justice  of  the  peace  the  record 
must  affirmatively  show  jurisdiction  over  the  person  of  de- 
fendant.   Miller  V.  Meeker 452 

Damages.    Negligent, 

$,  In  an  action  against  a  city  by  a  person  who.  had  a  hand 

injured  by  falling  upon  a  defective  sidewalk,  evidence  re- 

r-.         lating  to  the  condition  of  the  arm  held  properly  admitted. 

City  of  Harvard  v.  Stiles 
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10.  It  ifl  the  duty  of  the  diatrict  court  to  eonfirm  a  Judicial  sale 
of  mortgaged  premises  only  upon  being  satisfied  that  the 
•ale  has  been  made  in  conformity  with  law.  Penn  Mutual 
Life  Ins.  Co.  v.  Creighton  Theatre  Building  Co 

11.  When  the  records  of  the  court  conclusiyely  show  that  the 
sale  was  made  by  an  unauthorized  person  the  court  may 
set  such  sale  aside  on  its  own  motion;  and  this  it  may  do 
though  the  oflicer*s  return  does  not  disclose  the  irregularity 
and  is  not  directly  assailed.     Id, 

12.  Refusal  to  confirm  a  sale  made  pursuant  to  a  decree  held 
not  erroneous,  where  the  court  discovered  it  had  no  jarisdio- 
tion  to  enter  the  decree  against  the  party  resisting  confir- 
mation.   Baldivin  v.  Burt 287 

13.  Evidence  on  application  to  confirm  sale  held  to  justify  a 
decision  sustaining  the  value  fixed  by  the  appraisers.  Jfar- 
phy  r.  Gunn 

14.  Where  objections  to  confirmation  do  not  specifically  indicate 
the  irregularities  complained  of,  they  will  be  disregarded 
on  review.    Id, 

15.  When  it  is  claimed  that  the  time  limited  to  show  cause 
,       against  confirmation  of  a  judicial  sale  is  too  short,  the  de- 
fendant should  apply  to  the  court  for  additional  time  and, 
if  necessary,  accompany  his  application  with  a  proper  show* 

ing.    Id. 

Officers  Making  Sales. 

16.  Judicial  sales  must  be  conducted  by  the  sheriff  or  other  per- 
son authorized  by  the  court.  Penn  Mutual  Life  Ins.  Co.  v. 
Creighion  Theatre  Building  Co 

17.  One  who  is  designated  in  a  decree  of  foreclosure  as  a  special 
master  commissioner  to  make  a  sale  of  mortgaged  premises 
cannot  lawfully  delegate  his  authority  to  another.     Id....  229 

Order  of  Sale. 

18.  A  decree  of  foreclosure  may  be  executed  without  an  order 

of  sale.    Jarrett  v.  Hoover 96 

19.  An  order  of  sale  cannot  limit  the  power  conferred  by  a  de- 
cree of  foreclosure.    Id. 

20.  Section  510  of  the  Code,  fixing  the  time  within  which  an 
execution  shall  be  made  returnable,  is  not  applicable  to 
orders  of  sale  issued  on  decrees  of  foreclosure.    Id. 

Property  Subject  to  Seizure.    Crops. 

21.  Growing  crops  are  personalty  and  subject  to  seizure  under 
execution.    Sims  v.  Jones 719 

22.  Where  land  is  leased  for  a  share  of  the  crops,  the  landlord 
and  tenant  are  tenants  in  common  of  the  growing  crops, 
and  the  interest  of  either  therein  is  a  leviable  one.     Id. 

Purchaser's  Title.    SherifTs  Deed. 

23.  In  a  suit  to  subject  realty  claimed  by  a  wife  to  payment  ol 
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judgments  against  her  husband,  where  the  decree  in  such 
suit  was  for  plaintiff,  ascertained  the  amounts  due  on  the 
judgments,  and  directed  the"  sheriff  to  sell  the  realt}-  as 
upon  execution,  it  was  held  that  a  sale  under  the  decree, 
rather  than  upon  executions,  vested  title  in  the  purchaser. 
Schott  V.  Machimer 614 

f4.  Except  when  controlled  by  the  registry  acts,  a  purchaser 
of  realty  at  execution  sale  acquires  only  the  interest  of  the 
execution  debtor  at  the  time  the  lien  imder  which  it  was 
sold  attached.    Peterborough  Searings  Bank  v.  Pierce 718 

t6.  Generally,  a  sheriff's  deed  conveys  only  the  estate  which  a 
quitclaim  deed  from  the  execution  debtor  to  the  purchaser 
would  have  conveyed  had  it  been  made  and  delivered  at  the 
date  when  the  lien,  under  which  the  judicial  sale  ocourred, 
attached.    Id. 

Bxeciitors  and  Administrators.    See  Res  Judicata,  2.   Review.  76. 
1.  The  right  of  an  administrator  to  possession  of  realty  arises 
from  its  being  subject  to  payment  of  decedent's  debts,  and 
does  not  apply  to  a  homestead.    Cooley  v.  Janeen 38 

8.  Method  of  reviewing  proceedings  in  the  administration  of 
estates,    tfebraeka  ^V€8leyan  t'niversity  v.  Craig 178 

Sxemption.    See  Executions,  4,  5. 

1.  Upon  the  filing  of  a  proper  inventory  and  ajffidavit  an  officer 
who  attached  personalty  claimed  by  defendant  to  be  exempt 
should  cause  it  to  be  appraised.  First  Nat.  Bank  of  Neligh  v. 
Lan^'aster 467 

8.  Where  an  officer  who  seized  exempt  personalty  refuses  to 
call  appraisers,  one  applying  for  mandamus  to  enforce  the 
performance  of  that  duty  must  allege  and  prove  that  after 
the  seizure  and  before  the  sale  he  filed  with  the  officer,  or  in 
the  court  from  which  the  process  issued,  a  schedule  of  his 
entire  personal  estate,  together  with  a  sworn  statement  that 
such  schedule  is  complete  and  correct  and  that  the  claimant 
is  a  resident  of  the  state,  the  head  of  a  family,  and  not  pos- 
sessed of  lands,  tow^  lots,  nor  houses  exempt  as  a  home* 
stead.    Id 468 

Vkctors  and  Brokers.    See  Counties,  5.    Sales,  16.    Vendob  ahd 
Vendee,  4. 

Valse  Imprisonment. 

A  ministerial  officer  is  not  liable  In  an  action  for  faTse  im- 
prisonment for  the  arrest  of  a  person  under  a  warrant  regu- 
lar on  its  face  and  issued  by  proper  authority,  where  there 
was  no  abuse  in  the  manner  of  its  execution.  KeUey  v, 
Klabunde Tii 

Bepresentatlons.    See  Sales,  18,  18. 
See' Statftes,  8. 
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2*660  of  County  Tr6aBar6r.    See  Taxatiok,  8,  4. 

PeUow-Bervants.    See  Master  and  Sebyaivt,  10-15. 

Sinai  Orders.    See  Review,  34,  35. 

Findings.    See  Judgment,  7. 

Fire  and  Police  CommlMionera.     See  Mttnicipal  Cobporatiohb^ 
6-11. 

Porecloaure.     See  Executions,  9.     Mobtoages,  5.  Vkndob  Aim 
Vendee,  6. 

Forfeiture.    See  Insubance,  3,  4. 

Fraternal  Benefit  Associations.    See  Estoppel,  3. 

Ftaud.    See  Sales,  18-20. 

Ftendulent  Conveyances.    See  Mobtgaobs,  9,  10. 

1.  Sale  held  not  fraudulent.    Richurdson  Drug  Co,  v.  Meyer Sit 

Intent.    Possession  of  Mortgaged  Chattels, 
8.  The  question  of  fraudulent  intent,  when  a  conveyance  is 
assailed  on  the  ground  that  it  is  void  as  against  creditors 
of  the  grantor,  is  one  of  fact.    Omaha  Coaly  Coke  d  Lime  Co. 
«.  Suess 878 

8.  The  intent  with  which  a  mortgagor  is  permitted  to  sell 
mortgaged  goods,  where  it  does  not  appear  on  the  face  of 
the  mortgage,  is  a  question  for  the  jury.     Lepin  v.  Coon. . , .  664 

4.  Where  the  bona  fides  of  a  transfer  is  assailed  by  creditors  of 
transferor,  his  subsequent  statements  in  relation  to  the 
transaction  may  be  received  in  evidence  on  the  issue  of  in- 
tent and  to  show  the  reason  of  his  retention  of  possession 
of  the  property  after  the  conveyance.    Armagost  v.  Rising, .  768 

6.  A  chattel  mortgage  providing  that  mortgagor  may  remain 
in  possession  and  "sell  any  of  the  stock  in  trade  in  the  regu- 
lar course  of  business,"  but  containing  no  provision  for  ap- 
plying the  proceeds  to  payment  of  the  mortgage  debt,  held 
fraudulent  as  to  mortgagor's  creditors.  Buchftaff  Bros.  Mfg, 
Co,  V.  Snyder 540 

t*  Where  mortgagor  remains  in  possession  and  sells  mortgaged 
goods  in  the  usual  course  of  business  pursuant  to  an  a^ee- 
ment  to  apply  the  proceeds  upon  the  debt  secured,  the 
court  should  not  pronounce  the  transaction  fraudulent  as 
a  matter  of  law,  and  in  such  a  case  it  is  prejudicial  error  to 
withdraw  from  the  jury  the  question  of  fraud.  Lepin  v. 
Coon 664 

Transfers  to  Relatives, 

7.  Where  a  chattel  mortgtige  securing  to  a  relative  of  mort- 
gagor the  latter's  matured  debt,  and  depriving  his  other 
creditors  of  their  just  dues,  is  assailed  as  fraudulent,  per- 
sons claiming  rights  under  the  mortgage  must  establish 
the  bona  fides  of  the  transaction.    Heffley  v.  Hunger 776 
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8.  When  the  eflPect  of  a  conveyance  from  one  relative  to  an- 
other is  to  deprive  the  vendor's  creditors  of  their  just  dues, 
the  transaction  will  be  closely  scrutinized.  8chott  v,  Mach" 
atner 514 

••  In  a  suit  between  a  wife  and  a  creditor  of  her  husband 
concerning  property  transferred  to  her  by  him  after  he  con- 
tracted the  debt  the  burden  of  proof  is  on  the  wife  to  es- 
tablish the  bona  fides  of  the  transfer  of  the  property  to  her. 
Id. 

Chtmiflhment.    See  Justice  of  the  Peace,  7. 

After  judgment  proceedings  in  garnishment  are  reviewable 
by  petition  in  error  and  not  by  appeal.  Dixon  Nat,  Bank  v, 
Omaha  Xat,  Sank 796 

Ovaranty. 

1.  The  liability  of  a  guarantor  must  be  found  in  the  language 
of  his  agreement  or  it  will  not  exist.  McCormick  Harvesting 
Machine  Co,  v,  Regier 628 

2.  A  guarantor  is  entitled  to  stand  upon  the  letter  of  his  con- 
tract, and  his  guaranty  is  not  to  be  extended  by  a  strained 
construction  or  an  unnecessary  implication  from  the  lan- 
guage used.    Id, 

8.  Evidence  held  to  sustain  a  finding  that  goods  delivered  by 
plaintiff  to  its  agent  were  not  furnished  under  defendant's 
guaranty.    Id, 

Habeas  Corpus. 

Mere  errors  or  irregularities  in  the  proceedings  or  judg- 
ment of  a  court  in  a  criminal  case  will  not  be  examined  or 
inquired  into  on  an  application  for  a  writ  of  habeas  corpus. 
In  re  Ream ft67 

Highways.    See  Eminent  Domain. 

1.  Instruction  relating  to  the  duty  of  a  railroad  company  to 
give  highway  signals  held  not  erroneous.  Union  P,  R.  Co. 
f>.  Elliott 304 

8.  The  propriety  or  necessity  of  opening  and  working  a  sec- 
tion-line road  is  committed  to  the  discretion  of  the  county 
board,  and  its  decision  is  not  subject  to  review.  Howard  v. 
Board  of  Supervisors 443 

Home  for  the  Friendless.    See  Mandamus,  1. 

Homestead.    See  Statutes,  13. 

1.  Wife's  rights  in  homestead  after  death  of  the  husband. 
Cooler  V,  Jansen 33 

8.  Under  the  homestead  law  of  1867  a  judgment  is  a  lien  on 
the  homestead,  but  such  lien  cannot  be  enforced  by  execu- 
tion so  long  as  the  premises  are  owned  and  occupied  by  the 
Judgment  debtor.    Horbach  v.  Smiley 217 
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3.  The  homestead  law  in  force  when  the  debt  was  created  Is 
applicable  to  proceedings  to  enforce  the  judgment  rendered 
thereon.    Id, 

4.  The  existing  homestead  act  exempts  from  forced  sale  upon 
executibn  or  attachment  a  homestead  not  exceeding  in  yalne 
$2,000,  and  a  judgment  while  the  premises  are  impressed 
with  the  homestead  character  is  not  a  lien  thereon,  eyen 
after  their  sale  and  abandonment  by  the  debtor.    Id. 

6.  A  judgment  is  not  a  lien  on  lands  occupied  as  a  homestead, 
where  the  debtor's  interest  therein  does  not  exceed  $2,000. 
Farmers  Loan  d  Trust  Co.  v.  Schwenk 657 

Ensband  and  Wife.    See  Criminal  Conversation.     Fraudulknt 

CONVEYANCKS,    9. 

Perjury. 
1,  A  married  woman  may  be  subject  to  the  penalties  of  per- 
jury, though  testifying  in  presence  of  her  husband.    Smith 
«.  Meyers 2 

Homefitead. 
8.  Wife's  rights  in  homestead   after  death  of  the  husband. 
Cooley  v»  Jansen 38 

Contracts  of  Married  Women. 
8.  The  common-law  disability  of  a  married  woman  to  make 
contracts    is   in    force,    except    as    abrogated    by    statute. 
Stenger  Benevolent  Ass^n  v.  Stenger 487 

4.  Whether  a  contract  of  a  married  woman  was  made  with 
reference  to  her  separate  estate  is  a  question  of  fact.    Id. 

6.  A  married  woman  may  make  contracts  only  in  reference  to 
her  separate  property,  trade,  or  business,  or  upon  the  faith 
and  credit  thereof  and  with  the  intent  on  her  part  to  charge 
her  separate  estate.    Id. 

t.  Where  coverture  is  pleaded  as  a  defense  and  admitted  or 
proved  in  a  suit  on  a  note  executed  by  a  wife  and  delivered 
to  her  husband,  the  burden  is  on  plaintiff  to  show  that  the 
note  was  made  with  reference  to,  and  upon  the  credit  of» 
her  separate  property,  and  with  the  intent  to  bind  the  same. 
Id. 

7.  In  a  suit  to  enforce  the  contract  of  a  married  woman  who 
establishes  coverture  the  burden  is  on  plaintifF  to  show  that 
the  contitict  was  made  with  intent  to  bind  her  separate 
property.    First  Nat.  Bank  of  Sutton  v.  Orossh^ns 778 

8.  In  a  suit  to  enforce  a  liability  against  a  married  woman, 
evidence  held  insufficient  to  show  a  contract  effective  in  re- 
lation to  her  separate  property.     Id, 

Undue  Influence. 
8.  Where  coverture  and  undue  influence  are  interposed  as  de- 
fenses in  a  suit  to  enforce  the  wife's  contract  with  her  hua- 
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band,  the  burden  is  on  plaintiff  to  establisli  that  no  unfair 
advantage  was  taken  or  undue  influence  exercised  by  the 
husband.    Stenger  Benevolent  A8H*n  v.  Stenger 428 

10.  That  relations  of  trust  and  confidence  arise  and  exist  be- 
tween husband  and  wife,  and  that  the  husband  is,  with  pos- 
sibly a  few  notable  exceptions,  the  dominant  personage, 
are  matters  of  common  knowledge  and  must  be  admitted. 
Id.    ..: 438 

Implied  Powers.    See  Counties,  8. 

Imponnding  Animals.    See  Animals,  i. 

Indictment    and    Information.    See    Contempt,    1-3.    CRiMiifAL 
Law,  15. 

Indorsements.    See  Negotiable  Instbuments,  5-11. 

Injunction.    See  Judgment,  8. 

1«  An  order  dissolving  an  injunction  and  dismissing  the  pro- 
ceeding is  generally  an  adjudication  that  the  injunction 
ought  not  to  have  been  granted.    (HlMon  v.  Reed 308 

2.  The  signers  of  an  injunction  bond  are  estopped  in  a  suit 
thereon  from  asserting  as  a  defense  that  the  injunction 
order  was  broader  than  the  application  therefor.    Id, 

8.  In  a  suit  on  an  injunction  bond  given  to  procure  an  order 
restraining  one  from  enforcing  his  judgment,  he  may  re- 
cover all  damages  which  he  sustained  by  reason  of  the 
wrongful  issuance  of  such  order;  and  all  reasonable  and 
necessary  counsel  fees,  expenses,  and  costs  paid  by  him, 
or  for  which  he  became  liable,  by  reason  of  the  injunction, 
and  depreciation  in  the  value  of  property  upon  which  the 
judgment  w^as  a  lien  during  the  time  the  injunction  was 
in  force,  are  elements  of  damage.    Id. 

4.  A  resident  taxpayer,  showing  no  private  interest,  ma^  main- 
tain a  suit  to  restrain  the  governing  body  of  a  municipality 
from  an  illegal  disposition  of  the  public  money,  or  the 
illegal  creation  of  a  debt  which  must  be  paid  by  taxation. 
Tukey  v.  City  of  Omaha 870 

i.  One  who  pollutes  and  renders  unfit  for  use  the  waters  of  a 
running  stream,  or  one  who  thus  creates  a  nuisance*  may 
be  enjoined  from  committing  such  acts,  at  the  suit  of  a 
person  injured  thereby.    Abraham  v.  City  of  Fremont 898 

iBsolTency.    See  Corporations,  2-16.    Trusts. 

Instmctions.    See   Counties,   5.    Fraudulent    Conveyances,    8. 
Railroad  Companies,  2.    Street  Railways,  5. 

1.  Where,  on  the  trial,  the  defendant  admits  on  the  record  full 
liability  on  a  cause  of  action  set  forth  in  the  petition,  it  is 
error  to  refuse  an  instruction  tendered  to  find  for  plaintiff 
as  to  such  cause  of  action.    Western  Mfg,  Co.  v.  Rogers 468 
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3.  The  homestead  law  in  force  when  the  debt  was  created  Is 
applicable  to  proceedings  to  enforce  the  judgment  rendered 
thereon.    Id, 

4.  The  existing  homestead  act  exempts  from  forced  sale  npoii 
exectitibn  or  attachment  a  homestead  not  exceeding  in  Talae 
$2,000,  and  a  judgment  while  the  premises  are  impressed 
with  the  homestead  character  is  not  a  lien  thereon,  eyen 
after  their  sale  and  abandonment  by  the  debtor.    Id, 

6.  A  judgment  is  not  a  lien  on  lands  occupied  as  a  homestead, 
where  the  debtor's  interest  therein  does  not  exceed  $2,000. 
Fanners  Loan  d  Trust  Co,  v.  Schtcenk MT 

Hnsband  and  Wife.    See  Criminai.  Conversation.     Fracdulknt 

CONVBYANCBB,    9. 

Perjury, 
1,  A  married  woman  may  be  subject  to  the  penalties  of  per- 
jury, though  testifying  in  presence  of  her  husband.     Smi^ 
V.  Meyers S 

Homestead, 
8.  Wife's  rights  in  homestead   after  death   of  the  husband. 
Cooley  Vm  Jansen St 

Contracts  of  Married  Women, 
8.  The  common-law  disability  of  a  married  woman  to  make 
contracts    is   in    force,    except   as    abrogated    by    statute. 
Stenger  Benevolent  Ass'n  d,  Stenger 487 

4.  'Whether  a  contract  of  a  married  woman  was  made  with 
reference  to  her  separate  estate  is  a  question  of  fact.    Id. 

5.  A  married  woman  may  make  contracts  only  in  reference  to 
her  separate  property,  trade,  or  business,  or  upon  the  faith 
and  credit  thereof  and  with  the  intent  on  her  part  to  charge 
her  separate  estate.    Id, 

t.  Where  coverture  is  pleaded  as  a  defense  and  admitted  or 
proved  in  a  suit  on  a  note  executed  by  a  wife  and  delivered 
to  her  husband,  the  burden  is  on  plaintiff  to  show  that  the 
note  was  made  with  reference  to,  and  upon  the  credit  of, 
her  separate  property,  and  with  the  intent  to  bind  the  same. 
Id, 

7.  In  a  suit  to  enforce  the  contract  of  a  married  woman  who 
establishes  coverture  the  burden  is  on  plaintiff  to  show  that 
the  contrcu^t  was  made  with  intent  to  bind  her  separate 
property.    First  Sat,  Bank  of  SutUm  v,  Orosshans 

8.  In  a  suit  to  enforce  a  liability  against  a  married  woman, 
evidence  held  insufficient  to  show  a  contract  eifectiTe  in  re- 
lation to  her  separate  property.     Id, 

Undue  Influence, 
8.  Where  coverture  and  undue  influence  are  interposed  as  de- 
fenses in  a  suit  to  enforce  the  wife's  contract  vrith  her  bus- 
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band,  the  burden  is  on  plidntiff  to  establish  that  no  unfair 
advantage  was  taken  or  undue  influence  exercised  by  the 
husband.    Stenger  Benevolent  Asn'n  v.  Stenger 42t 

10.  That  relations  of  trust  and  confidence  arise  and  exist  be- 
tween husband  and  wife,  and  that  the  husband  is,  with  po«^ 
sibly  a  few  notable  exceptions,  the  dominant  personage, 
are  matters  of  common  knowledge  and  must  be  admitted. 
Id.    ..: 438 

Implied  Powem.    See  Counties,  8. 

Impounding  Animals.    See  Animals,  t. 

Indictment    and    Information.    See    Contempt,    1-3.    Cbtvinal 
Law,  15. 

Indorsements.    See  Negotiable  Instbuments,  5-11. 

Injunction.    See  Judgment,  8. 

1«  An  order  dissolving  an  injunction  and  dismissing  the  pro- 
ceeding is  generally  an  adjudication  that  the  injunction 
ought  not  to  have  been  granted.    (Hbton  v.  Reed 300 

2.  The  signers  of  an  injunction  bond  are  estopped  in  a  suit 
thereon  from  asserting  as  a  defense  that  the  injunction 
order  was  broader  than  the  application  therefor.    Id. 

8.  In  a  suit  on  an  injunction  bond  given  to  procure  an  order 
restraining  one  from  enforcing  his  judgment,  he  may  re- 
cover all  damages  which  he  sustained  by  reason  of  the 
wrongful  issuance  of  such  order;  and  all  reasonable  and 
necessary  counsel  fees,  expenses,  and  costs  paid  by  him, 
or  for  which  he  became  liable,  by  reason  of  the  injunction, 
and  depreciation  in  the  value  of  property  upon  which  the 
judgment  was  a  lien  during  the  time  the  injunction  was 
in  force,  are  elements  of  damage.    Id, 

4.  A  resident  taxpayer,  showing  no  private  interest,  ma^  main- 
tain a  suit  to  restrain  the  governing  body  of  a  municipality 
from  an  illegal  disposition  of  the  public  money,  or  the 
illegal  creation  of  a  debt  which  must  be  paid  by  taxation. 
Tukey  v.  City  of  Omaha 870 

i.  One  who  pollutes  and  renders  unfit  for  use  the  waters  of  a 
running  stream,  or  one  who  thus  creates  a  nuisance,  may 
be  enjoined  from  committing  such  acts,  at  the  suit  of  a 
person  injured  thereby.    Abraham  v.  City  of  Fremont 89i 

lasolTency.    See  Cobpobations,  2-16.    Tbusts. 

Instructions.    See   Counties,    6.    Fbaudulent    Conteyancbs,    6. 
Railboad  Companies,  2.    Street  Railways,  5. 

1.  Where,  on  the  trial,  the  defendant  admits  on  the  record  full 
liability  on  a  cause  of  action  set  forth  in  the  petition,  it  is 
error  to  refuse  an  instruction  tendered  to  find  for  plaintiff 
as  to  such  cause  of  action.    Western  Mfg.  Co,  v.  Rogers 466 
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traiiBinitting'  premiums  and  in  giving  directions  in  relation 
thereto  will  warrant  an  inference  that  it  intended  to  accept 
as  payment  funds  thus  sent  in  time  to  reach  its  office  on  or 
before  maturity  of  the  premiums.    Id. 

7.  Question  whether  credit  for  the  first  premium  had  been 
given  hcJd  within  the  issues,  and  a  proper  one  to  submit 
to  the  jurj'.     Union  Life  Ins.  Co.  v.  Haman 

8.  In  a  suit  to  recover  life  insurance  where  evidence  tended  to 
show  that  the  policy  was  a  decoy  to  be  used  only  in  pro* 
curing  risks,  and  that  the  first  premium  had  not  been  paid, 
rulings  heJd  not  erroneous  in  admitting  in  evidence  the 
policy,  a  premium  receipt,  and  a  statement  that  assurer's 
agent  received  a  revolver  from  assured.    Id, 

9.  A  credit  given  by  assurer  for  payment  of  the  first  pre- 
mium validates  a  policy  making  the  payment  necessary  to 
its  validity.     Id. 

10.  Instructions  "held  not  prejudicially  erroneous  in  a  suit  for 
life  insurance  where  assurer  alleged  that  the  policy  was 
a  decoy  to  be  used  only  in  procuring  risks,  and  that  the 
first  premium  had  not  been  paid,  plaintiff  contending  that 
the  policy  be<»ime  effective  and  alleging  payment  of  pre- 
mium.   Id, 

11.  Evidence  held  sufficient  to  sustain  a  verdict  for  plaintiff  for 
life  insurance  in  a  suit  where  assurer  alleged  that  the 
policy  was  a  decoy  to  be  used  only  in  procuring  risks,  and 
that  the  first  premium  had  not  been  paid,  plaintiff  contend- 
ing that  the  policy  becafue  effective  and  alleging  payment 
of  the  premium.    Id, 

12.  Evidence  held  sufficient  to  sustain  a  finding  that  the  gen- 
eral manager  of  a  life  insurance  company  extended  credit 
for  payment  of  the  first  premium.    Id, 

Fire.    Additional  Insurance. 
13/  In  a  suit  for  fire  insurance  evidence  held  not  to  support 
insurer's  contention  that  insured  procured  additional  insur- 
ance in  violation  of  the  policy,  but  to  sustain  a  finding  that 
no  additional  insurance  had  been  placed  on  the  property. 

Home  Fire  Ins.  Co.  r.  Deets 6at 

Breach  of  Contract. 

14.  Where,  in  an  action  on  a  policy  of  fire  insurance,  the  jury 
finds  that  certain  facts  are  established  by  the  evidence,  it 
then  becomes  a  question  of  law  for  the  court-  to  decide 
whether  or  not  the  facts  so  ostnblishetl  warrant  a  conclu- 
sion that  a  condition  of  the  policy  was  not  violated.  Home 
Fire  Ins.  Co.   i\   Peyson 49§ 

Claasipeation  of  Propertjf. 

15.  A  fire  iiisnrar.co  [lolicy  \\irch  classifies  the  property  insured 
and  limits  the  amount  of  insurance  on  each  class  is  divisible. 
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and  may  be  valid  as  to  one  class  and  void  as  to  anotlier. 
Johanseii  v.  Home  Fire  Ins,  Co 548 

Inetwthranees, 

16.  An  insured  who  mortgaged  his  chattels  in  violation  of  the 
policy  may  recover  for  a  loss  occurring  after  he  discharged 
the  mortgage.    Id. 

17.  Action  of  insured  held  to  render  a  policy  void  where  he 
changed  and  increased  incumbrances  on  the  insured  prop- 
erty in  violation  of  a  provision  that  "the  policy  should  be- 
come void  if  the  property  should  be  sold,  transferred,  or 
incumbered."     Id •*• 

18.  Where  the  evidence  in  an  action  on  a  policy  tended  to  show 
that  release  of  a  mortgage  on  the  insured  chattels  had 
been  expressed  by  parol  before  the  fire,  an  instruction  to 
the  jur3'  to  find  for  insurer  as  to  such  property  because  of  a 
provision  in  the  policy  rendering  it  void  if  the  property  be- 
came incumbered,  held  erroneous.    Id. 

!•.  Direction  to  jury  to  find  for  defendant  in  an  action  on  a  fire 
insurance  policy,  held  erroneous.    Id, 

Limitation  of  Actions. 

20.  A  provision  in  a  policy  limiting  the  time  for  bringing  suit 
thereon  to  a  period  different  from  that  fixed  by  statute  is 
against  public  policy  and  not  enforceable.    Miller  v.  State. .  ISl 

21.  Where  an  insurer,  either  before  suit  or  by  answer  in  an  ac- 
tion, denies  that  the  policy  was  in  force  when  the  loss  oc- 
curred, it  cannot  avail  itself  of  a  provision  in  the  policy  that 
no  action  shall  be  brought  until  sixty  days  after  receipt  of 
proofs  of  loss  and  adjustment.  Omaha  Fire  Ins.  Co.  v.  Hil- 
debrand  806 

Proofs  of  Loss. 

22.  An  insurer  may  waive  the  provision  of  a  policy  requiring 
insured  to  furnish  proofs  of  loss.    Id. 

23.  By  denying  liability  for  a  loss  insurer  may  waive  proofs 
of  loss  before  institution  of  a  suit.    Id, 

24.  By  interposing  to  an  action  for  a  loss  the  defense  that  the 
policy  was  not  in  force  at  the  time  of  the  fire  the  insurer 
may  waive  proofs  of  loss.    Id. 

Occupancy. 

25.  "Unoccupied,"  as  used  in  a  policj'  of  fire  insurance,  should 
be  given  a  fair  and  reasonable  construction,  such  as  was 
contemplated  by  the  parties  when  the  contract  was  made. 
Home  Fire  Ins,  Co.  v.  Peyson 49tt 

26.  Evidence  held  to  warrant  a  finding  that  the  insured  prem- 
ises did  not  become  unoccupied  within  the  meaning  of  the 
policy.    Id. 

27.  Where  a  tenant  removed  only  a  portion  of  his  furniture 
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from  aa  insured  tcaonent  houie  before  it  waji  destvojed  bgr 
flre»  a  finding  adverse  to  insurer's  eontention  that  at  the 
time  of  the  loss  the  house  was  unoccupied,  in  violation  of 
the  policy,  will  not  be  disturbed  as  being  without  sufficient 
evidence  to  sustain  it.    Omaha  Fire  Ins.  Co.  v.  Sinnoii 

Return  of  Premium. 
1^.  An  insured  whose  policy  waa  rightfully  canceled  because  of 
his  violation  of  a  provision  against  additional  insurance  can- 
not maintain  an  action  against  insurer  for  the  unearned 
premium.    Farmers  Mutual  Ins.  Co.  v.  Home  Fire  Ins.  Co. . . . 

S9.  Section  42,  chapter  43,  Compiled  Statutes,  providing  for  can- 
cellation of  policies  upon  request  of  insured,  and  for  return 
of  unearned  premiums,  applies  only  to  a  policy  in  force, 
and  has  no  reference  to  a  contract  which  has  ceased  to  exist 
because  of  insured's  violation  thereof.    Id. 

Interest.    See  Mortgages,  5. 

Where  a  judgment  debtor,  to  procure  an  extension  of  Hme  for 
payment,  agreed  to  pay  lienor  interest  in  addition  to  the 
•  rate  fixed  by  the  original  contract,  it  was  held  that  the  addi- 
tional interest  was  payable  with  the  principal,  and  that  the 
statute  of  limitations  did  not  begin  to  run  against  the  addi- 
tional interest  until  the  principal  was  paid.  Greenioood  o. 
Fenton  

Interaal  Improvements.    See  Elections. 

Intervention.    See  Mandauus,  6. 

Irrigation. 

1.  The  use  of  water  for  the  purpose  of  irrigation  is  a  publio 
use  within  the  import  of  the  constitution.  Oumminffs  «• 
Hyatt  

8.  The  nature  of  irrigation  is  such  as  to  make  it  a  snbjeet  oi 
legislative  control  and  to  warrant  the  legislature  in  desig- 
nating irrigation  ditches  or  canals  **works  of  internal  imr 
provement.*'    Id. 

Joinder  of  Oauaes  of  Actioa.    See  Mamdamus,  9. 

Journal  Entry.    See  Review,  44-46. 

Judg^.    See  Courts. 

A  judge  at  chambers  possesses  no  jurisdiction  to  vacate  or 
modify  orders  or  judgments  of  the  district  courk  Kifiie 
V.  Fenner 

Judgments.    See  Criminal  Law,   15.    Hoiibstbad,  d-5.    iNJUiro- 
TioN,   3.    Intebisst.    Justice  or   the   Pbags,   i.    Maaas 

gages,     1,     2,     11,     15.     BSS     JUDIOATA.     BWXBW,     84,     U. 

Statutes,  8. 
1.  After  an  appeal  perfected,  an  amendment  of  the  T^oorA 
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of  the  judgment  6|>pelUed  from  to  show  oerteln  facts  and  a 
irabseqneiit  amendmeat  whereby  such  facta  were  eliminated 
from  the  record,  held  to  have  nccorapliahed  nothing  by  way 
of  amendment.    Andreteii  v.  Carson 978 

St  Where  tlie  record  of  a  judgu.cut,  at  the  time  of  an  appeal 
taken  therefrom,  recited  that  it  hnd  been  rendered  upon 
the  consideration  of  agreement  of  parties,  the  appeal 
was  unavailing  and,  on  motion  of  appellee,  was  properly 
dismissed,    /d. 

t.  The  mere  fact  that  in  a  journal  entry  a  motion  sustained 
was  described  as  **a  motion  to  dismiss  an  appeal  beca\TR^  not 
taken  in  time,"  held  not  suilicient  to  prevent  the  appellate 
court  from  .considering  whether  or  not  the  ruling  on  said 
motion  was  proper,  in  view  of  grounds  urged  therein,  but 
not  recited  in  said  journal  entry.    Id, 

Deficiency, 

4.  Evidence  held  insulBcient  to  sustain  a  deficiency  judgment 
entered  against  the  purchaser  of  mortgaged  property  on 
the  theory  that  he  assumed  payment  of  the  mortgage. 
MendelHMohn  v.  Christie tB4 

Effect  of  Repeal  of  statute, 

5.  A  judgment  against  stockholders  for  a  liability  arising 
under  section  136,  chapter  11,  General  Statutes  1873,  ren- 
dered after  the  repeal  of  that  statute,  is  erroneous  but  not 
void;  and  the  repeal  of  the  statute  before  judgment  is  no 
defense  to  a  creditors*  bill  to  enforce  the  judgment.  Omaha 
Coalt  Coke  d  Lime  Co,  v,  Suess 879 

Form. 

6.  Form  of  decree  in  a  suit  to  enforce  individual  liability  of 
stockholders,  for  corporate  debts.     Van  Pelt  v,  Gardner. . . .  702 

7.  A  judgment  otherwise  joint  in  form  is  not  rendered  several 
by  a  finding  as  to  which  of  defendants  is  the  principal 
debtor,  and  which  are  sureties.    Farney  v,  Hamilton  County, .  797 

Injunction, 

8.  A  court  of  equity  will  not  enjoin  the  enforcement  of  a  judgr 
ment  of  a  justice  of  the  peace  where  it  appears  that  a  plain 
and  adequate  remedy  existed  at  law.    Mayer  v.  Nelson 435 

Jurisdiction, 
9«  Refusal  to  confirm  a  sale  made  pursuant  to  a  decree  held 
not  erroneous  where  the  court  discovered  it  had  no  juris- 
diction to  enter  the  decree  against  the  party  resisting  oon- 
flrmation.     Baldwin  r.  Burt 287 

18.  To  8upp€>rt  a  judgment  of  a  justice  of  the  peace  the  record 
must  affirmatively  show  jurisdiction  over  the  person  ed  de- 
fendant.   Miller  V.  Meeker 452 

11.  The  validity  of  a  judgment  or  order  does  not  depend  on  the 
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reason  for  the  action  of  the  conrt,  but  upon  lawful 
thority  to  hear  and  determine  the  matter  before  the  conrk 
In  re  Ream i0 

Lien.  Bom€»tead, 
IS.  The  general  lien  of  a  deficiency  judgment  rendered  not  bj 
confession  and  at  a  term  subsequent  to  the  commencement 
of  the  foreclosure  suit  in  which  such  judgment  was  ren- 
dered is  superior  to  a  mortgfage  or  conveyance  of  the  debt- 
or's land  executed  after  the  commencement  of  that  term, 
but  before  the  actual  rendition  of  the  judgment.  Hooff- 
land  t7.   Oreen IM 

18.  A  dormant  judgment  is  not  a  lien  upon  tiie  lands  of  the 
judgment  debtor.    Harhach  v.  Smiley , tl7 

14.  A  judgment  revived  la  a  lien  from  the  date  of  the  order 
of  revivor.    Id, 

15.  Under  the  present  homestead  law  a  judgment  is  a  lien 
merely  on  the  debtor's  interest  in  lands  occupied  as  a  home- 
stead in  excess  of  $2,000.     Id. 

10.  A  judgment  is  not  a  lien  on  lands  occupied  as  a  homestead, 
where  the  debtor's  interest  therein  does  not  exceed  $^000. 
Farmers  Loan  d  Trust  Co.  v.  Schwenk W! 

Pleadings, 

17.  Section  440  of  the  Code  of  Civil  Procedure  requires  judg- 
ment to  be  rendered  in  favor  of  the  party  entitled  thereto 
by  the  pleadings,  notwithstanding  a  verdict  has  been  re- 
turned  against  him.  Stewart  v.  American  Exchange  Nat, 
Bank   , 401 

Proceedings  to  Vacate. 

18.  A  party  seeking  to  vacate  a  judgment  after  the  term  at 
which  it  was  rendered  must  allege  and  prove  that  he  has  a 
valid  cause  of  action  or  defense,  and,  to  entitle  him  to  relief, 
the  court  must  adjudge  that  such  cause  of  action  or  defense 

is  prima  facie  valid.     CHlbert  t?.  Marrou) T7 

19.  The  power  of  a  district  court  to  vacate  or  modify  its  own 
•    judgments  after  the  term  at  which  they  were  rendered  fa 

limited  to  the  grounds  enumerated  in  section  602  of  the 
Code.    Hampton  Lumber  Co.  n.  Van  Ness 18S 

80.  Where  a  defendant  against  whom  judgment  has  been  irregu- 
larly entered  moves  for  a  vacation  thereof  under  sections 
602-611  of  the  Code,  he  must  show  that  he  has  a  defense  to 
the  action,  but  it  need  not  be  a  complete  and  perfect  de- 
fense to  plnintifTs  entire  claim,  a  defense  to  any  substan- 
tial part  of  it  being  sufficient  to  entitle  defendant  to  relief. 
Kime  V.  Fenner 47§ 

tl.  Where  a  petition  seeking  the  vacation  of  a  judgment  irregu- 
larly entered  against  a  defendant  has  an  answer  attached 
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thereto  presenting  seyeral  defenses  to  tlie  plaintilTs  cause 
of  action,  the  court  cannot  strike  out  such  answer  on  the 
ground  that  all  the  defenses  pleaded  are  not  available,  and 
then  dismiss  the  proceeding  because  the  defendant's  peti- 
tion does  not  exhibit  a  defense  to  the  action.    Id, 

Proceeds  of  Execution. 

18.  Firm  creditors  holding  a  judgment  against  a  firm,  held  not 
entitled  to  proceeds  of  firm  assets  sold  on  execution,  where 
the  proceeds  were  claimed  under  an  execution  on  a  former 
Judgment  rendered  against  the  firm  in  a  suit  on  a  note  not 
given  with  reference  to  firm  business,  but  to  which  one 
partner  had  signed  the  firm  name  without  authority  from 
the  other  partner.    Werner  v.  Her ft7t 

Service  of  Summons. 
tS.  A  party  who  did  not  appear  in  an  action,  but  against  whom 
judgment  was  rendered,  may  show  in  a  proper  proceeding, 
either  as  a  cause  of  action  or  a  defense,  that  recitals  of  the 
record  that  he  was  served  with  process  were  false.  Eayrs 
V.  Nason 141 

24.  A  judgment  against  defendant  is  not  void  but  erroneous 
and  subject  to  reversal  on  review,  where  the  summons  was 
served  upon  him  while  he  was  in  attendance  upon  court 
as  a  witness  and,  for  that  reason,  exempt  from  service  of        • 
process.    Mayer  v.  NcUtjn 434 

Judicial  Sales.    See  Estoppel,  7.    Executions. 

Jurisdiction.  See  Appearance.  Contempt,  1.  Criminal  Law, 
13,  14.  EQtriTY.  Judges.  Justice  of  the  Peace,  4. 
Nuisance.    Heview,  47-52. 

Jury.    See  Instructions,  19,  20. 

Justice  of  the  Peace.    See  Judgment,  8.    Res  Jitdicata,  6. 

1.  The  district  court  upon  the  trial  of  an  appeal  from  a  justice 
of  the  peace  is  without  jurisdiction  to  render  against  the 
sureties  on  the  appeal  bond  the  same  judgment  it  enters 
against  appellant.    Drummond  Cafriage  Co.  v.  Mills 417 

2.  When  an  action  is  properly  brought  before  a  justice  of  the 
peace  of  one  county  summons  may  issue  to  any  other 
county  to  bring  in  other  parties  defendant.    Miller  v.  Meeker,  4fit 

3.  In  a  personal  action  service  of  summons  in  a  county  where 
a  suit  is  brought  upon  a  nominal  defendant  merely,  who 
has  no  substantial  interest  in  the  subject  of  the  suit  ad- 
verse to  the  plain  tiff,  does  not  confer  authority  upon  the 
court  to  issue  a  summons  to  another  county  for  a  real  de- 
fendant.   Id, 

4.  The  jurisdiction  of  a  justice's  court  is  inferior  and  limited, 
and  to  support  a  judgment  of  that  court  the  record  must 
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aiBrmatiTely  show  JuriBdiction  oyer  the  pereon  of  defend- 
ant.   Id. 

t.  In  an  error  proceeding  to  reyerse  a  judgment  by  default 
rendered  against  defendant  by  a  Justice  of  the  x>eaee,  preju- 
dicial error  will  not  be  presumed  from  an  indorsement  on 
the  summon R  that,  upon  default,  judgment  would  be  ren- 
dered for  a  certain  sum  with  interest,  where  the  summona 
recited  that  interest  was  claimed  at  ten  per  cent,  this  rate 
with  the  principal  justifying  a  judgrnic  nt  in  excess  of  that 
rendered.     McKihhen  r.   HtirrU 

i.  In  an  error  proceeding  it  will  not  be  assumed  that  no  bill 
of  particulars  had  been  filed  with  a  j-iistice  of  the  peace 
before  he  rendered  the  judgment  assjiiled,  where,  before 
judgment,  no  snch  question  was  raised.     Id. 

y.  A  Justice  of  the  peace  has  jurisdiction  to  issue  a  warrant 
for  the  arrest  of  a  garnishee  who,  having  been  summoned, 
refuses  to  appear  and  answer;  and  the  failure  to  tender  the 
garnishee  his  fee,  if  such  failure  excuses  his  failure  to  ap- 
pear, is  merely  a  defense  to  the  contempt  proceedings  and 
does  not  render  the  issuing  of  the  warrant  void,  or  the  jus- 
tice civilly  liable  for  having  issued  it.    KeUey  v.  Klabunde. . . 

t.  Where  a  justice  of  the  peace  has  no  jurisdiction  of  the  sub- 
^  ject-matter  of  an  action  the  district  court  cannot  acquire 

jurisdiction  by  appeal.    Jacotson  v.  Lynn 794 

Laches.    See  Bill  of  Exceptions,  3.    New  Trial,  1.    Beview,  50. 

Land  Contracts.    See  Vendob  and  Vendee,  6. 

Landlord  and  Tenant.    See  Pabty  Walls,  2. 

1.  Evidence  in  an  action  for  rent  held  insufficient  to  sustain 
a  finding  for  defendant.  Benedict  v.  Citizens  Bank  of  Platta- 
mouth Ill 

3.  Exclusion  of  lease  held  not  reversible  error  in  an  action  to 
recover  a  balance  due  plaintifF  for  repairing  a  hotel.  Hcrzke 
«.    Blake 46i 

S.  Where  land  is  leased  for  a  share  of  the  crops,  the  landlord 
and  tenant  are  tenants  in  common  of  the  growing  crops, 
and  the  interest  of  either  may  be  seized  on  execution. 
Bimt  «.  Jones TW 

1.  In  a  prosecutioh  for  larceny  by  H  bailee  the  gravamen  of 
the  charge  is  the  felonious  cotiverSion,  and  the  intent  ntaj 
be  shown  to  have  been  entertained  as  of  the  time  of  the 
reception  of  the  possession  of  the  property  or  to  hftve 
arisen  during  the  continuance  of  such  possession.    Dm^is 

V.  f^tate 17t 

2.  Criticism  of  instructions  in  A  proseeiitlon  i<tt  lAreeny  aa 
bailee.    Id , IfB 
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Titffiiling  Qa«8tioii8.    See  Withb80B8. 

.Xdens.  8ee  At^imals,  2.  Bailment,  2-5.  Chattel  MoRTGAGEfl. 
Judgments.  Mortgages.  Subrogation.  Taxation^  7* 
Trusts,  6,  7. 

Xdfe  Insurance.    See  Insurance,  3-12. 

Limitation  of  Actions.    See  Adyerse  Possession.    Insurance,  21. 

1«  Where  a  statute  confers  a  right  of  action  not  existing  at 

common  law,  and  limits  the  duration  of  that  right,  such 

limitation  relates  not  only  to  the  remedy,  but  extinguishes 

the  right.    Ooodv^  v.  Cunninffluifn 19 

3.  A  provision  in  a  eontract  limiting  the  time  for  bringing  suit 
thereon  to  a  period  different  from  that  fixed  by  statute  is 
against  public  policy  and  not  enforceable.  Miller  v.  State 
Ins,   Co 121 

8.  When  it  is  not  apparent  from  the  face  of  a  pleading  that  the 
action  or  defense  is  barred  by  the  statute  of  limitations, 
then  the  bar  must  be  raised  by  plea  or  it  will  be  deemed 
waiyed.    Eayra  v.  Nasan 148 

4.  When  a  pleading  discloses  upon  its  face  that  the  action  or 
defense  is  barred  by  the  statute  of  limitations,  then  such 
bar  may  be  raised  by  objection  that  the  pleading  does  not 
state  a  cause  of  action  or  defense.    Id, 

6.  In  an  action  to  quiet  title  the  statute  of  limitations  does  not 
begin  to  run  in  favor  of  the  defendant  until  some  assertion 
of  ownership  or  claim  to  the  premises  is  made  by  him.     /(2,  144 

6.  So  far  as  a  petition  to  quiet  title  by  cancellation  of  a  sher- 
iff's deed  disclosed,  held  that  plaintiff's  cause  of  action  ac- 
crued at  the  date  the  suit  was  brought.    Id. 

T.  Where  an  original  petition  to  foreclose  tax  liens  was  d^ 
fective  in  omitting  averments  of  levy  and  assessment,  the 
filing  of  an  amended  petition  supplying  such  averments  held 
not  to  be  the  commencement  of  the  action  in  such  a  sense 
as,  meanwhile,  to  permit  the  running  of  the  statute  of  lim- 
itations.   Merrill  V.  Wright 51T 

8.  Where  a  judgment  debtor,  to, procure  an  extension  of  time 
for  payment,  agreed  to  pay  lienor  interest  in  addition  to 
the  rate  fixed  by  the  original  contract,  it  was  held  that  the 
additional  interest  was  payable  with  the  principal,  and  thai 
the  statute  of  limitations  did  not  begin  to  run  against  the 
additional  interest  until  the  principal  was  paid.    Greenwood 

t,   Fenton 678 

9.  A  cause  of  action  against  stockholders  of  a  corporation, 
by  a  creditor,  to  subject  their  unpaid  stock  subscriptions  to 
the  payment  of  his  debt,  accrues  when  the  exact  amount 
justly  due  the  creditor^  from  the  corporation  has  been  as- 
certained and   the  coi-porate   property   exhausted,   and  is 

^  barred  in  four  years  thereafter.    Tan  Pelt  v.  Gardner 701 
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IM  FendeiiB.    See  Vbrdob  Ain>  Vendeb,  1. 

Lord  Campbell's  Act.    See  Death  bt  Wrongful  Act. 

IDdiciouB  Prosecution. 

1.  To  sustain  a  judgment  for  plaintiff  in  an  action  for  mali- 
cious prosecution  he  must  show  by  a  preponderance  of  evi- 
dence that  such  prosecution  has  been  determined;  that  de- 
fendant had  no  reasonable  or  probable  cause  for  believing' 
plaintiff  guilty  of  the  offense  charged;  and  that  in  institut- 
ing and  carrying  on  the  prosecution  defendant  was  actuated 
by  malice.    Hagelund  v.  Murphy 

2.  Evidence  held  to  sustain  the  action  of  the  district  court  in 
taking  the  case  from  the  jury  and  in  dismissing  plaintilTs 
action.    Id. 

Handamus. 

1.  Mandamus  to  compel  the  superintendent  appointed  by  the 
society  of  the  home  for  the  friendless  to  surrender  posses- 
sion of  the  home,  denied.    Btaie  v,  WUl\am% tB4 

2.  In  an  application  for  a  vrvit  of  mandamus  the  court  will  not 
try  the  title  or  right  of  possession  to  real  or  personal  prop- 
erty, and  by  allowing  the  writ  make  it  subserve  the  purpose 
of  a  writ  of  ejectment  or  replevin.    Id, 

8.  In  a  single  proceeding  several  writs  of  mandamus,  directed 
to  different  respondents,  requiring  the  performance  of  dif- 
ferent acts,  cannot  be  granted.    State  v.  Cornell ISt 

4.  A  county  board  cannot  be  compelled  to  provide,  through  a 
use  of  the  county  general  fund,  for  the  payment  of  a  war- 
rant which,  upon  its  face,  requires  that  payment  thereof, 
when  made,  shall  be  charged  to  a  certain  designated  ditch 
fund.    Hall  v,  State Ml 

5.  When  mandamus  is  the  appropriate  remedy  the  writ  is  is- 
sued on  relation  of  a  private  suitor.  First  Neit.  Bank  of 
Xeligh  V,  Lancaster 40r 

6.  Where  an  officer  who  attached  exempt  personalty  refuses  to 
call  appraisers  after  the  proper  inventory  and  affidavit  have 
been  filed,  he  may  be  directed  by  mandamus  to  perform 
that  duty;  and,  pending  the  application  for  the  writ,  the 
attaching  creditor  may  intervene  and  resist  the  application, 
but  cannot  put  in  issue  the  correctness  of  the  inventory  or 
the  truth  of  the  affidavit.    Id 468 

7.  Mandamus  will  not  issue  to  compel  the  auditor  to  issue  a 
warrant  for  a  claim  which  he  has  disallowed,  there  being 

an  adequate  remedy  by  appeal.    State  v.  Cornell 118 

8.  The  auditor  of  public  accounts  will  not  be  compelled  to 
issue  a  warrant  on  the  state  treasury  for  payment  of  money, 
unless  he  has  been  authorized  to  do  so  by  legislative  appro- 
priation.    Id ••..•••.. 
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Iburket  House.    See  Mttnicipal  CoBPOBATioirSy  8. 

Ibnied  Women.    See  Hu8BAin>  akd  Wife. 

A  married  woman  who  holds  lands  in  fee  may  sign  a  petitioii 
for  an  election  to  vote  bonds  for  internal  improvementa 
where  the  statute  provides  that  such  a  petition  must  be 
signed  by  freeholders.    Cummings  v.  Hyatt 85 

ihaling  Idemi.    See  Mobtoages,  12,  13. 

and  Servant.    See  Carbiebs,  2. 

Appliances.  Repairs.  Injury  to  Servant. 
1.  In  a  suit  against  a  railroad  company  for  injuries  resulting 
from  a  defective  brake,  that  it  became  out  of  repair  a  short 
time  before  the  accident,  and  that  the  company  had  no 
knowledge  of  the  defect  and  could  not  by  exercising  ordi- 
nary care  have  discovered  it  before  the  accident,  are  matters 
of  defense.     Chicatfo,  B.  d  Q.  R.  Co.  v.  Kellogg 127 

8.  In  a  suit  by  a  station  agent  of  a  railroad  company  Against 
it  for  injuries  he  had  sustained  while  attempting  to  set  a 
defective  brake,  the  petition  does  not  fail  to  state  a  cause 
of  action  because  it  does  not  aver  that  the  company  knew 
of  the  defective  condition  of  the  brake,  or  that  the  brake 
had  been  out  of  repair  for  such  a  length  of  time  that  the 
company,  by  the  exercise  of  ordinary  care,  could  have  dis- 
covered the  defect.    Jd. 

8.  It  is  the  duty  of  a  master  to  furnish  the  servant  tools  and 
appliances  reasonably  safe  and  fit  for  the  purposes  for 
which  they  are  designed;  and  if  the  master  neglects  to  do 
this,  and  the  servant  is  Injured  without  fault  on  his  part, 
the  defect  in  the  instrument  or  appliance  not  being  obvious, 
the  master  is  liable.     Id 188 

4.  Where  it  is  the  duty  of  a  station  agent  to  set  car-brakes 
but  not  to  inspect  them,  he  has  the  right  to  presume  that 
the  brakes  are  in  proper  condition  and  reasonably  fit  for  the 
purposes  for  which  they  were  designed.    Id. 

6.  If  a  car  inspector,  whose  duty  it  is  to  keep  the  brakes  In 
repair,  neglects  that  duty,  and  his  co-servant^  for  instanoe 
a  station  agent,  is  injured  by  that  neglect,  the  railway  com- 
pany is  liable  for  such  injury.    Id. 

6.  In  an  action  by  a  station  agent  against  a  railroad  company 
for  injuries  resulting  from  a  defective  brake,  instructions 
held  erroneous  but  not  prejudicial.    Id 128 

Tfegligence. 

7«  In  a  suit  by  an  injured  emp1oy6  against  a  railroad  company, 

evidence  held  to  disclose  contributory  negligence  requiring 

the  reversal  of  a  judgment  in  favor  of  plaintiff.    Chicago^ 

R,  I,  d  P.  R.  Co.  V.  CowUb , 

8*  Evidence  held  to  sustain  a  finding  that  negligence  of  a  rail- 
road company  was  the  proximate  cause  of  injury  to  an  em- 
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ploy6,  and  that  the  latter's  contributory  negligence 
not  the  cause  of  the  injury.     Union  P.  jB.  Co.  v,  Elliott 

9.  ETidence  held  to  sustain  the  Jury'ti  finding  that  the  death 
of  an  employd  was  not  caused  by  his  own  negligence.  Jfto* 
iouri  P.  R,  Co,  V.  Lifons .' 

Fellow-Servants, 

10,  A  Ftation  agent  whose  duty  it  is  to  set  car-brak«i,  but 
not  to  inspect  or  repair  them,  held  not  a  fellow-serrant  of 
a  car  inspector.    Chicago^  B,  d  Q.  R,  Oo,  V.  Kellogg 

11.  It  is  not  the  law,  except  where  made  so  by  statute,  th&t  • 
master  is  liable  to  a  servant  for  an  injury  which  the  latter 
has  received  through  the  negligence  of  a  fellow-serranti 
Id. 

IS.  In  a  suit  against  a  railroad  company  by  an  employ^  who 
was  injured  through  negligence  of  a  co-empIoy6,  the  defehai 
that  the  employes  were  fellow-servants  cannot  be  consid- 
ered on  review  unless  presented  to  the  trial  court  by  a 
pleading,  an  instruction,  or  in  some  other  manner.  Union 
P.  R.  Co.  V.  Elliott 

it.  Risks  of  employment  may  include  a  servant's  liability  to 
injury  at  the  hands  of  a  negligent  fellow-servant.  Mis- 
souri P.  R.  Co.  V.  Lyons 

14.  Where  a  master  is  not  guilty  of  negligence  in  the  selection 
or  retention  of  servants,  nor  in  furuishing  them  with  suitar 
ble  appliances,  he  is  not  answerable  to  one  of  them  for  an 
injury  caused  by  the  negligence  of  a  fellow-servant  while 
both  are  engaged  in  the  same  work  in  the  same  department 
of  the  master's  business.    Id. 

15.  Each  member  of  a  switching  crew  held  a  fellow-servant  ci 
each  inembet  of  another  switching  crew  employed  by  the 
Same  railway  company.    Id. 

Xaster  Commisslonor.    See  ExEcmoivB,  10,  11,  16,  17. 

XechAJiics'  Lima. 

1.  The  lien  of  a  mortgage  taken  while  a  building  is  in  process 
of  erection  on  the  land  Is  subject  to  mechanics*  liens  for 
work  commenced,  or  for  material  the  furnishing  of  whicfi 
was  begun,  before  the  mortgage  was  recorded.  Oooditin 
i>.  Cunningham n 

t.  The  statutory  provision  whereby  the  lien  is  limited  to  two 
years  after  the  filing  of  the  claim  is  a  limitation  np<*n  ih« 
Existence  of  the  lien, 'and  not  merely  npon  the  remedy  to 
enfol>ce  it.    Id ^ ]g 

S.  A  junior  incumbrancer  who  v^as  not  k  party  to  A  suit  to 
foreclose  a  m«chani6'ft  li*n,  will  not,  after  Extinction  of  <ii«t 
lien  by  lapse  of  time,  be  required  to  r^eeih  from  the  |mr- 
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chaser  at  the  Toid  sale  as  a  coi).ditiQn  of  enforcing  his  own 
incumbrance.    Id. 

4.  A  petition  lor  foreclosure  alleging  that  the  materials  were 
sold  and  delivered  for  use  in  the  erection  of  a  building  but 
not  charging  they  were  thits  used,  that  during  the  time  the 
materials  were  being  delivered  the  purchaser  thereof  sold 
the  premises  to  his  co-defendant  who  completed  the  build- 
ing, using  a  small  portion  of  the  materials  for  that  purpose, 
held  to  state  a  cause  of  action  against  both  defendants. 
Bogue  v,  Quthe 236 

6.  The  object  of  the  statute  in  permitting  a  claimant  for  a  lien 
to  file  an  account  in  the  register's  oflice  is  to  apprise  per- 
sons dealing  with  the  realty  of  the  existence  of  the  claim. 
Portsmouth  Savings  Bank  v.  Rihy 631 

6.  That  one  has  furnished  labor  or  material  in  improving 
realty  of  another,  and  is  therefore  entitled  to  a  lien,  cannot 
be  established  solely  by  putting  in  evidence  the  verified 
account  filed  in  the  register's  office  for  the  purpose  of  ob- 
taining the  lien.    Id. 

7.  A  verified  account  filed  in  the  register's  office  for  the  pur- 
pose of  obtaining  a  lien  is  not  even  pi^ima  facie  evidence  that 
the  labor  or  material  was  furnished,  nor  that  claimant  ham 
a  lien.    Id, 

6.  In  a  mortgage-foreclosure  suit  it  was  held  that  priority  of  a 
mechanic's  lien  could  not  be  established  solely  by  introc]uc- 
Ing  in  evidence  the  decree  rendered  in  a  suit  to  foreclose 
the  mechanic's  lien.    Id. 

Xergwr. 

!•  It  is  a  general  rule  that  where  two  unequal  estates  vest  in 
the  same  person  at  the  same  time,  without  an  intervening 
estate,  the  smaller  is  thereupon  n^erged  in  the  greater;  but 
merger  does  not  always  or  necessarily  result  from  such  a 
coinciding  of  estates.    Peterborough  Savings  Bank  v.  Pierce, .  712 

2.  Whether  two  estates  will  be  held  to  have  coalesced  depends 
upon  the  facts  and  circumstances  in  the  particular  case,  the 
intention  of  the  party  acquiring  the  two  estates,  and  th^ 
equities  of  the  parties  to  be  affected.    Id, 

Xistake.    See  Refobhation  or  Inbtbuments. 

Kon^y  Paid. 

Evidence  Held  insufficient  to  sustain  the  averments  of  a  peti- 
tion for  money  paid.    Penn  Mutual  Life  Ins,  Oo,  t?.  Cqno^gJ^y, .  124 

Xortgage  Foreclosure.    See  Executions. 

Xortgages.    See     Cobpobations.     Pbincipal    and     Subett,     4. 

SUBBOOATION.   VeNDOB  AND  VeNDEE,  1. 

1.  A  mortgage  to  secure  future  advances  was  made  in  the  form 
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of  a  dee<)  absolute.  No  obligation  rested  on  tlie  mortgagee 
to  make  any  advances.  Creditors  of  the  mortgagor  recov- 
ered judgments  after  the  mortgage  was  recorded,  and,  after 
causing  executions  to  be  levied  on  the  land  mortgaged* 
brought  a  creditors'  bill  to  subject  it  to  the  payment  of 
their  judgments.  Held,  That  the  mortgage  was  prior  to 
their  claims  for  all  sums  advanced  before  the  mortgagee 
had  knowleoge  thereof,  but  subject  to  their  claims  as  to 
sums  advanced  after  the  mortgagee  acquired  knowledge  of 
their  rights.    Omaha  Coal,  Coke  d  Lime  Co,  t?.  8ues8 379 

t.  A  deed  absolute  in  form  conveying  the  legal  title,  although 
intended  as  a  mortgage  to  secure  future  advances,  and  the 
lien  of  a  judgment  not  attaching  to  an  equitable  estate,  the 
liens  of  other  creditors  of  the  grantor  did  not  attach  until 
the  levy  of  execution  at  the  earliest;  and,  in  the  absence 
of  evidence  that  advances  were  made  by  the  mortgagee 
between  the  levy  and  the  commencement  of  a  creditors'  suit 
to  subject  the  land  to  the  payment  of  the  judgments,  the 
latter  date  was  properly  taken  as  marking  the  time  after 
which  advances  on  the  mortgage  were  subordinate  to  the 
claims  of  such  other  creditors.    Jd, 

Assignments,  Rights  of  Transferees, 
8.  The  rights  of  one  who  held  an  unrecorded  assignment  of 
a  junior  mortgage  are  not  barred  by  a  decree  foreclosing 
the  senior  lien  in  a  suit  to  which  he  was  not  a  party,  though 
the  original  mortgagee  was  a  party.  Ooodioin  v,  Cun- 
ningJiam    11 

4.  The  transfer  of  a  note  secured  by  mortgage  carries  with  it 
the  mortgage  and  operates  as  a  transfer  thereof  without  a 
formal  or  written  assigfnment.    Id, 

S*  The  holder  of  an  unpaid,  overdue,  negotiable,  interest  cou- 
pon secured  with  the  principal  bond  by  a  mortgage  on  land 
may  maintain  an  action  to  foreclose  the  mortgage  after  a 
purchaser  of  the  land  paid  the  amount  of  the  bond  to  the 
holder  thereof  and  procured  a  release  of  the  mortgage. 
Griffith  V,  Salleng 362 

••  Within  the  meaning  of  the  recording  acts,  one  purchasing 
the  legal  title  to  realty  from  a  mortgagee  who  registered 
his  mortgage  which  secured  an  unmatured  negotiable  note, 
is  not  a  purchaser  without  notice,  nor  entitled  to  protection 
against  such  mortgage,  when  in  the  hands  of  a  bona  fide 
purchaser,  though  the  assignment  was  not  recorded.  Peter- 
borough  Savings  Bank  r.  Pierce 713 

Deficiency  Judgment, 
7.  Evidence  held  insnilicient  to  sustain  a  deficiency  judgment 
entered  against  the  purchaser  of  mortgaged  property  on 
the   theory   that   he   assumed   payment   of   the   mortgage. 
MendeUsohn  v,   Christie 684 
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Delivery. 
••  It  cannot  be  inferred  that  a  mortgage,  although  left  In  the 
custody  of  the  mortgagee,  was  delivered  as  to  one  of  two 
joint  mortgagors  upon  the  sigfning  and  acknowledgment  by 
him,  when  it  was  the  manifest  intention  of  the  parties  that 
it  should  not  take  effect  until  execution  by  the  other  mort- 
gagor.   Hoagland  v.  Green 164 

Emecution  hy  Corporations, 

9.  A  mortgage  executed  by  an  insolvent  corporation  to  secure 
a  debt  due  from  it  to  one  of  its  officers'  or  directors  is 
illegal  and  void.    Stough  v.  Ponca  Mill  Co 500 

10.  A  mortgage  executed  by  an  insolvent  corporation  to  a 
third  person  to  secure  a  debt,  for  the  payment  of  which 
one  of  its  officers  or  directors  is  personally  bound,  is  Illegal 
and  void.     Id. 

lAens.    Foreclosure,    Estoppel. 

11.  Where,  under  a  decree  foreclosing  one  of  two  mortgages  of 
equal  priority  given  to  plaintiff  in  one  transaction  and  cov- 
ering the  same  lands,  the  appraisers  erroneously  deducted 
from  the  value  of  the  premises  the  amount  of  a  judgment  as 
a  senior  lien,  plaintiff,  being  the  purchaser  at  the  foreclos- 
ure sale,  cannot  be  heard,  in  a  subsequent  action  by  him  to 
foreclose  the  other  mortgage,  to  assert  that  such  judg- 
ment was  the  junior  lien.     Fanners  Loan  d  Trust  Co.  v, 

Bchwenk    057 

Pet€r1>orough  Savings  Bank  v.  Pierce 721 

Marshaling  Liens. 

12.  In  marshaling  liens  in  foreclosure  proceedings,  held  that 
judgments  should  be  given  priority  according  to  the  date 

of  the  respective  liens.    Horbach  v.  Smiley 217 

18.  In  a  mortgage-foreclosure  suit  it  was  held  that  priority  of 
a  mechanic's  lien  could  not  be  established  solely  by  intro- 
ducing in  evidence  the  decree  rendered  in  a  suit  to  foreclose 
the  mechanic's  lien.    Portsmouth  Savings  Bank  v.  Riley 631 

Right  to  Redeem, 

14.  In  a  suit  by  mortgagor's  heir  against  the  purchaser  at  fore- 
closure sale  to  redeem  the  land  and  to  quiet  title,  it  was 
held  proper  for  the  heir  to  show  the  falsity  of  an  affidavit 
for  constructive  service,  in  the  foreclosure  suit,  averring 
that  the  ancestor  was  a  non-resident  and  that  he  could  not 

be  served  with  summons  in  the  state.    Eayrs  v.  Nason 143 

Satisfaction. 

15.  A  false  certificate  of  satisfaction  issued  by  the  clerk  of  the 
district  court  and  recorded  by  the  register  of  deeds  does 
not  suspend  execution  of  a  decree  of  foreclosure.  Clark  d 
Leonard  Investment  Co.  v,  Hamilton 03 

Xotions.    See  Pleading,  9. 
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Xunicipal  Bonds.    See  Counties,  4.    Elections.    ICunicip^l  Go^* 

PORATIONS,  8. 

Xnniclpal  Corporations.    See  Anhcals,  2. 

1,  Power  of  a  city  to  change  to  a  particular  use  land  dedicated 
to  the  public  for  a  diiferent  purpose.  Tukey  v.  City  of 
Omaha 371,  372,  374 

Bonds  for  Market  House. 

2.  When  the  governing  body  of  a  municipality  is  authorized 
by  a  vote  of  the  people,  and  only  thereby,  to  incur  a  debt 
for  a  particular  purpose,  such  purpose  must  be  strictly  fol- 
lowed, and  the  terms  of  the  authority  granted  must  be 
strictly  and  fully  performed.    Id 370 

8.  Where  electors  of  a  city  by  vote  adopt  a  proposition  to 
issue  bonds  for  the  purpose  of  securing  a  site  for  a  market 
place  and  erecting  a  market  house  thereon,  the  erection  of 
a  market  house  on  land  already  owned  by  the  city,  and  used 
as  a  public  park,  held  a  substantial  departure  from  the 
terms  of  the  vote,  and  unauthorized.     Id, 

Defective  Sidewalks. 
4.  .Tudgment  affirmed  for  $1,200  in  favor  of  one  who  was  in- 
jured on  a  defective  sidewalk.    City  of  Harvard  v.  Stiles M 

Officers.    Removal.    Right  to  Defense. 
ft.  The  offices  of  city  engineer,  city  attorney,  and  water  com- 
missioner of  the  city  of  Lincoln  are  elective,  the  statutorji 
provision  purporting  to  make  them  appointive  offices  being 
unconstitutional.    State  v.  Botoen 211 

6.  By  section  169,  chapter  12a,  Compiled  Statutes,  the  power 
to  appoint  and  remove  officers  and  members  of  the  fire  and 
police  departments  in  cities  of  the  metropolitan  class  is 
vested  in  the  fire  and  police  commissionerB.    Moores  v.  State,  48$ 

7.  A  member  of  the  fire  or  police  department  in  a  metropoli- 
tan city  cannot  be  discharged  for  political  reasons.    Id. 

8.  Bemovals  deemed  necessary  for  the  proper  management^ 
discipline,  or  more  effective  service  of  either  fire  or  police 
department  in  a  metropolitan  city  must  be  made  pursuant 
to  such  rules  and  regulations  as  may  be  adopted  by  the 
board  of  fire  and  police  commissioners.    Id. 

8.  Before  an  officer  or  member  of  either  the  police  or  fire  de- 
partment in  a  metropolitan  city  can  be  discharged  for  al- 
leged nusconduct,  unfitness,  dereliction  of  duty,  or  oth^ 
cause  affecting  his  character  or  standing  as  a  public  seryant» 
charges  must  be  filed  against  him  and  he  must  be  afforded 
an  opportunity  to  be  heard  in  his  defense.    Id. 

10.  The  right  of  an  officer  of  the  police  force  or  member  of  the 
fire  department  in  a  metropolitan  city  to  defend  against 
formal  charges  is  a  right  to  vindicate  himself  from  an  un- 
just accusation;    not  a  right  to  show  that  the  public  wel- 
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fare  requires  his  retention  or  that  the  reyennes  are  ade- 
quate for  the  payment  of  his  salary.    Id, 

11.  The  membership  of  either  the  police  or  fire  department  of 
a  metropolitan  city  may  be  reduced  on  economic  g^rounds, 
and  men  may  be  dismissed  from  the  service  without  a  hear- 
ing and  without  an  opportunity  to  show  cause  against  the 
dismissal.     Id, 

Taxation,    Cost  of  Abating  Nuisance, 

12.  A  statute  authorizing  a  city  to  assess  against  a  lot  on 
which  a  nuisance  exists  the  entire  cost  of  abating  the  nui- 
sance by  improving  the  lot  does  not  violate  the  constitu- 
tional provision  relating  to  special  taxation  for  local  im- 
provements, but  is  a  proper  exercise  of  police  power. 
Horbach  v.  City  of  Omaha 83 

Taxation.    Injunction, 

13.  A  resident  taxpayer,  showing  no  private  interest,  may 
maintain  a  suit  to  restrain  the  governing  body  of  a  muni- 
cipality from  an  illegal  disposition  of  the  public  money, 
or  the  illegal  creation  of  a  debt  which  must  be  paid  by 
taxation.    Tukey  v.  City  of  Omaha 870 

Ordinances,    Proof, 

14.  Where  publication  of  an  ordinance  of  the  city  of  South 
Omaha  is  made  in  a  daily  paper,  it  must  be  inserted  in  each 
issue  for  a  week,  one  insertion  not  being  sufficient.     Union 

P,  R,  Co.  V.  McXally 112 

15.  Failure  to  publish  in  the  official  newspaper  an  ordinance 
making  an  annual  levy  of  taxes  for  the  city  of  Omaha  did 
not  prevent  the  ordinance  from  becoming  a  law,  where  it 
was  duly  passed,  and  approved  by  the  mayor,  and  contained 
a  section  providing  that  it  should  be  in  force  from  and  after 

its  passage.    Johnson  r.  Finley 738 

16.  The  statutory  method  of  proof  of  the  existence  of  an 
ordinance  of  the  city  of  Omaha  is  not  exclusive,  but  such 
proof  may  be  made  by  common-law  methods.    Id, 

National  Banks.    See  Usubt. 

Vagligence.    See  Master  and  Servant,  7-9.    Railroad  Compa- 
nies.   Street  Railways. 

1.  Where  a  party  in  good  faith  had  endeavored  to  avoid  injury 
attributable  to  the  negligence  of  a  common  carrier,  it  can- 
not escape  liability  by  showing  that  such  endeavors  might 
have  been  more  judicious.  Western  Union  Telegraph  Co,  v. 
Cook  109 

2.  Instruction  defining  ordinary  care.    Omaha  d  R.  7.  R.  Co, 

V.  Crow 748 

3.  A  general  averment  of  negligence  is  sufficient  unless  at- 
tacked by  motion,  and  an  issue  framed  by  a  traverse  of 

58 
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such  averment  may  be  proved  by  evidence  of  any  act  within 
the  general  averment.    Id, 

Negotiable   Instruments.     See   AssiONifSNTB,   2.     Husband  and 
Wife,  6.    Mobtoaoes,  4,  5.    Pabtnership,  5. 
1.  Liability  of  a  bank  for  failure  to  collect  a  draft  sent  to  it 
for  collection,  vi'here  it  failed  to  perform  its  duties  in  good 
faith.    Dem  v.  Kellogg 541 

8.  One  who  buys  a  corporation  note  unlawfully  issued  is  not 
an  innocent  purchaser  where  it  appears  on  the  face  of  the 
note  that  the  payee  therein  named  and  the  officer  by  whom 
it  was  executed  is  the  same  person.    S tough  v.  Ponca  Mill  Co.  500 

Action  on  Note.    Ple<iding. 

8.  It  is  not  essential  that  a  petition  in  a  suit  on  a  note  made 
part  of  the  pleading  should  negative  payment  by  a  stranger. 
Hartzell  v,  McGlurg 313 

4.  A  petition  in  a  suit  on  a  note  made  part  of  the  pleading 
states  a  cause  of  action,  where  it  contains  allegations  that 
defendant  executed  and  delivered  the  note  to  plaintiff,  that 
such  note  is  wholly  due  and  payable,  and  that  defendant 
wholly  neglects  to  pay  the  same,  or  any  part  thereof.    Id, 

Assignments^  Indorsements,  and  Rights  of  Transferees, 
6.  A  negotiable  promissory  note  may  be  transferred  by  a  sep- 
arate, distinct  assignment  thereof,  but  in  such  case  the 
transferee  will  not  be  protected  as  against  infirmities  or 
defenses  which  might  be  shown  as  against  the  assignor. 
Oaylord  v.  Nebraska  Savings  d  Exchange  Bank 104 

6.  An  indorsement  of  a  negotiable  promissory  note,  "Pay  to 
the  order  of — Mary  W.  Gay  lord,"  held  not  a  general  indorse- 
ment, nor  such  an  indorsement  as  would  transfer  t^e  legal 
title  by  a  mere  delivery  of  such  note.    Id, 

7.  Possession  of  a  negotiable  note,  duly  indorsed  by  the  payee, 
creates  a  presumption  of  title  thereto  in  the  holder.  Saun- 
ders V.  Bates 209 

8.  In  a  suit  on  a  note  a  petition,  after  an  allegation  of  exe- 
cution and  delivery  of  the  note  by  defendant  to  plaintiff, 

•  averring  that  "plaintiff  sold  and  discounted  said  note,  that 
the  holder  thereof,  at  maturity,  presented  it  for  payment, 
that  it  was  dishonored,  and  that  by  reason  of  the  neglect 
and  refusal  of  defendant  to  pay  said  note,  plaintiff  wa.s 
compelled  to  take  up  said  note,"  held  to  mean  that  plain- 
tiff, upon  dishonor  of  the  note,  paid  the  amount  due  thereon 
to  the  holder  and  he  thereupon  surrendered  the  note  to 
phniitiff.     Hartzell  r.  MeClurg 316 

9.  In  a  siiit  on  a  note  it  was  heUl  thnt  money  paid  by  plaintiff 
to  ATI  indorsee  was  not  raid  '  ••  the  benefit  of  the  maker, 
but    to   prelect    plaintiff's        .i tract    of   indorsement;     and 
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that  the  effect  of  the  payment  and  redelivery  to  plaintiff 
was  to  v^st  him  with  the  equitable  title  to  the  note.    Id, 

10.  The  equitable  owner  of  a  negotiable  promissory  noti*   in    " 
his  possession  may  maintain  an  action  thereon  in  his  own. 
name.    Id. 

11.  AVhere  defendant  in  his  answer  specially  denies  an  allega- 
tion of  the  petition  that  plaintiffs  are  partners  and  denies 
their  allegation  that  the  note  sued  on  has  been  by  the  payee 
indorsed  and  delivered  to  them,  they  cannot  recover  in  ab- 
sence of  proof  of  the  partnership.    Hoyt  v,  Kauntze 308 

12.  A  memorandum  indorsed  on  a  promissory  note,  to  the  effect 
that  the  promise  may  be  discharged  by  substitution  of 
other  obligations  of  the  makers  within  a  given  time,  is 
for  the  benefit  of  the  makers,  and  if  they  fail  to  avail 
themselves  of  the  privilege  or  option,  within  the  prescribed 
period,  the  note  becomes  absolute,  and  a  recovery  may  be 
had  thereon,  after  maturity,  according  to  its  legal  import. 
Western  Mfg.  Co,  v.  Rogers 45« 

Consideration. 

13.  Note  sued  on  was  executed  upon  a  sufficient  considera- 
tion.   Saunders  v.  Bates 809 

Purchase  Money  Notes,    Bre^ach  of  Warranty. 

14.  Evidence  held  to  sustain  a  verdict  for  defendant  in  a  suit 
on  a  note  for  the  purchase  price  of  a  harvester,  where  the 
seller  failed  to  deliver  a  bundle-carrier  attachment  pursu- 
ant to  contract.  McCormick  Harvesting  Machine  Co.  v.  CoiirP- 
Hght  , 18 

15.  In  a  suit  on  notes  where  defendant  answered  they  were 
given  for  a  harvester,  in  place  of  which,  if  it  did  not  work, 
plaintiff  had  ag^reed  to  furnish  a  new  machine,  it  was  held 
that  proof  by  defendant  that  the  machine  had  been  made 
to  work  at  one  time  but  afterward  failed  to  work,  did  not 
entitle  him,  under  his  answer,  to  establish  a  counter-claim 
for  damages  and  thus  cancel  the  notes.  McCormick  Har- 
vesting Machine  Oo.  v.  Oustafson 276 

Hew  Trial.    See  Instructions,  19,  20. 

1,  Irregularity  in  granting  defendant  a  new  trial  held  waived 
where  plaintiff  did  not  complain  of  the  ruling  until  after 
the  second  trial.    Gilbert  v.  Marrow 77 

8.  Thai  the  verdict  is  not  in  accord  with  the  issues  tendered 
by  the  pleadings  may  be  raised  by  the  assignment  of  error, 
"The  verdict  is  contrary  to  law."  Stewart  v.  American  Ex- 
change Nat.  Bank 464 

Kotes.    See  Negotiable  Instruments. 

Notice.    See  Vendor  and  Vendee,  5. 
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Kulsance.    See  Injunction,  6. 

Where,  by  the  terms  of  a  statute  authorizing  a  city  to 
assess  agpainst  a  lot  on  which  a  nuisance  exists  the  entire 
cost  of  abating  the  nuisance  by  improving  the  lot,  the  owner 
is  entitled  to  notice  and  to  an  opportunity  to  do  the  work 
himself,  the  city  is  without  jurisdiction  to  proceed  with  the 
improYement  until  such  notice  and  opportunity  have  been 
given.    Horbach  V,  City  of  Omaha 83 

Oath. 

Validity  of  affidavit  executed  before  an  officer  not  per- 
mitted to  take  it.    BroumeU  v.  Fuller 587 

Office  and  Officers.     See  Damages,  4.    Municipal  Corporations, 
5-11.    Statutes,  8. 
The  oflRces  of  city  engineer,  city  attorney,  and  water  com- 
missioner of  the  city  of  Lincoln  are  elective,  the  statutory 
provision  purporting  to  make  them  appointive  offices  being 
unconstitutional.    State  t?.  Bowen 211 

Opinions  of  the  Court.    See  Review,  81. 

Order  of  Sale.    See  Executions,  8. 

Ordinances.    See  Municipal  Corporations,  14-16. 

Orerruled  Cases.    See  Review,  74.      Tarle,  ante,  p.  xlix. 

Parties.  See  Banks  and  Banking,  4.  Corporations,  5,  12.  In- 
junction, 4.  Mandamus,  3,  6.  Negotiable  Instruments, 
10.    Res  Judicata,  1,  4,  5.    Review,  1. 

1.  It  is  proper  mat.ter  of  defense  that  the  alleg^  assignee  of 
the  claim  in  suit  is  not  the  owner  thereof  or  the  real  party 

in  interest.    Henley  r.  Evans 187 

2.  The  fact  that  plaintiffs  in  the  district  court  are  different 
from  those  named  in  the  summons  issued  by  the  justice  of 
the  peace  before  whom  the  action  was  brought  affords  no 
reason  for  striking  from  the  tiles  the  petition  tiled  in  the 
district  court.    Hartzell  v,  McClurg 31S 

8.  When  suit' is  properly  brought  before  a  justice  of  the  peace 
of  one  county,  summons  may  issue  to  any  other  county  to 
bring  in  other  defendants;  but  service  upon  a  nominal  de- 
fendant in  the  county  where  the  suit  is  brought  will  not 
justify  the  issuance  of  a  summons  to  another  county  for  a 
real  defendant.    Miller  r.  Meeker 458 

4.  One  not  a  party  to  a  contractor's  bond  may  maintain  an  ac^ 
tion  thereon  where  such  bond  was  executed  for  his  benefit. 
Pioneer  Fire-Proof  d  Construction  Co.  v.  McGlay 663 

5.  All  parties  to  a  joint  judgment  must  be  made  parties  to  a 
petition  in  error,  and  a  failure  to  do  so  is  ground  for  dis- 
missal.   Forney  v.  Hamilton  County 797 

6.  The  mere  acceptance  of  service  of  briefs  by  defendant  in 
error  is  not  a  waiver  of  the  objection  that  there  is  a  defect 
of  parties.    Id. 
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!•  An  undenied  allegation  of  a  petition  that  plaintiffs 

partners  need  not  be  proved.    HartzeU  v,  MeOlurff 816 

t.  Where  defendant  in  his  answer  specially  denies  an  allega- 
tion of  the  petition  that  plaintiffs  are  partners  and  denies 
their  allegation  that  the  note  sued  on  has  been  by  the  payee 
indorsed  and  delivered  to  them,  they  cannot  recover  in  ab- 
sence of  proof  of  the  partnership.    Hopt  v.  Kovntze 368 

t.  In  a  suit  to  dissolve  a  partnership  and  to  require  an  ao^ 
oonnting,  no  demand  being  made  by  any  of  the  partners  for 
a  reformation  of  the  partnership  contract,  the  court  cannot, 
on  its  own  motion,  reform  such  contract  nor  disregard  it 
as  the  basis  of  the  rights  of  the  litigants.    Clark  v,  HaU, . . .  479 

4.  One  holding  a  claim  against  individual  members  of  a  part- 
nership which  had  assumed  the  debt  m&y  recover  judgment 
in  a  suit  against  such  individuals  and  afterward  interrene 
in  an  action  to  dissolve  the  partnership,  and  have  the  judg- 
ment satisfied  out  of  the  firm*s  assets.    Id. 

5.  A  partner,  after  permitting  judgment  to  be  entered  against 
the  firm  on  a  note  not  relating  to  firm  business,  but  to 
which  the  other  partner  signed  the  firm  name,  was  pro- 
eluded  from  asserting  that  the  firm  was  not  bound,  and 
firm  creditors,  in  absence  of  fraud,  had  no  greater  right. 
Werner  v.  Iter 576 

6.  Books  of  account,  kept  by  one  partner  and  showing  his 
transactions  with  the  other,  to  which  accounts  the  other 
had  access  and  which  he  from  time  to  time  examined,  and 
which,  after  the  business  ceased,  he  admitted  to  be  correct^ 
are  admissible  in  evidence  on  an  accounting  between  them. 
Morris  v.  Haas '. . .  •  579 

Party  Walls. 

1.  Provisions  of  a  party- wall  contract  and  lease  considered 
and  the  rights  and  liabilities  of  the  parties  thereunder  de- 
termined.   Smith  r.  Kennurd 624 

2.  Answer  held  to  state  a  defense  to  an  action  by  the  owner 
of  a  lot  to  recover  from  his  lessee  a  sum  paid  by  lessor  to 
the  owner  of  an  abutting  lot  for  erecting  a  party  wall  used 
by  lessee.    Id. 

Passes.    See  CABBnsRs,  4. 

Payment.    See  Chattel  Mortgages,  9.    Insubaitce,  5,  6,  9.    Mort- 
gages, 5.    Negotiable  Instruuents,  9. 
In  an  action  by   the  owner  of  a  lot  to   recover  from  his 
lessee  a  sum  paid  by  lessor  to  the  owner  of  an  abutting  lot 
for  erecting  a  party  wall  used  by  lessee,  the  payment  was 
held  a  voluntary  one.    Smith  v,  Kennard 524 
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Perjury.    See  Wit^essxs,  1. 

False  testimony  relatiDg  to  three  mattei*  keltf  to  eonsti- 
tnte  a  single  offense  where  the  witness  took  one  oath  onlj. 
Barker  V.  State ft 

Petitioii  in  Error.    See  Review,  55. 

PlMuUng.  See  Accounting,  1.  Appearance.  Corporations.  6. 
Damages,  1.  Evidence,  19.  Exemption,  2.  Insurance,  7. 
Judgments,  20,  21.  Limitation  of  Actions,  3,  4,  7. 
Master  and  Servant,  1,  2.  Mechanics'  Liens,  4.  Neou* 
OBNCE,  3.  Negotiable  Inbtbu-ments,  3,  4,  8,  15.  PARTisa. 
Partnership,  2.  Party  Walls,  2.  Beflbtin,  6,  7.  Bb- 
viEW,  79,  80.    Trover  and  Conversion,  3,  4. 

Allegations  Undented. 

1.  Every  allegation  of  a  petition  not  denied  by  answer,  except 
allegations  of  value  or  amount  of  damage,  stands  confessed 
by  defendant  and  need  not  be  proved  by  plaintiff.    EartzeU 

V.  McClurg 311 

2.  All  material  averments  of  new  matter  in  an  answer  which 
are  not  denied  by  the  reply  will  be  taken  as  admitted,  and 
need'  not  be  proved.  Stetcart  v.  American  Exchange  Nat. 
Bank 461 

Amendments. 

3.  It  is  not  an  abuse  of  discretion  for  the  district  court  to  re- 
fuse to  permit  an  amended  answer,  presenting  a  new  de- 
fense, to  be  filed  at  the  time  a  case  is  called  for  trial,  where 
it  appears  that  the  facts  embraced  in  the  proposed  amend- 
ment were  known  when  the  original  ansiver  was  filed,  and 
no  excuse  is  offered  for  the  delay  in  making  i^e  application 

for  leave  to  amend.    Western  Assurance  Co.  v,  KUpatriek 841 

British-American  Assurance  Co.  v.  Kilpatrick 241 

4.  Where,  after  reply,  an  amended  answer  is  filed  setting  up 
the  defense  interposed  in  the  original  answer  and,  in  addi- 
tion, facts  which  constitute  a  new  and  distinct  defense, 
the  plaintiff  may  reply  anew  if  he  so  elects,  but  if  he  does 
not,  the  reply  to  the  original  answer  will  not  stand  as  a 
reply  to  such  new  or  additional  defense.  Stewart  v.  Ameri- 
can Exchange  Nat.  Bank 461 

Appeal. 

5.  On  appeal  from  an  order  of  a  county  board  in  disallowing 
a  claim  the  district  court  cannot  render  judgment  against 
the  county  without  pleadings.    Box  Butte  County  v.  Noleman,  239 

Construction. 

6.  Allegations  of  every  pleading  should  be  liberally  construed. 
Hartzell  v.  McClurg 313 

Demurrer. 

7.  A  demurrer  to  an  answer  searches  the  whole  record,  and 
judgment  thereon  should  go  against  the  party  whose  plead- 
ing was  first  defective  in  substance.    Barr  v.  Little 556 
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Language,    Common  Count. 
8.  A  pleader  should  state  in  ordinary  and  concise  language 
the  facts  constituting  his  cause  of  action  or  defense;    and 
the  practice  of  adding  a  common  count  is  not  contemplated 
by  the  Code.    Penn  Mutual  Life  Ins.  Co.  v.  Conoughy 124 

Motion  to  f^trike  Out  Matter. 

0.  Where  a  motion  to  strike  matter  from  a  pleading  cannot 
be  sustained  as  made,  it  is  not  error  to  overrule  it,  though  a 
narrower  motion  might  have  been  well  taken.  Smith  v. 
Meyers  1 

10.  A  defendant  pleading  new  matter  which  the  court  refuses 
to  strike  out  of  the  answer  as  immaterial  cannot  be  heard 
to  complain  that  the  court  erred  in  refusing  to  strike  from 
the  reply  allegations  traversing  those  of  the  answer.    Id, 

Pecuniary  Loss. 

11.  In  a  petition  under  Lord  Campbell's  Act  averments  of  pe-* 
cuniary  loss  held  sufficient.    Omaha  d  R.  7.  R.  Co.  v.  Crow. . . .  747 

Pledges.    See  Pkincipal  and  Sitrety,  2. 

1.  Immediate  delivery  of  the  property  to  pledgee  and  actual 
and  continued  change  of  possession  are  essential  to  the 
validity  of  a  debtor's  oral  pledge  to  a  creditor.  Buckstaff 
Bros.  Mfg.  Co.  v.  Snyder 638 

2.  Evidence  held  not  to  show  that  a  debtor  made  an  oral 
pledge  of  his  property  to  secure  the  claim  of  creditor.    Id. .  540 

Police.    See  Municipal  Corporations,  6-12. 

Police  Power.    See  Municipal  Corporations,  12. 

Practice.    See  Cbiminal  Law,  5.    Executions,  15. 

When  an  order  has  been  irregularly  obtained  against  a 
party,  it  is  his  duty  to  bring  the  matter  to  the  attention 
of  the  court  before  proceeding  to  a  trial  of  the  cause. 
(Hlbert  V.  Marrow 77 

Preferred  Claims.    See  Trusts. 

Principal  and  Agent.    See  Carriers,  1.    Sales,  15,  16. 

1.  Keceipt  held  properly  admitted  in  evidence,  where  it  was 
given  to  plaintifF  by  a  witness  who  was  a  director  of  de- 
fendant building  and  loan  association  and  tended  to  con- 
tradict the  evidence  of  the  witness  that  he  acted  in  his  own 
behalf  and  not  as  defendant's  agent.     Continental  Building 

d  Ijoan  Ass'n  v.  Aulgur 115 

2.  In  an  action  on  a  check  drawn  by  an  alleged  agent,  it  was 
held  that  the  petition  did  not  state  a  cause  of  action  against 
the  principal.    Penn  Mutual  Life  Ins.  Co.  v.  Conoughy 123 

8.  In  construing  a  contract  between  a  harvesting  machine 
company  and  agents  authorized  to  make  sales  it  was  held 
that  the  machines  were  to  be  tried  after  they  had  been 


856  INDEX. 

Principal  and  Agent — concluded. 

paid  for  or  notes  given  for  the  purchase  money,  an  1  that  the 
agentfi  were  liable  for  the  price  of  machines  delivered  for 
such  trials  without  first  taking  the  purchase  money  or 
notes.     Unland  v,  McCormick  H arresting  Machine  Co 364 

4.  One  should  not  deal  with  himself  in  acting  as  the  agent 

of  another.    Stovgh  v.  Ponca  Mill  Co 50'> 

5.  Statements  of  an  agent  acting  within  his  authority,  when 
made  concerning  the  business  in  hand  at  the  time  of  the 
transaction,  are  admissible  in  evidence  against  his  princi- 
pal; but  such  statements,  when  made  subsequent  to  the 
transaction,  not  connected  therewith,  and  not  specially  au- 
thorized by  his  principal,  cannot  be  received  in  evidence 
against  the  latter.    Union  Life  Ins.  Co,  v.  Haman 59d 

Principal  and  Surety.    See  Guaranty.    Injunction,  2.    Review, 
1,  75,  76. 
1.  Mere  forbearance  by  a  creditor  does  not  release  sureties, 
although,  by  lapse  of  time,  the  remedy  is  lost  against  the 
principal.    Bell  v.  Walker 222 

5.  A  creditor  who,  without  the  consent  of  the  surety,  volun- 
tarily parts  with  security  thereby  releases  the  surety  to 
the  extent  he  has  been  thereby  damaged.  Stewart  v,  Ameri- 
can Exchange  Nat.  Bank 461 

Z.  One  purchasing  notes  secured  by  mortgage  and  agreeing 
to  extend  the  time  of  payment  for  the  beneiit  of  a  person 
who  has  become  the  principal  debtor,  held  to  have  releaiied 
the  latter*s  sureties.    Merriatn  v.  Miles 56T 

4.  A  co-tenant  of  mortgaged  land  who  buys  the  interest  of  his 
co-tenants  in  the  land  and  assumes  the  mortgage  debt, 
becomes,  as  among  the  parties  to  that  contract^  the  princi- 
pal debtor,  and  the  vendors  become  his  sureties;  and  "while, 
by  such  a  transaction,  the  rights  of  the  mortgagee  cannot 
be  changed  without  his  consent,  and  he  may  enforce  his 
original  contract  according  to  its  terms,  still,  if  he  makes 
new  contracts  with  the  parties  to  the  agreement,  with 
knowledge  thereof,  he  must  do  so  with  regard  to  the  rights 
of  those  who  are,  among  the  mortgagors,  sureties.    Id 566 

6.  Evidence  held  insufficient  to  show  that  a  creditor  had  not 
notice  of  the  relationship  of  the  debtor's  sureties  to  one  an- 
other.   Id 567 

6.  On  a  contract  between  a  county  and  a  person  contracting 
with  it  for  the  erection  of  a  court  house,  his  sureties  may 
be  held  liable  under  a  provision  imposing  on  the  contractor 
the  duty  of  paying  for  materials  used  in  the  building. 
PU'kle  Marbled  Granite  Co.  v,  McCliy 661 

Priority.    See  Judgments,  22.    Mortuaues,  1,  2,  11,  18. 

PriTity.    See  Res  Judicata,  8. 
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Piooeedlngs  In  Error.    See  Bkvixw. 

VioeeMk    Bee  JxwQUBam,  23.    Shbbiffb  Ain>  Cohstablbb,  1.    Smi 

ICONS. 
Proofs  of  IiOMk     See  iRBUBANCfB,  21-24. 

Property. 

Growing  crops  are  personalty  and  subject  to  seizure  under 
execution.    Skns  v.  Jane$ W<^ 

Pablie  Punds.    See  Tbusts,  5-7. 

Pnblic  Policy.    See  Contracts,  2,  3. 

Qnestioiu  for  Court.    See  Insttbanoe,  14. 

Qvevtioiui  for  Jury.    See  Counties,  5.    Estoppel,  1.    Frauduliwv 

CONVETAWCES,   3,  6.      INSUBANCE,  2,  7. 

Questions  of  Pact.    See  Husband  and  Wife,  4.    Summons,  3. 

Quieting  Title.    See  Limitation  of  Actions,  5,  6. 

1.  A  Yoid  tax  assessed  against  a  lot  for  the  cost  of  abating 
a  nuisance  thereon  may  be  canceled  as  a  cloud  on  the 
owner's  title.    HwlHieh  v.  City  of  Omaha 8S 

t.  Under  the  Code  a  party  may  maintain  an  action  to  quiet 
his  title  to  real  estate  whether  he  be  in  or  out  of  possession 
and  whether  his  title  be  a  legal  or  an  equitable  one.  Bayn 
V,  Nason 144 

Bailroad    Companies.     See    Carbiebs.     Masteb    and    Servant. 
Stbeet  Railways. 

1.  The  starting  or  running  of  a  switch  engine  in  a  switch 
yard,  filled  with  a  network  of  tracks  upon  which  cars  are 
constantly  moving  and  in  which  yardmen  are  at  work,  with- 
out the  ringing  of  a  bell  or  the  blowing  of  a  whistle,  is 
CTidence  of  negligence.    Union  P.  R,  Co.  v.  EUiott 299 

2.  Instruction  relating  to  the  duty  of  a  railroad  company  to 
give  highway-signals  held  not  erroneous.    Id 304 

Bape. 

1.  To  jlistify  a  conviction  of  rape,  the  proof  must  reach  such 
a  degree  of  certainty  as  to  exclude  a  reasonable  doubt. 
MaoBfield  v,  Staie 44 

2.  A  conyiction  of  rape  will  not  be  sustained  where  the  testi- 
mony of  the  prosecutrix  as  to  the  principal  fact  relied 
upon  to  sustain  the  charge  is  not  only  uncorroborated,  but 

is  so  contradictory  as  to  be  self -destructive.    Id 41^ 

3.  Under  section  12,  Criminal  Code,  it  is  not  necessary  to  show 
want  of  consent  on  the  part  of  the  female  to  sustain  a  con- 
viction for  rape,  or  for  an  offense  the  elements  of  which 
are  included  within  such  charge  of  rape.    Myerg  v,  SUUe 287 

Batifieation.    See  Contracts,  4. 

Beal  Estate.    See  Vendor  and  Vendee. 


•  • 
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Beasonable  Boulyt. 

Instruction  defining  a  reasonable  doubt.    Maxfleld  9.  State. . 

B^ceivers.    See  Corporationb,  12. 

Necessity  of  appointing  a  recelTer  in  an  action  to  enforce  in* 
dividual  liability  of  stockholders,  for  corporate  debts.  Ger- 
man Nat,  Bank  v.  Farmers  d  Merchants  Bank 698 

Becords.    See  Jxtdqmxmts,  23.    Bbyiew,  77.    VExNdob  akb  Vbndeb» 

Beference. 

One  who  consents  to  an  order  of  reference  directing  the 
referee  to  report  his  "conclusions"  and  then  proceeds  before 
the  referee,  after  the  expiration  of  the  time  limited  in  tlie 
order,  participating  in  the  production  of  evidence  and  ask- 
ing the  referee  to  pass  upon  questions  of  lav^  and  fact,  and 
who,  after  the  evidence  has  been  taken,  stipulates  for  an 
extension  of  tame  for  the  referee  to  file  his  ^'decision,"  can- 
not, after  the  filing  of  an  adverse  report,  be  heard  to  saj 
that  the  referee  did  not  proceed  within  the  time  first  fixed* 
or  that  he  was  not  authorized  to  find  the  facts.  Morris  v, 
Haas 57» 

Beformation  of  Inetziunents.    See  Pabtnebbhip,  3. 

1.  An  instrument  vdll  not  be  corrected  for  mistake  unless, 
as  reformed,  it  expresses  the  intent  and  agreement  of  the 
parties  when  executed.  Nebraska  Loan  d  Trust  Co.  v, 
Ignowski  398 

2.  A  mistake  in  the  terms  of  a  written  instrument,  if  mutual, 
will  be  reformed  to  express  the  intention  and  agreement 
of  the  parties  and  thus  enforced.    Id, 

Begistratlou.    See  Mobtoaoss,  6. 

Bemedy  at  Law.    See  Equity,  U 

Bepeal.    See  Statutes,  13. 

Beplevin.    See  SAiiES,  9,  18,  19. 

Evidence. 

1.  Evidence  held  insufficient  to  sustain  a  verdict  in  favor  of 
the  seller  of  goods  in  an  action  by  him  to  recover  them  from 
a  sheriff  who  had  seized  them  on  executions  against  the 
purchaser.    Bennett  v.  Apsley  Rubber  Co 553 

Instructions. 

2.  Discussion  of  instructions  where  a  chattel  mortgage  was 
assailed  for  fraud  as  to  plaintiff  in  replevin.  Heffley  v. 
Hunger 776 

Judgment. 

3.  Where  plaintiff  has  taken  the  property  and  the  verdict  is 
for  defendant,  the  judgment  must  be  in  the  alternative  for 
a  return  of  the  property  or  its  value  if  a  return  cannot  be 
had.    Martin  v.  Foltz 162 
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Pleading  and  Proof. 
4.  Where  plaintiff  pleads  only  a  special  ownership,  he  must 
proTe  such  title  as  he  pleads  it,  and  cannot  recover  on  proof 
of  general  ownership.    8ucfc8iorf  v.  Butterfleld 757 

6.  Where  plaintiff  asserts  only  a  special  ownership,  defendant, 
to  defeat  the  action,  may  show  that  plaintiff's  title  is  of  a 
different  character.     Id, 

6.  Special  plea  for  special  damages  ia  necessary  to  a  recov- 
ery therefor.    Armagoat  v.  Rising 764 

Verdict.    Pleading.    Variance.  . 

7.  A  verdict  that  the  right  of  property  and  right  of  possession 
were  in  plaintiff  held  a  material  variance  from  an  affidavit 
wherein  plaintiff  merely  claimed  the  right  of  present  pos- 
session by  virtue  of  a  chattel  mortgage.  Hayes  v,  Slohodny. .  511 

8.  Evidence  held  to  sustain  the  action  of  the  trial  court  in  di- 
recting a  verdict  for  defendant.     Biickstaff  Bros.  Mfg.  Oo. 

V.  Snyder. 538 

9.  Vei-dict  set  out  in  opinion  held  sufficient.    Heffley  v.  Hunger,  77C 
Beply.    See  Pleading,  10. 

SesclBsion.    See  Saleb,  17-20.    Vendob  and  Vendee,  2, 
Gestae.    See  Etidencb,  13. 

Judicata. 

1.  The  rights  of  one  who  held  an  unrecorded  assignment  of 
a  junior  mortgage  are  not  barred  by  a  decree  foreclosing 
the  senior  lien  in  a  suit  to  which  he  was  not  a  party,  though 
the  original  mortgagee  was  a  party.  Ooodtoin  v.  Cunning^ 
ham U 

2.  There  is  no  privity  between  an  administrator  and  an  heir 
so  far  as  regards  the  decedent's  real  estate,  and  a  judg- 
ment dismissing  an  administrator's  action  to  quiet  title 
is  not  a  bar  to  a  subsequent  action,  by  the  heir  against 
the  defendant  in  the  administrator's  suit,  to  quiet  title  to 
the  same  real  estate,  which  has  descended  to  the  heir  from 
the  administrator's  intestate.    Eayrs  t\  Nason 148 

8.  An  order  dissolving  an  injunction  and  dismissing  the  pro- 
ceeding is  generally  an  adjudication  that  the  injunction 
ought  not  to  have  been  granted.    Oihson  v.  Reed 808 

4.  Foreclosure  of  a  mechanic's  lien  is  not  an  action  in  rem 
in  such  a  sense  that  the  disposition  of  the  realty  involved 
therein  is  binding  upon  persons  not  parties  to  such  suit, 
who  have  unrecorded  liens  acquired  prior  to  the  pendency 
of  the  foreclosure  suit.    Portsmouth  Savings  Bank  v.  Riley 531 

5.  A  judgment  is  a  binding  adjudication  upon  all  parties  to 
the  suit  in  which  it  is  rendered,  and  upon  all  persons  who 
claim  an  interest  in  the  property  involved  therein  through 
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any  party  to  that  suit  acquired  after  the  action  was  pend- 
ing.   Id 532 

6.  An  appeal  from  a  justice  of  the  peace  presentK  the  case  for 
trial  de  novo^  and  a  dismissal  invited  by  plaintiff  in  the  dis- 
trict court  before  the  case  is  heard  on  the  merits  is  not  a 
bar  to  another  action  on  the  same  cause.  Home  Fire  Ins. 
Oo.  V.  Deets 6«0 

Bevenue.  See  Taxatioit. 

Beview.    See  Bill  of  Exceptions.    Instructions. 

Appeal  Bond. 

1.  The  district  court  upon  the  trial  of  an  appeal  from  an  in- 
ferior court  is  without  jurisdiction  to  render  against  the 
sureties  on  the  appeal  bond  the  same  judgment  it  enters 
against  appellant.    Drummond  Carriage  Co.  v.  Mills 417 

A9Hgnment8  of  Error, 

2.  Errors  in  giving  or  in  refusing  to  give  instructions  should 
be  separately  assigned  in  the  motion  for  a  new  trial  and 
in  the  petition  in  error.    McCormick  Harvesting  Machine  Co. 

V.  Courtright IS 

8.  An  assignment  of  error  relating  to  a  group  of  instructions, 
where  the  ruling  as  to  any  one  of  the  group  against  which 
the  assignment  is  directed  is  without  error,  may  be  over- 
ruled.   Unland  v.  McCormick  Bar  testing  Machine  Co 365 

Albion  Nat.  Bank  v.  Montgomery 682 

4.  An  assignment,  in  a  petition  in  error,  of  "errors  of  law 
occurring  at  the  trial,"  is  insuflRcient  to  present  for  review 
the  rulings  of  the  court  below  on  the  admission  or  exclusion 
of  testimony.    Blodgett  v.  McMurtry 69 

6.  An  assignment,  "Errors  of  law  at  the  trial  excepted  to  at 
the  time,"  is  insufficient  in  a  petition  in  error  to  present  for 
review  the  rulings  on  the  admission  or  exclusion  of  evdence. 
Jaeggi  v.  Galley 800 

6.  Alleged  errors  argued  in  the  brief  which  are  not  assigned 
in  the  petition  in  error  are  unavailing.  Phcsniw  Ins.  Co,  v. 
King  630 

7.  To  obtain  a  review  of  the  rulings  of  the  trial  court  on  the 
admission  or  exclusion  of  testimony  each  ruling  must  be 
specifically  assigrned  in  the  petition  in  error.    Id. 

8.  An  assignment  in  a  petition  in  error  that  the  court  erred  in 
rejecting  evidence,  "as  appears  at  record,  pages  209,  •  •  • 
243,"  is  too  general  for  consideration.    Id. 

0.  Assignments  of  error  relating  to  rulings  on  the  admission 
of  evidence  will  be  disregarded  on.  review  in  absence  of  a 
properly  authenticated  bill  of  exceptions.  Cole  v.  Arlington 
Btaie  Bank 632 
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IOl  The  action  of  a  district  court  in  admitting'  or  excluding  evi- 
dence cannot  be  reviewed  by  the  supreme  court  unless  such 
action  is  specifically  assigpaed  in  the  petition  in  error. 
Smith  V,  Ktnnard 528 

11.  The  assignment,  "Errors  of  law  occurring  at  the  trial  duly 
excepted  to,"  is  not  sufBciently  definite  to  challenge  at- 
tention to  any  particular  part  of  the  trial.    Albion  yat.  Bank 

V.  Montgomery 682 

12.  An  assignment  of  error  assailing  the  denial  of  a  new  trial 
is  insufficient  where  it  fails  to  specify  to  which  of  several 
grounds  it  applies.    Jaeggi  v.  Galley 800 

Bill  of  Exceptions, 

13.  A  bill  of  exceptions  not  authenticated  by  the  clerk  of  the 

district  court  will  be  disregarded.    Henley  v.  Evans 187 

Beatrice  Savings  Bank  r.  Beatrice  Chautauqua  Assembly 592 

14.  An  unauthenticated  bill  of  exceptions  will  be  disregarded 

in  the  supreme  court.    Coy  v.  Miller * . .  499 

15.  Questions  requiring  the  examination  of  an  unauthenticated 
bill  of  exceptions  should  be  disregarded,  and  where  the 
pleadings  in  such  a  case  are  sufficient  the  judgment  may  be 
affirmed.  Beatrice  Savings  Bank  v.  Beatrice  Chautauqua  As- 
$(mbly 592 

16.  Questions  requiring  the  examination  of  a  bill  of  exceptions 
which  has  been  quashed  will  be  disregarded.  German  Nat. 
Bank  v.  Farmers  d  Merchants  Bank 593 

17.  Questions  requiring  an  examination  of  a  bill  of  exceptions 
will  not  be  considered  where  there  is  no  proper  bill  in  the 
record.    Andrews  v,  Kerr 618 

Briefs. 

18.  Alleged  errors,  not  referred  to  or  argued  in  the  briefs,  are 
waived.    Blodgett  v,  McMurtry 70 

19.  Instructions  not  argued  in  the  brief  of  plaintiff  in  error 
will  not  be  reviewed.    Herzke  v.  Blake 465 

to.  Violation  by  plaintiff  in  error  of  the  rule  requiring  him  to 
file  briefs  held  not  to  justify  a  dismissal  where  the  briefs 
were  filed  more  than  two  years  before  the  case  was  sub- 
mitted to  the  court.    IHckle  Marble  d  Granite  Oo.  v,  McClay. .  661 

Discretion  of  Court  Below. 

81.  A  ruling  in  respect  to  leading  questions  will  not  be  dis- 
turbed in  absence  of  an  abuse  of  discretion  on  part  of  the 
trial  court.    City  of  Barvard  v.  Stiles 29 

88.  An  order  excluding  unexamined  witnesses  from  court  dur- 
ing examination  of  the  witness  on  the  stand  will  not  be 
reversed  except  for  an  abuse  of  discretion.  Chicago  B.  d  Q, 
B,  Co.  V.  Kellogg • 139 

88.  In  a  prosecution  for  bastardy  the  amount  defendant,  upon 
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conviction,  shall  be  required  to  pay  is  to  some  extent  within 
the  discretion  of  the  trial  court,  and  its  judgment  will  not 
he  held  excessive  upon  review,  in  absence  of  an  abuae  of 

discretion.    Wurdeman  v.  Sehultz 404 

Dismissal. 
24.  The  dismissal  of  a  petition  in  error  from  an  appellate  court* 
without  an  examination  of  the  merits  of  the  assignments, 
operates  as  an  affirmance  of  the  judgment  sought  to  be 
reviewed.    Bell  v.  Walker 22SI 

Bvidefux. 
ZS.  Findings  of  court  or  jury  will  not  be  disturbed  where  the 

evidence  is  conflicting.    Walker  v.  Smith 81 

Western  Assurance  Co.  v.  Kilpatrick 241 

Abraham  v.  City  of  Fremont 391 

Wurdeman  v.  SSchultz 404 

Herzke  v.  Blake 463 

Union  Life  Ins,  Co.  v.  Haman , 599 

Stevens  v.  Kirk 669 

Jaegffi  v.  Gall^ 800 

86.  Upon  a  record  presenting  no  question  of  law  a  judgment 
sustained  by  the  evidence  will  be  affirmed.    Mains  v.  Boyd, . .  170 
Oretna  State  Bank  v.  Grabow 547 

27.  The  exclusion  of  testimony  which  does  not  tend  to  estab- 
lish either  a  cause  of  action  or  defense  is  not  g^round  for 
reversal.    Blodgett  v.  McMurtry 69 

88.  The  supreme  court  cannot  assume  that  the  rejection  of 
written  evidence  was  prejudicially  erroneous  when  there  is 
in  the  record  before  it  no  showing  as  to  the  nature  of  the 
evidence  rejected.  Modem  Woodman  Accident  Ass'n  v.  Shry- 
ock 850 

89.  Where  a  fact  is  established  by  uncontroverted  evidence,  it 
ia  not  reversible  error  for  the  trial  court  to  so  treat  it  in 
the  instructions.    Wurdeman  v.  Sehultz 404 

80.  "Where  there  is  a  conflict  in  the  evidence  as  to  the  amount 
of  damages  sustained  by  a  landowner  by  reason  of  the  ap-  ■ 
propriation  of  his  land  for  a  public  road,  the  supreme  court 
will  not  interfere  with  the  verdict  on  the  ground  that  the 
damages  awarded  by  the  jury  are  inadequate.  Howard  v. 
Board  of  Supervisors 444 

81.  A  finding  that  an  insured  building  was  not  unoccupied, 
within  the  meaning  of  an  insurance  policy,  held  sustained 

by  sufficient  evidence.    Omaha  Fire  Ins.  Co.  v.  Sinnott 522 

82.  In  reviewing  a  judgment  on  appeal  the  supreme  court  will 
not  pnesume  that  the  district  court  considered  incompetent 
evidence.    Portsmouth  Sanntrs  Bank  v.  Riley 531 

Exceptions. 
33.  To  review  denial  of  a  continuance  it  is  necessary  to  take  an 
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exception  to  the  ruling  below.     Staples  v,  Arlington  State 
Batik 7eo 

Final  Order. 

84.  An  order  ovemtling  a  piea  in  abatement  is  not  a  final 
order.    BarteU  v.  Sonnenscliein 68 

88.  To  obtain  a  review  there  must  be  a  final  order  or  judgment 
on  the  merits  of  the  action  in  the  court  below.    Id, 

Harmless  Error, 

86k  The  admission  of  improper  evidence,  in  a  case  tried  with- 
out the  assistance  of  a  jury,  is  not  of  itself  a  ground  for 
reversal.    Bell  'v.  Walker 222 

87.  In  a  trial  to  the  court  the  admission  of  incompetent  testi- 
mony is  not  ground  for  reversal  where  the  judgment  should 
be  affirmed  regardless  of  the  evidence  erroneously  admitted. 
Stenger  Benevolent  Ass*n  f>,  Stenger 428 

88.  Harmless  error  is  not  ground  for  reversing  a  judgment. 
Union  Life  Ins,  Oo.  v,  Haman 600 

89.  To  warrant  a  reversal,  error  prejudicial  to  the  party  com- 
plaining must  affirmatively  appear  of  record.  Andrews  v, 
Kerr  618 

40.  A  judgment  should  not  be  reversed  for  the  admission  of 
immaterial  evidence  which  was  not  prejudicial.  Atkins  v. 
Seeley 688 

Issues. 

41.  In  a  case  appealed  from  an  order  of  a  county  board  issues 
should  be  joined  in  the  district  court  as  in  cases  appealed 
from  justices  of  the  peace.    Bow  Butte  Oounhf  v.  Noleman. . .  839 

42.  An  appeal  from  an  order  of  a  county  board,  allowing  a 
claim  against  the  county,  brings  the  matter  to  the  district 
court  for  trial  de  novo.    Id. 

43.  An  appeal  from  a  justice  of  the  peace  presents  the  case  in 
the  district  court  for  trial  de  novo.  Home  Fire  Ins.  Co.  v. 
Deets «80 

Journal  Entries. 

44.  The  mere  fact  that  in  a  journal  entry  a  motion  sustained 
was  described  as  "a  motion  to  dismiss  an  appeal  because  not 
taken  in  time"  held  not  sufficient  to  prevent  the  appellate 
court  from  considering  whether  or  not  the  ruling  on  said 
motion  was  proper,  in  view  of  grounds  urged  therein,  but 
not  recited  in  said  journal  entry.    Andresen  v.  Carson 678 

45.  Where  the  record  of  a  judgment,  at  the  time  of  an  appeal 
taken  therefrom,  recited  that  it  had  been  rendered  upon  the 
consideration  of  agreement  of  parties,  the  appeal  was  una- 
vailing and,  on  motion  of  appellee,  was  properly  dismissed. 
Id. 
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46.  After  an  appeal  perfected,  an  amendment  of  the  record  of 

the  judgment  appealed  from  to  show  certain  facts  and  a 

subsequent  amendment  whereby  such  facts  were  eliminated 

from  the  record,  held  to  haye  accomplished  nothing  by  way    . 

of  amendment.    Id, 

JurUdictian, 

47.  The  absence  of  jurisdiction  of  the  district  court  will  not  be 
presumed,  but  must  aflRrmatively  appear  from  the  face  of 
the  record.    Barker  v.  State 53 

48.  Objections  to  jurisdiction  of  the  person,  not  appearing  on 
the  face  of  the  record,  may  be  raised  by  answer,  and  the 
prosecution  of  appeal  or  error  is  not  a  waiver  of  such  juris- 
dictional defense.    Mayer  v.  Nelson 434 

49.  The  filing  of  a  transcript  in  the  supreme  court  within  one 
year  after  rendition  of  judgment  below  is  essential  to  juris- 
diction of  appellate  court.    Forbes  v.  Morearty 605 

50.  A  proceeding  in  error  in  the  supreme  court  must  be  com- 
menced within  a  year  from  the  date  of  the  judgment  below. 
Dixon  Nat.  Bank  v.  Omaha  Nat,  Bank, 796 

tl.  The  validity  of  a  judgement  or  order  does  not  depend  on 
the  reason  for  the  action  of  the  court,  but  upon  lawful  au- 
thority to  hear  and  determine  the  matter  before  the  court. 
In  re  Ream 669 

62.  A  district  court  cannot  acquire  jurisdiction  of  a  cause  if  th? 
court  from  which  the  appeal  was  taken  had  no  jurisdiction 

of  the  subject-matter.    Jacobson  i\  Ijynn 794 

Parties. 

63.  The  fact  that  plaintiffs  in  the  district  court  are  different 
from  those  named  in  the  summons  issued  by  the  justice  of 
the  peace  affords  no  reason  for  striking  from  the  files  the 
petition  filed  in  the  district  court.    HartzeU  v.  McClurg 313 

64.  Where  there  is  presented  no  question  on  appeal  but  the 
sufficiency  of  the  evidence  to  sustain  the  judgment  as  to 
ome  of  three  defendants,  and  the  rights  of  the  sole  appellant 
are  dependent  upon  those  of  defendants  who  have  not  ap- 
peaJed,  the  judgment  may  be  affirmed.    Barnes  v.  George, . . .  604 

66.  All  parties  to  a  joint  judgment  must  be  made  parties  to  a 
petition  in  error,  and  a  failure  to  do  so  is  ground  for  dis- 
missal.   Famey  v.  Hamilton  County 797 

66.  The  mere  acceptance  of  service  of  briefs  by  defendant  in 
error  is  not  a  waiver  of  the  objection  that  there  is  a  defect 
of  parties.    Id. 

Pleadings. 

67.  In  a  case  appealed  from  an  order  of  a  county  board  dis- 
allowing a  claim  the  district  court  cannot  lawfully  render 
judgment  against  the  county  without  pleadings  being  filed 

or  a  trial  had.    Bow  Butte  County  v.  Noleman 239 
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Presumptions. 
88.  On  appeal  from  an  order  sustaining  the  validity  of  bonds 
Toted  for  internal  improvements,  it  was  presumed,  in  ab- 
sence of  a  showing  to  the  contrary,  that  petitioners  for  the 
election  at  which  the  bonds  were  voted  were  freeholders 
and  qualified  to  sign  the  petition.    Cummings  v.  Hyatt 36 

59.  In  an  error  proceeding  to  reverse  a  judgment  by  default 
rendered  agninst  defendant  by  a  justice  of  the  peace,  pre- 
judicial error  will  not  be  presumed  from  an  indorsement  on 
the  summons  that,  upon  default,  judgment  would  be  ren- 
dered for  a  certain  sum  with  interest,  where  the  summons 
recited  that  interest  was  claimed  at  ten  per  cent,  this  rate 
with  the  principa)  justifying  a  judgment  in  excess  of  that 
rendered.     McKihben  r.  Harris 620 

Questions  Not  Raised  Below, 

60.  In  a  suit  against  a  railroad  company  by  an  employ^  who 
was  injured  through  negligence  of  a  co-employ6,  the  defense 
that  the  employes  were  fellow«-servant»  cannot  be  raised  for 
the  first  time  in  the  supreme  court.  Union  P,  R.  Oo,  t?. 
EUiott 2M 

61.  In  an  error  proceeding  it  will  not  be  assumed  that  no  bill 
of  particulars  had  been  filed  with  a  justice  of  the  peace 
before  he  rendered  the  •  judgement  assailed,  where,  before 
judgment,  no  such  question  was  raised.    McKibhen  v.  Harris^  620 

Remedies,    Error  and  Appeal. 

62.  In  an  equity  case  an  appeal  under  section  675  of  the  Code 
relating  to  appeals  in  equity  does  not  present  for  review 
the  correctness  of  a  ruling  of  the  trial  court  in  excluding 
evidence,  but  such  a  ruling  may  be  presented  under  sections 
684  et  seq.  of  the  Code  providing  for  review  by  proceedings 

in  error.     Walker  v.  Smith 31 

63.  One  desiring  to  review  rulings  as  to  'misconduct  of  counsel 
must  call  such  conduct  to  the  attention  of  the  trial  court  at 
the  time,  ask  protection  therefrom,  preserve  it  in  a  bill  of 
exceptions  with  rulings  and  exceptions,  and  present  the 
record  in  the  supreme  court  under  an  assignment  of  error. 
Chicago,  B.  d  Q.  R.  Co.  v.  Kellogg 128 

64.  Rulings  of  the  court  as  to  misconduct  of  counsel  during  a 
trial  may  be  reviewed,  but  such  misconduct  is  not  review- 
able on  error.    Id. 

66.  For  the  disallowance  of  a  claim  against  the  state  by  the 
auditor  the  law  furnishes  an  adequate  remedy  by  appeal. 
8tate  V.  Cornell 158 

66.  An  appeal  will  not  lie  from  an  order  of  a  county  superin- 
tendent changing  the  boundaries  of  school  districts  or 
creating  new  districts,  the  method  of  reviewing  such  pro- 
ceedings being  by  petition  in  error.  Pollock  v.  School  Dis- 
trict    171 

59 
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67.  An  appeal,  as  distinguishable  from  a  prooeedinjf  in  error, 
will  not  generally  lie  from  an  inferior  court  in  a  law  action. 
yehraaka  Wealeyan  University  v.  Craig ITS 

68.  Questions  of  computation  or  elements  of  findings  on  which 
a  decree  foreclosing  a  mortgage,  a  mechanic's  lien,  or  a  con- 
tract of  sale,  is  based,  will  not  be  reviewed  on  appeal  from 
the  order  confirming  the  foreclosure  sale.  Bamiiton  Lumber 
Co,  V.  Van  Ne)t8 189 

69.  The  constitutional  provision  that  '*the  right  to  be  heard  in 
all  civil  cases  in  the  court  of  last  resort  by  appeal,  error,  or 
otherwise,  shall  not  be  denied,"  does  not  prevent  the  su- 
preme court  from  prescribing  such  reasonable  rules  as  are 
deemed  essential  to  the  prompt  and  orderly  disposition  of 
causes  for  review,  nor  is  the  refusal  to  permit  oral  argu- 
ments violative  of  the  constitution.    8chmidt  v.  Boyle 387 

70.  A  defendant  to  an  action  in  which  an  accounting  is  prayed, 
who  consents  to  an  order  of  reference  and  proceeds  ac- 
cording to  the  analogies  of  a  suit  in  equity,  cannot  on  ap- 
peal be  heard  to  say  that  the  action  was  essentially  of  a 
legal  character,  and  should  have  been  so  treated.  Morris  v. 
Haas V 57» 

71.  Errors  in  proceedings  or  judgment  in  a  criminal  case  are 
not  reviewable  on  application  f6r  a  writ  of  habeas  corpus. 
Inre  R^am 667 

72.  After  judgment  proceedings  in  garnishment  are  reviewable 
by  petition  in  error  and  not  by  appeal.  Dixon  \at.  Bank  v, 
Omaha  Nat.  Bank 796 

Reversal.    Practice, 

73.  Where  the  trial  court  erroneously  disposed  of  a  case  on  the 
theory  that  a  contract  involved  did  not  express  the  agree- 
ment of  the  parties  and  was,  therefore,  unenforceable,  the 
supreme  court  may  eliminate  from  the  findings  below  the 
errors  resulting  from  the  failure  to  construe  and  enforce 
the  contract,  and  order  the  judgment  below  to  be  modified 
accordingly.    Clark  v.  Hall 479 

Stare  Decisis. 

74.  On  review  the  rule  stated  in  an  overruled  case  held  not  to 
control  a  judgment  following  it,  though  the  judgment  was 
rendered  before  the  case  was  overruled.    Mayer  t?.  Nelson. . . .  437 

Supersedeas. 

75.  The  death  of  the  principal  in  a  supersedeas  bond,  while  the 
cause  is  pending  in  the  appellate  court,  does  not  release 
the  surety  from  liability,  nor  is  he  discharged  by  the  failure 
to  have  the  action  revived.    Bell  v.  Walker 

76.  The  liability  of  a  surety  in  a  supersedeas  bond  is  not  af- 
fected by  the  failure  to  present  a  claim  against  the  estate  of 
his  jjrincipal.     Id, 
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Transcripts. 
t7.  Entries  made  upon  the  trial  docket  of  the  district  court 
cannot  be  considered  on  review  for  the  purpose  of  ascertain- 
ing what  were  the  proceedings  in  that  court.     Barker  v. 
State K8 

78.  Transcript  held  to  show  that  an  information  was  filed 
against  accused  in  the  court  below  during  the  term  at 
which  he  was  required  to  appear,  and  that  the  trial  was 
had  upon  an  amended  information  presented  at  a  subse- 
quent term  of  court.     Id. 

79.  When  there  is  filed  in  the  supreme  court  on  appeal  no  plead- 
ing but  a  supplemental  petition,  and  the  decree  discloses 
that  it  was  rendered  upon  consideration  of  a  petition  anci 
supplemental  petition,  the  decree  may  be  afiirmed.    Calmelet 

f>,  SicM 9T 

80.  A  second  appeal  to  the  supreme  court  is  so  far  independent 
of  a  former  appeal  that  pleadings  filed  in  the  original  appeal 
cannot  be  referred  to  in  that  subsequently  taken,  for  the 
purpose  of  ascertaining  what  issues  had  been  originally 
joined  and  presumably  were  tried,  when  there  was  entered 
the  decree  sought  to  be  reversed.    Id. 

81.  Quotations  in  briefs  from  a  written  opinion  of  the  trial 
judge  may  be  considered  on  review,  though  neither  the 
original  opinion  nor  a  copy  thereof  is  in  the  transcript. 
AJn-aham  v.  City  of  Fremont 397 

82.  In  absence  of  an  authenticated  transcript  of  the  proceed- 
ings below  the  petition  in  error  may  be  dismissed.    Bailey 

9.  Eastman 416 

83.  A  transcript  for  review  should  contain  only  so  much  of  the 
record  below  as  is  essential  to  a  correct  understanding  of 
the  case.    Moores  v.  State .....*.... 486 

84.  An  order  not  embodied  in  a  certified  transcript  cannot  be 
reviewed.    Forbes  v.  Morearty 605 

Bevivor.    See  Judgments,  13,  14. 

Beads.    See  Highways. 

Bales  of  Court.    See  Review,  69. 

Sales.    See  FRAUDXTiiENT  Conveyances.    Negotiable  Instbuments. 
15.    Vendob  and  Vendee. 

Carriers.    Place  of  Delivery.    Title. 
1:  The  place  of  delivery  should  be  determined  by  the  contract 
between  buyer  and  seller.    Neimeyer  Lumber  Co.  v.  Burling- 
ton d  M.  R.  R.  Oo 321 

8.  Where  the  contract  between  the  parties  provides  that  de- 
livery shall  be  made  at  a  certain  place,  the  seller's  title  to 
the  property  is  not  divested  until  delivery  is  so  made.    Id, 
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3.  Where  the  contract  is  silent  as  to  place  of  delivery,  the 
seller's  delivery  of  the  property  to  a  carrier,  consigned  to 
the  buyer,  divests  the  seller's  title,  and  the  buyer's  title  at- 
taches upon  such  deliver}'  to  the  carrier.    Id. 

4.  Where  the  contract  is  silent  as  to  pla<^  of  delivery,  and 
the  seller  delivers  the  goods  to  a  carrier,  consigned  to  buyer, 
the  carrier  is  the  bailee  of  the  person  to  whom,  and  not  by 
whom,  the  goods  are  consigned.     Id 

5.  Where  a  seller  delivers  the  goods  to  a  carrier  for  transit 
to  the  buyer,  and  causes  them  to  be  consigned  in  the  bi'l  of 
lading  to  himself,  his  agent,  or  his  order,  the  presumption 
arises  that  he  thereby  intended  to  retain  the  title  in  him- 
self.    W, 

C  Seller  s  prepayment  of  freight  on  goods  sold  and  shipped  to 
the  buyer  is  prima  facte  evidence  of  an  intention  on  part 
of  the  seller  to  retain  title  to  the  goods  while  in  transit.    Id. 

T.  In  construing  the  contract  of  sale  set  oat  in  the  optnioo  it 
was  kftd  that  dellvciy  c»f  the  property  sold  was  made  at  the 
place  of  shipment,  and  that  the  title  to  the  property  vested 
in  the  buyer  on  its  delivery  by  the  seller  to  the  carrier  for 
transit   to  the  buyer.     Id. 

a.  Meaning  of  f .  ol  b.  in  contract  of  sale.    Id. .  .326,  327.  346.  349,  SSI 

Cimditiomal  Satf*. 
9.  A  conditional  seller,  where  there  has  been  no  compliance 
with  section  :^&.  chapter  33.  Compiled  Statutes,  as  to  record* 
ing-  the  contract,  does  not  retain  soch  an  interest  in  the 
goods  that  he  can  maintain  replevin  against  one  ^iriioc  with- 
out knowledge  of  the  conditions  of  the  sale,  pmehaaed  the 
soods  froni  ihe  conditioaal  buyer  who  was  in  poaaesaon 
thereof.    ICtf^wr  r.  C'^nr SOT 

li^  In  a  suit  on  a  contract  of  conditional  sale  for  the  priee  of  an. 
ezupne.  evsience  htid  to  sustain  the  finding  that  eonditxHis 
pTv«>eviect  to  coDnpIeticn  of  the  sale  had  not  been  fulfilled 
by  plAiztiff.  asd  that  defendant,  for  that  reason,  lefated  to 
accept  the  eBXfine.  Charter  t^a^-ffafiar  C4l  c  Caierid§e  8ia$B 
Rnk r T43 

It.  CoB^ract  set  cs:t  in  optcdon  heid  not  one  of  abaolnte  sale  ne- 
<r0«tf>sax>Kl  by  nhe  wmmnty  of  seller  as  to  the  qoafities  of 
the  prv>c>K^y.  ?^::i  coe  of  eixaditionnl  sale,  the  qimlllics  of  the 
p£v>^r:y  SK:a|r  of  the  i  ■■  af  of  the  eontnet.  and  the  ea- 
t^ftCKi^caeat  of  their  ex7S«enee  a  eonditian  pveeedcnA  tn  tka 
<v>c:pi^f':'v:i  cf  the  snie.     Id. 

tt.  la  a  5^-:t  cc  ^  wc^rain  of  conditional  sale  for  the  price  of 
aa  ecur=:e.  e«:v->frve  tvni  to  yrrtain  a  fii  I'sg.  that  deicBdant 
^•ai2  3>^^  wjl::y«.*  ?iKrf«rBance  of 
r*(eC!Cft  cf  «nje.    IdL 
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tion  of  judicial  sale  in  the  foreclosure  proeeeding,  maintain 
an  action  to  redeem.    Heller  v.  King 8S 

2.  A  provision  in  a  contract  for  tlie  sale  and  exchange  of  lands, 
set  out  in  full  in  the  opinion,  construed  to  be  a  personal 
covenant  and  not  a  condition,  and  so  not  entitling  the 
vendee  to  rescind  on  account  of  its  breach.    Barr  t\  Little, , .  556 

S.  Evidence  held  inauiBcient  to  show  that  a  purchaser  of  mort- 
gchged  property  assumed  payment  of  the  mortgage.     Men-    - 
del88ohn  17.  Christie 684 

4.  Where  a  real  estate  agent  gave  a  memorandum  of  sale  sub- 
ject to  approval  of  his  principal,  and  the  evidence  showed 
the  latter's  prompt  disapproval,  direction  of  a  verdict 
against  one  claiming  the  realty  under  the  memorandum 
was  held  proper.    Pf^w^ll  r.  Binney 690,  694 

5.  Under  facts  stated  in  opinion,  held  that  the  record  of  an 
unsatisfied  mortgage  was  sufficient  to  put  an  intending 
purchaser  on  inquiry  as  to  the  ownership  of  the  note  se- 
cured and  as  to  whether  the  mortgage  had  been  satisfied  by 
merger  of  estates,  or  otherwise,  and  was  notice  that  the 
mortgagee,  at  the  time  he  acquired  the  legal  title,  intended 
to  keep  the  two  estates  separate.    Peterborough  Savings  Bank 

V.  Pierce 713 

6.  A  decree  of  strict  foreclosure  or  forfeiture  of  vendee*8  rights 
under  a  contract  of  sale  and  purchase  will  be  accorded  only 
by  reason  of  the  existence  of  peculiar  and  special  facts  and 
circumstances;  and  applications  for  such  relief  are  ad- 
dressed to  the  sound  legal  discretion  of  the  court,  but  should 
be  granted  where  it  would  be  inequitable  and  unjust  to 
deny  them.    Fanners  d  Merchants  State  Bank  v.  Thornburg. .  782 

Venu.-^.    See  Summons,  4. 

An  action  to  recover  damages  for  trespass  upon  real  estate 
can  be  brought  alone  in  the  county  where  the  land  is  sit- 
uate.   Jacobson  r.  Lynn 794 

Verdict.    See  Replevin,  7.    Trial,  6. 

Wftiirar.    See  Afpcakance^    Griiiiiijj:.  Law,  11.    Ivbubavob,  21-84. 
Parties,  6. 

Warrant  for  Arrmk*    See  JumoB  of  thb  Pbaos,  7. 

Warrants.    See  Counties,  6. 

Warranty.    See  Sales,  11. 

Water  Commlasioner.    See  Otficb  and  Officers. 

Waters. 

One  who  pollutes  and  renders  unfit  for  use  the  waters  of  a 
running  stream,  or  one  who  thus  creates  a  nuisance,  may 
be  enjoined  from  committing  such  acts,  at  the  suit  of  a 
person  injured  thereby.    Abraham  v.  City  of  Fremont 395 
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3.  Where  the  contract  is  silent  as  to  place  of  delivery,  the 
seller's  deliver^'  of  the  property  to  a  carrier,  consigned  to 
the  buyer,  divests  the  seller's  title,  and  the  buyer's  title  atr 
taches  upon  such  delivery  to  the  carrier.    Id, 

4,  Where  the  contract  is  silent  as  to  place  of  delivery,  and 
the  seller  delivers  the  goods  to  a  carrier,  consigned  to  buyer, 
the  carrier  is  the  bailee  of  the  person  to  whom,  and  not  by 
whom,  the  goods  are  consigned.     Id 322 

$,  Where  a  seller  delivers  the  goods  to  a  carrier  for  transit 
to  the  buyer,  and  causes  them  to  be  consigned  in  the  bill  of 
lading  to  himself,  his  ag«nt,  or  his  order,  the  presumption 
arises  that  he  thereby  intended  to  retain  the  title  in  him- 
self.   Id, 

t.  Seller's  prepayment  of  freight  on  goods  sold  and  shipped  to 
the  buyer  is  prima  facie  evidence  of  an  intention  on  part 
of  the  seller  to  retain  title  to  the  goods  while  in  transit.    Id, 

7.  In  construing  the  contract  of  sale  set  out  in  the  opinion  it 
was  held  that  delivery  of  the  property  sold  was  made  at  the 
place  of  shipment,  and  that  the  title  to  the  property  vested 
in  the  buyer  on  its  delivery  by  the  seller  to  the  carrier  for 
transit  to  the  buyer.     Id, 

8.  Meaning  of  f.  o.  b.  in  contract  of  sale.    Id. .  .326,  327,  346.  349,  351 

Conditional  Sales, 
D.  A  conditional  seller,  where  there  has  been  no  compliance 
with  section  26,  chapter  32,  Compiled  Statutes,  as  to  record- 
ing the  contract,  does  not  retain  such  an  interest  in  the 
goods  that  he  can  maintain  replevin  against  one  who,  with- 
out knowledge  of  the  conditions  of  the  sale,  purchased  the 
goods  from  the  conditional  buyer  who  was  in  possession 
thereof.    Regier  v.  Graver 507 

10.  In  a  suit  on  a  contract  of  conditional  sale  for  the  price  of  an 
engine,  evidence  held  to  sustain  the  finding  that  conditions 
precedent  to  completion  of  the  sale  had  not  been  fulfilled 
by  plaintiff,  and  that  defendant,  for  that  reason,  refnsed  to 
accept  the  engine.  Charter  Oas-Engine  Co.  v.  Coleridge  State 
Bank 743 

11.  Contract  set  out  in  opinion  held  not  one  of  absolute  sale  ac- 
companied by  the  warranty  of  seller  as  to  the  qualities  of 
the  property,  but  one  of  conditional  sale,  the  qualities  of  the 
property  being  of  the  essence  of  the  contract,  and  the  es- 
tablishment of  their  existence  a  condition  i»*eoedent  to  the . 
completion  of  the  sale.    Id. 

12.  In  a  suit  on  a  contract  of  conditional  sale  for  the  price  of 
an  engine,  evidence  held  to  sustain  a  finding  that  defendant 
had  not  waived  performance  of  conditions  precedent  to  com- 
pletion of  sale.    Id. 
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BamaofH  for  Breach  of  Contract, 

13.  In  an  action  against  a  buyer  for  breach  of  an  executory 
contract  of  sale  the  seller's  measure  of  damag'es  is  the 
difference  between  the  market  value  of  the  property  at  the 
time  and  place  of  delivery,  and  the  price  fixed  by  the  con- 
tract.   Fvnke  v,  Allen 407 

Fraud. 

14.  Sale  held  not  fraudulent.    Riohardaon  Drug  Co,  v.  Meyer 319 

Principal  and  Agent, 

15.  Construction  of  contract  between  harvesting  machine  com- 
pany and  agents  authorized  to  sell  machines.  Unland  v, 
McCortnick  Harvesting  Machine  Co 364 

16.  A  sale,  by  a  factor,  of  goods  of  his  principal  as  his  own  and 
for  hiS  own  benefit  confers  no  title  upon  the  buyer,  as 
against  the  real  owner.    Regier  v.  Graver 607 

Rescission, 

17.  Where  a  harvester  was  delivered  under  a  contract  re- 
quiring the  seller  to  deliver  a  bundle  carrier  on  a  later  date, 
the  seller's  failure  to  deliver  the  bundle  carrier  was  held 
ground  for  the  buyer's  rescission  of  the  contract.  MeCor- 
mick  Harvesting  Machine  Co,  v,  Courtright 18 

18.  To  entitle  seller  to  rescind  a  sale  for  false  representations 
of  buyer  it  is  unnecessary  to  establish  that  the  latter  at  the 
time  knew  the  representations  were  false  and  untrue.    Field 

V.  Morse 789 

19.  Where  goods  are  sold  upon  credit  obtained  by  fraudulent 
representations  of  buyer  as  to  a  past  or  existing  fact,  the 
seller  may  rescind  the  sale  and  replevy  the  goods  within 
a  reasonable  time  after  the  fraud  is  discovered.    Id, 

20.  In  an  action  to  rescind  a  sale  of  goods  for  fraud  practiced 
by  the  purchaser,  where  reliance  was  placed  on  reports  of 
a  commercial  agency,  evidence  reviewed  and  held  insulB- 
cient  to  show  any  false  representations  or  any  fraud.  Ben' 
nett  V,  Apsley  Rubber  Co 663 

Stoppage  in  Transitu, 

21.  That  goods  sold  are  in  transit  from  the  seller  to  the  immedi- 
ate buyer  is  essential  to  the  seller's  right  of  stoppage  in 
transiUt,    Neimeyer  Lumber  Co,  v.  Burlington  d  M,  R,  R,  Co,...  82S 

Satisfaction.    See  Chattel  Mortgaoeb,  9.    Mortgages,  15. 

Behools  and  School  Districts. 

An  appeal  will  not  lie  from  the  order  of  a  county  superin- 
^     tendent  changing  the  boundaries  of  school  districts  or  creat- 
ing new  districts,  the  method  of  reviewing  such  proceedings 
being  by  petition  in  error.    Pollock  v,  School  District 171 

SsotJOTi  Tinn  Boads.    See  Highways,  2. 
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8«iiteno6.    See  CRDciirAL  Law,  15. 

Bheriifs  and  Constables.    See  Exbcutionb,  4,  6.    Exemptton. 

1.  An  officer  who  seizes  mortgage  chattels  on  mesne  or  final 
process  against  the  mortgagor  is  not  liable  in  an  action  by 
the  mortgagee  if  he  does  nothing  to  place  the  property  be* 
yond  the  reach  of  the  mortgagee  or  to  prevent  him  from 
taldng  possession  of  it  when  his  right  of  possession  accrues. 
Locke  V,  Shreck 472 

f.  A  ministerial  officer  is  not  liable  in  an  action  for  false  im- 
prisonment for  the  arrest  of  a  person  under  a  warrant  regu- 
lar on  its  face  and  issued  by  proper  authority,  where  there 
is  no  abuse  thereof  in  the  manner  of  ittf  execution.  Kelsey 
V.  Klabunde 760 

Sheriffs'  Deeds.    See  Executions,  25. 

Special  Findings.    See  Tbtal,  3. 

Specific  Performance.    See  Reformatioit  ov  Instbuments,  2.    Vsif- 
DOB  AND  Vendee,  4. 

Stare  Decisis.    See  Review,  74. 

State  and  State  Officers.  ^ 

1.  For  the  disallowance  of  a  claim  against  the  state  by  the  au- 
ditor the  law  furnishes  an  adequate  remedy  by  appeal. 
State  V.  Cornell 158 

2.  The  auditor  of  public  accounts  is  powerless  to  draw  a  war- 
rant upon  the  treasury  for  commisstons  due  a  county  treas- 
urer upon  moneys  collected  by  him  for  the  state  and  paid 
into  the  treasury,  unless  a  specific  appropriation  has  been 
made  for  that  purpose  by  the  legislature.    Id 941 

Statute  of  Limitations.    See  Limitation  of  Actions. 

Statutes.    See  Judgments,  5.    Municipai.  Corporations,  12.    Ta- 
ble, ante,  p.  Iv. 

Adoption  of  Judicial  Construction. 

1.  Where  the  legislature  re-enacts  a  law  of  the  state,  it  therebj 
adopts  the  judicial  construction  which  had  been  placed 
thereon  by  the  supreme  court.    State  r.  Cornell i4t 

Amendments.    Titles.    Subjects. 

2.  Where  the  title  to  a  bill  is  to  amend  a  designated  section 
of  a  law,  no  amendment  is  permissible  which  is  not  germane 
to  the  particular  original  section  proposed  to  be  changed. 

Id 72 

3.  The  amendment  to  section  134,  article  1,  chapter  18,  Com- 
piled Statutes  (Session  Laws  1883,  p.  191),  relating  to  the 
sale  of  county  bonds,  is  germane  to  the  original  section,  and 
fairly  within  the  scope  of  the  title  of  the  amendatory  act. 
Id. 

4.  Where  the  title  to  a  bill  is  to  amend  a  designated  section  of 
a  law,  no  amendment  is  permissible  which  is  not  germane 
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to  the  subject-matter  of  the  particular  original  section  pro- 
posed to  be  changed.    State  v.  Bowen 311 

S.  Section  31,  chapter  14,  Session  Laws  1897,  purporting  to 
amend  section  91,  article  1,  chapter  13a,  Compiled  Statutes 
1895,  contravenes  section  11,  article  3,  of  the  constitution, 
since  said  amended  section  contains  new  matter  of  legisla- 
tion not  germane  to  the  original.    Id, 

C  Section  46,  chapter  78,  Compiled  Statutes,  relating  to  sec- 
tion-line roads,  is  embraced  within  the  title  of  the  act  of 
which  it  forms  a  part,  and  is  valid,  though  it  may  operate 
ineidentallj  to  modity   other  laws.     Howard'  v.  Board  of 

Bupervieors 444 

Construction. 

7.  Special  provisions  in  a  statute  in  regard  to  a  particular  sub- 
ject control  general  provisions.    State  17.  Oometl 72 

Effect  Upon  Judgment. 

8.  Chapter  52,  Session  Laws  1893,  takes  from  a  county  the 
right  to  maintain  an  action  against  its  treasurer  to  recover 
illegal  fees  retained  by  him  pursuant  to  a  settlement  with 
the  county  board,  but  does  not  satisfy  or  vacate  a  judg- 
ment already  obtained  against  him  by  the  county  for  the 
illegal  fees  thus  retained.    Kearney  County  v.  Taylor 549 

Inralid  Parts  of  Act. 

9.  When  the  invalid  part  of  an  act  was  the  consideration  or 
inducement  for  the  passage  of  the  residue,  the  valid  and 
invalid  portions  will  fall  together.    State  v*  Botcen Sll 

10.  Section  31,  chapter  14,  Session  Laws  1897,  was  the  motive 
inducement  to  the  passage  of  sections  6  and  7  of  the  same 
chapter  purporting  to  amend  sections  13  and  14,  article  1, 
chapter  13(i,  Compiled  Statutes  1895,  and  the  unconstitu- 
tionality of  said  section  31  invalidates  said  sections  6  and  7, 
leaving  the  original  sections  in  full  force  and  effect.    Id. 

Penalties. 

11.  A  statutory  enactment  which  provides  by  whom,  and  under 
what  procedure,  a  penalty  previously  created  may  be  re- 
covered is  not  a  penal  statute,  and  there  exists  no  reason 
for  a  requirement  that  it  be  strictly  construed.  Albion  Nat. 
Bank  v.  Montgomery 681 

Public  Welfare. 

12.  Where,  by  any  reasonable  construction,  the  subject-matter 
of  legislation  can  be  held  to  be  for  the  welfare  of  the  public, 
the  will  of  the  legislature  should  prevail  over  any  mere 
doubt  of  the  court.    Cumminps  v.  Hyatt 36 

Repeal. 

13.  Section  2  of  an  act  passed  February  18,  1873,  entitled 
"Homestead  Associations,"  being  section  146,  chapter  16, 
Compiled  Statutes,  was  repealed  by  section  4,  article  11,  of 
the  Constitution  (Miscellaneous  Corporations),  fixing  lia- 
bility of  stockholders.    Van  Pelt  v.  Odrdner 702 
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of  a  public  sale  ptimiant  to  Bection  109,  chapter  77,  Com- 
piled  Statutes.    Id, 

y.  Where  a  private  tax  sale  of  realty  is  invalid  because  of  a 
treasurer's  failure  to  make  return  of  a  public  sale,  the  pur- 
chaser at  the  void  sale  is  subrogated  to  the  rights  which  the 
public  had  against  the  realty  thus  sold,  and  is  entitled  to 
enforce  his  lien  for  the  taxes  paid  at  the  sale  and  for  all 
prior  and  subsequent  taxes  against  such  realty  and  paid  on 
account  of  such  purchase.    Id. 

OonfHtutianal  Limit 
8.  Under  township  organization,  a  county  may  assess  proper^ 
for  county  purposes  and  a  tovniship  may  assess  it  for  town- 
ship purposes,  though  the  aggregate  of  the  taxes  thus  as- 
sessed exceeds  1ft  mills  on  the  dollar.  OMcagOt  B.  d  Q.  B. 
Co,  V.  Klein « TBI 

Telegraph  Companies. 

Evidence  held  to  justify  a  peremptory  instruction  for  plaintiff 
in  an  action  against  a  telegraph  company  for  negligence  in 
transmission  of  a  message.  Western  Union  Heleffraph  Co.  9. 
Cook •. 109 

Time.     See  "Reytew,  60. 

Transcripts.    See  Betixw,  77-84. 

Trespass. 

An  action  to  recover  damages  for  trespass  upon  real  estate 
can  be  brought  alone  in  the  county  where  the  lands  are 
situate.    Jaoobson  v.  Lynn 794 

Trial.    See  CBDcmAi.  Law,  6.   iNSTBUonoirs.    Witnesses,  9. 

1.  Rights  and  duties  of  counsel  stated.    Chicago,  B,  d  Q.  R.  Co, 

V,  Kellogg 128 

Estoppel  by  Pleading, 

2.  A  party  tendering  an  immaterial  issue  which  the  court  re- 
fuses to  strike  from  the  pleadings  on  motion  of  the  other 
party,  cannot  be  heard  to  object  to  evidence  relating  to  that 
issue  on  the  ground  that  it  is  immaterial.    Smith  v.  Meyers,  •      1 

Speeial  Findings, 
8.  The  submitting  to  the  jury  of  special  interrogatories  is  a 
matter  resting  in  the  discretion  of  the  trial  court.    Omaha 
d  R,  V,  R.  Co,  V,  Crow 748 

Harmless  Error  in  Admitting  Evidence. 

4.  The  admission  of  improper  evidence,  in  a  case  tried  without 
the  assistance  of  a  jury,  is  not  of  itself  a  g^round  for  re- 
versal.   Bell  V.  Walker 822 

5.  In  a  trial  to  the  court  the  admission  of  incompetent  testi- 
mony is  not  ground  for  reversal  where  the  judgment  should 
be  affirmed  regardless  of  the  evidence  erroneously  ad- 
mitted.   Stenger  Benevolent  Ass*n  v.  Stenger 488 
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Violation  of  Insirucfions. 
C  Where  the  jury  dearly  violates  the  duty  to  find  a  verdict 
according  to  the  law  as  given  in  the  instructions  of  the 
eonrt,  the  verdict  should  be  set  aside.    fiUindiford  t?.  Green., .     10 

y«  A  verdict  rendered  in  plain  disregard  of  instructions  is  con- 
trary to  law,  but  the  judgment  will  not  for  that  reason  be 
reversed  when  the  instructions  were  erroneous  and  the  ver- 
dict the  only  one  which  could  properly  be  returned  under 
the  evidence.    Dem  v,  Kellogg 660 

Communication  to  Jury. 

8.  Evidence  held  to  sustain  a  finding  that  no  improper  com- 
munication had  been  made  to  the  jury  while  deliberating  on 
their  verdict.    Chicago^  B.  d  Q.  R.  Co,  v.  Kellogg 139 

Withdratcal  of  Rest, 
f«  Under  the  facts  stated  in  the  opinion  refusal  to  allow  plain- 
tiffs to  withdraw  their  rest  held  not  an  abuse  of  discretion. 
Ofnaha  CoaU  Coke  d  JAme  Co.  v.  Sues8 379 

Excluding  Witnesses. 
10.  The  practice  of  excluding  unexamined  witnesses  from  court 
during  examination  of  the  witness  on  the  stand  is  a  good 
one,  but  whether  a  witness  shall  be  thus  excluded  rests  in 
the  discretion  of  the  trial  court.  Chicago^  B.  d  Q,  R.  Co. 
V.  Kellogg 139 

Trover  and  Conversion.    See  Trusts,  2-4. 

1.  One  who  converts  the  property  of  another  is  liable  therefor. 
Hill  V.  Campbell  Commission  Co 59 

9.  One  who  aids  and  assists  in  the  conversion  of  the  chattels 
of  a  third  person  is  liable  for  their  value.    Id. 

3.  In  an  action  by  a  mortgagee  of  chattels  for  conversion  of 
mortgaged  property,  he  must,  in  his  petition,  plead  the 
facts  which  create  his  special  ownership  in  the  property, 
and  show  his  right  to  the  possession  of  the  same.    Id. 

4.  A  mortgagee  of  chattels,  who  is  out  of  possession,  and  not 
entitled  to  possession  by  his  mortgage,  cannot  maintain  an 
action  against  a  stranger  for  conversion.    Id, 

Locke  r.  Shreck 472 

Trusts.    See  Corpobations,  2. 

1.  The  beneficiary  of  a  trust  fund,  solely  because  of  the  char- 
acter of  his  claim,  is  not  entitled  to  the  payment  of  the  same 
in  full,  to  the  exclusion  of  the  6ther  creditors,  out  of  the 
assets  of  an  insolvent  trustee's  estate.  State  v.  Bank  of 
Commerce ''^ 

2.  Where  trust  funds  were  wrongfully  converted,  the  bene- 
ficiary is  entitled  to  the  funds,  or  to  the  proceeds  thereof, 
so  long  as  he  can  definitely  trace  them,  and  before  they 
reach  the  hands  of  an  innocent  holder.    Id, 
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3.  Where  a  trustee  wrongrfuUy  comaiingles  trust  money  with 
his  own  and  makes  payments  from  the  common  fund,  it  will 
be  presumed  that  he  paid  out  his  own  money  and  not  th* 
trust  money.    Id, 

4.  Where  trust  funds  wrong^fully  converted  by  the  trustee  are 
traced  out  of  his  hands  and  shown  to  have  been  dissipated, 
the  beneficiary  is  not  entitled  to  have  his  claim  allowed  as  a 
preferred  one  against  the  estate  of  the  insolvent  wrong- 
doer.   Id. 

5.  Where  trust  property  consisted  of  money,  the  claim  of  the 
beneficiary  may  be  preferred  to  the  extent  of  the  caah 
found  among  the  assets  of  the  insolvent  trustee  at  the  time 
of  his  failure,  unlesa  it  affirmatively  appears  that  such  cash 
assets  are  not  part  of  the  trust  fund.    Id. 

6.  A  county  treasurer  is  a  trustee  of  moneys  which  come  into 
his  hands  by  virtue  of  his  office,  and  if  he  wrongfully  de- 
posits them  to  his  own  credit  in  a  bank  aware  of  their 
character,  which  afterward  becomes  insolvent,  the  county 
is  entitled  to  have  its  claim  decreed  a  first  lien  upon  any 
asset  of  the  insolvent  which  it  shows  is  the  product  of  ite 
moneys.     Id, 

7.  Where  a  county  treasurer,  in  his  own  name,  wrongfully  de- 
posited county  funds  in  a  bank  which  subsequently  faiied, 
it  was  held  that  the  county  was  entitled  to  reclaim  the  cusb 
in  the  bank  at  the  time  of  the  failure,  but  not  entitled  to  a 
first  lien  on  other  assets,    /d. 

intra  Vires.    See  Corporations,  17. 

Undue  Influence.    See  Husband  and  Wifs,  9,  10. 

(Jsury. 

1.  The  inhibition  contained  in  section  5197,  Bevised  Statutes 
U.  S.,  ifi  general  and  forbids  the  taking  of  usurious  interest 
by  a  national  bank  from  an  artificial  as  well  as  from  a 
natural  person.    Albion  Nat.  Bank  v.  Montgomery 681 

2.  The  right, to  recover  double  the  amount  of  usury  paid  to  a 
national  banking  asBociation  is,  by  section  5198,  {Revised 
Statutes  U.  S.,  conferred  as  well  upon  artificial  as  upon 
natural  persons.    /d« 

Varianoe.    See  Replevin,  7. 

Vendor  and  Vendee.  See  Mortoaoes.  Principal  and  Surety,  4. 
Taxation,  7. 
1.  Where  a  mortgagor  made  a  deed  for  the  incumbered  realty^ 
leaving  a  blank  for  grantee's  name,  and,  after  service  upon 
grantor  of  notice  of  a  foreclosure  suit,  the  name  of  a 
grantee  was  inserted  in  the  deed,  it  was  held  that  one  claim- 
ing title  solely  through  the  deed  could  not,  after  confirma- 
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tion  of  judicial  sale  in  the  foreclosure  proeeeding,  maintain 
an  action  to  redeem.    Heller  v.  King 8S 

2.  A  provision  in  a  contract  for  the  sale  aud  exchange  of  lands, 
set  out  in  full  in  the  opinion,  construed  to  be  a  personal 
covenant  and  not  a  condition,  and  so  not  entitling  the 
vendee  to  rescind  on  account  of  its  breach.    Barr  v.  Little, . .  556 

3.  Evidence  held  insufScient  to  show  that  a  purchaser  of  mort- 
gaged  property  assumed  payment  of  the  mortgage.     Men-    • 
delssohn  v,  Christie 684 

4.  Where  a  real  estate  agent  gave  a  memorandum  of  sale  sub- 
ject  to  approval  of  his  principal,  and  the  evidence  showed 
the  latter's  prompt  disapproval,  direction  of  a  verdict 
against  one  claiming  the  realty  under  the  memorandum 
was  held  proper.    PowjU  v.  Bimtey 690,  694 

$,  Under  facts  stated  in  opinion,  held  that  the  record  of  an 
unsatisfied  mortgage  was  sufHcient  to  put  an  Intending 
purchaser  on  inquiry  as  to  the  ownership  of  the  note  se- 
cured and  as  to  whether  the  mortgage  had  been  satisfied  by 
merger  of  estates,  or  otherwise,  and  was  notice  that  the 
mortgagee,  at  the  time  he  acquired  the  legal  title,  intended 
to  keep  the  two  estates  separate.  Peterborough  Savings  Bank 
V,  Pierce 713 

6.  A  decree  of  strict  foreclosure  or  forfeiture  of  vendee's  rights 
under  a  contract  of  sale  and  purchase  will  be  accorded  only 
by  reason  of  the  existence  of  peculiar  and  special  facts  and 
circumstances;  and  applications  for  such  relief  are  ad- 
dressed to  the  sound  legal  discretion  of  the  court,  but  should 
be  granted  where  it  would  be  inequitable  and  unjust  to 
deny  them.    Farmers  d  Merchants  State  Bank  v.  Thomburg. .  782 

VeniM.    See  Sumiions,  4. 

An  action  to  recover  damages  for  trespass  upon  real  estate 
can  be  brought  alone  in  the  county  where  the  land  is  sit- 
uate.   Jacobson  v.  Lynn • .  794 

Verdict.    See  Replevin,  7.    Tbial,  6. 

W«iT«r.    See  Afpearance^    Grimihaj:.  Law,  11.    Insttbavob,  21-24. 
Pabties,  6. 

Warrazit  for  Arreat«    See  JumoB  ov  the  Pbaob,  7. 

Warrants.    See  Counties,  6. 

Warranty.    See  Sales,  11. 

Water  Commiasioner.    See  Otfice  and  Officers. 

Waters. 

One  who  pollutes  and  renders  unfit  for  use  the  waters  of  a 
running  stream,  or  one  who  thus  creates  a  nuisance,  may 
be  enjoined  from  committing  such  acts,  at  the  suit  of  a 
person  injured  thereby.    Abraham  v.  City  of  Fremont 395 
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Wills.    See  I>owxb.  2. 

WitneMee.    See  Pxbjctt.    Rape,  t. 

Married  Women. 
1.  A  married  woman  may  be  subject  to  the  penalties  of  pei^ 
Jury,  though  testifying  in  presence  of  her  husband.    SmUk 
r.  Meyers S 

Leading  Questions, 
8.  The  extent  to  which  leading  questions  may  be  allowed  rests 
in  the  discretion  of  the  trial  court.    City  of  Harvard  v.  SiHes^    9t 

Presence  in  Court. 
8   The  practice  of  excluding  unexamined  witnesses  from  court 
during  examination  of  the  witness  on  the  stand  approved. 
Chicago^  B.  d  Q.  R.  Oo.  v.  Kellogg 139 

ProiedUm  from  Service  of  Process. 

4.  A  judgment  against  defendant  is  not  void  but  erroneous 
and  subject  to  reversal  on  review,  where  the  summons  waa 
served  upon  him  while  he  was  in  attendance  upon  court 
as  a  witness  and,  for  that  reason,  exempt  from  service  of 
process.    Mayer  v.  "Nelson 4S4 

6.  A  person  is  privileged  from  service  of  summons  in  an  action 
in  which  the  venue  is  laid  in  a  county  other  than  that  of 
his  residence,  while  necessarily  and  in  good  faith  within 
such  county  for  the  purpose  of  testifying  as  a  witness  in  a 
cause.    Id, 

t*  A  non-resident  witness  coming  into  the  state  for  the  sole 
purpose  of  attending  the  trial  of  a  cause  is  privileged  from 
service  of  civil  process  while  coming  to,  returning  from,  and 
attending  upon  the  court,  and  for  a  reasonable  time  after 
the  hearing  to  prepare  for  his  return  home;  and  what  con- 
stitutes a  reasonable  time  to  depart  is  a  question  of  fact 
to  be  determined  from  the  evidence  in  each  caae.  Union  v. 
Cooper 438,  448 

Cross-EmaminatUm. 

7.  The  cross-examination  of  a  witness  should  ordinarily  be 
confined  to  matters  concerning  which  he  has  testified  in 
his  direct  examination.    Western  Union  TeUgraph  Co.  v.  Cook,  109 

8.  In  cross-examination  of  parties  to  an  alleged  fraudulent 
conveyance  great  latitude  should  be  allowed.  Armagost  f>. 
Rising 764 

9.  Prejudicial  limitation  of  the  cross-examination  of  parties  to 
an  alleged  fraudulent  conveyance  may  be  ground  for  the 
reversal  of  a  judgment,    /d. 

Words  and  Phrases. 

1.  "Adequate  remedy  at  law.**    Utchnydson  Drug  Co.  v.  Meyer, . . .  819 

2.  "Ascertained."  German  yat.  Bank  v.  Farmers  d  Merchants 
Bank 593 
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3.  "Fiscal  year."    State  v.  Cornell 655 

4.  "For."    Id. 

5.  "F.  o.  b.*'    Nelmeifer  Lumber  Co.  f>.  Burlington  d  M,  R,  R. 

Co 826,827,346,349,351 

6.  "Freeholder."    Oummings  v,  Hyatt 35 

7.  "Necessary."    LancoBter  County  v.  Orem 98 

8.  "BemoTsd."    Moorm  v.  State 405 

Writs.    Bee  Bxaounons.    Buumojxb. 
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